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Description of Instrument 


Proper Stamp Duty 

(1) 

l ■# 

(2) 


15.00° 


Ha) r the duty payable under sub-clause (a). 


and for every Rs. 1,000 or part 
thereof in excess o Rs. 1,000. 

(b)* if such loan or debt is re- 
payable not more than 
three months from the date 
of such instrument. 

Exemption 

Instrument of pawn or pledge of goods if 
unattested. 

[°] Substituted by Maha. Act 29 of 1972, Section 12 (2) (1-10-1972). 

GUJARAT AMENDMENT 


6-A. ALTERATION OF ARTICLES OF AS- 
SOCIATION of a company under S. 97 
of the Companies Act, 1956, in conse- 
quence of increase of the company’s 
snare capital. Instrument of — . 

Exemption 

Instruments of alteration of articles of any 
association not formed for profit under 
Section 25 of the Companies Act, 1956. 

6-B. ALTERATION OF THE MEMORAN- 
DUM OF ASSOCIATION of a company 
under Section 97 of the Companies Act, 
1956, in consequence of increase of com- 
pany s share capital. Instrument of — 

(a) if the memorandum of association 

. has been accompanied under Sec- 

tion 26 of the Companies Act, 
1956, by articles of association on 
the alteration of which duty is 
paid under Article 6-A; . 

(b) if the memorandum of association 

has not been so accompanied and 
the duty is not so paid; 


Exemption 

instrument of alteration of memorandum of 
any association not formed for profit an 
registered under section 25 of the t/oni- 

— Guj. P A^ S 2 A <5f ’ 1970 6 " S. 2(i) (13-3-1970). 

7. APPOINTMENT IN EXECUTION OF A 

POWER: where made by any writing not 

being a will — *■ 

(a) of trustees • • 

(b) of ^property moveable or immove- 

8. APPRAISEMENT OR VALUATION made 

otherwise than under an order ot e 
Court in the course of a suit — 

(a) where the amount does not exceed 

Rs. 1,000 

(b) in any other case 

Exemptions 

(a) Appraisement or valuation made for in- 

formation of one party only and not be- 
ing in any manner obligatory between 
parties either by agreement or operation 
of law. 

(b) Appraisement of crops for the purpose or 

ascertaining the amount to be given to 
a landlord as rent. 

[•] Substituted by Maha. Act 29 of 


A sum equal to the duty that would have 
been leviable under Article 10 as though 
the company’s nominal capital had been, 
when the company was formed, equal to 
the total share capital so increased, less the 
sum already paid under Article 10. 


Nil. 


The same duty as is leviable on the memo- 
randum of association under clause (b) ot 
Article 39 as though the company's share 
capital, when the company was formed, 
had been equal to the total share capital 
so increased less the sum already paid 
under the said clause (b). 


Twenty- five rupees. 
Forty-five rupees. 


The same duty as a Bond (No. 13) for such 
amount. 

Twenty rupees*. 


1972, S. 2(3) (1-10-1972). 
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1 

Description of Instrument 

Proper Stamp Duty 

(1) 

(2) 


9. APPRENTICESHIP DEED, including every 

writing relating to the service or tuition 
of any apprentice, clerk or servant placed 
with any master to earn any profession, 
trade or employment, not being Articles 
of Clerkship (No. 11). 

Exemption 

Instrument of apprenticeship executed by a 
Magistrate under the Apprentices Act, 
1850, or by which a person is appren- 
ticed by or at the charge of any public 
charity. 

10. *[ ARTICLES OF ASSOCIATION OF A 
COMPANY — * 

(a) where the company has no share 

or the nominal share capital does 
not exceed Rs. 1,00,000; 

(b) where the nominal share capital ex- 

ceeds Rs. 1,00,000 but does not ex- 
ceed Rs. 5,00,000; 

(c) where the nominal share capital ex- 

ceeds Rs. 5,00.000 but does not ex- 
ceed Rs. 1,00,00,000 — 

(i) on the first 5,00,000; 

(ii) on the next Rs. 5,00,000 or 

part thereof 

(iii) on the next Rs. 15,00,000 or 
part thereof 

(iv) on the next Rs. 25,00,000 or 

part thereof 

(v) on the next Rs. 50,00,000 or part 

thereof 

(d) where the nominal share capital ex- 

ceeds Rs. 1,00,00,000 

Exemption 

Articles of any association not formed for 
profit and registered under Section 25 of the 
Companies Act, 1956. 

See also Memorandum of Association of a 
Company (No. 39). 


Fifteen rupees. 


Fifty rupees. 

Two hundred and fifty rupees. 

Two him died and fifty rupees. 

Five hundred rupees. 

Seven hundred and fifty rupees. 

One thousand rupees. 

One thousand two hundred and fifty rupees. 
Five thousand rupees.] 


1°3 Substituted by Maha. Act 31 of 1962, S. 3(3) (15-9-1962). 

GUJARAT AMENDMENT 


For Article 10 substitute as follows: — 

10. ARTICLES OF ASSOCIATION OF A 
COMPANY— 

(a) where the* company has no capital or 

the nominal share capital does not 
exceed Rs. 5,000; 

(b) where the nominal share capital ex- 

ceeds Rs. 5,000, but does not ex- 
ceed Rs. 1,00,000; 

(c) where the nominal share capital 

exceeds Rs. 1,00,000 but does not 
exceed Rs. 5,00,000; 

(d) where the nominal share capital 

exceeds Rs. 5,00,000 but does not 
exceed Rs. 1,00,00,000 — - 

(i) on the first Rs. 5,00,000; 

(ii) on the next Rs. 10,00,000 or 

part thereof; 

(iii) on the next Rs. 15,00,000 or 
part thereof; 

(iv) on the next Rs. 20,00,000 
or part thereof; 

(v) on the next Rs. 50,00,000 or 

part thereof; 

(e) where the nominal share capital ex- 

ceeds Rs. 1,00,00,000. 


Fifty rupees. 

One hundred rupees. 

Two hundred and fifty rupees. 

Two hundred and fifty rupees. 

Five hundred rupees. 

Seven hundred and fifty rupees. 

One thousand rupees. 

One thousand two hundred and fifty rupees. 

"s. - 

Five thousand rupees. 


[Sch XI Arts 11-13] 457 


[The] Stamp Act, 1958 (Bombay) 


Description of Instrument 

( 1 ) 


Exemption 


Proper Stamp Duty 
( 2 ) 


Articles of any Association not formed for 

S rofit and registered under section 25 .of 
1 © Companies Act; 1956. 
i See also Memorandum of Association of a 
Company (No. 39). 

— Guj. Act 18 of 1963, S. 3 (3) (22-4-1963). 

11. ARTICLES OF CLERKSHIP or contract 
whereby any person first becomes bound 
, to serve as a clerk in order to his ad- 
mission as an attorney in any High 
Court. 

ASSIGNMENT. See Conveyance (No. 25), 
Transfer (No. 59), and Transfer of Lease 
(No. 60), as the case may be. 

ATTORNEY. See Entry ■ as an Attorney 
(No. 31) and Power-of-Attomey (No. 48). 

AUTHORITY TO ADOPT. See Adoption- 
Deed (No. 3). 

12. AWARD, that is to say, any decision in 
writing by an arbitrator or umpire, not 
being an award directing a partition, on 
a reference made otherwise than by an 
order of the Court in the course of a 
; suit — 

Exemptions 

Award under the Bombay District Municipal 
Act, 1901, Section 160 or the Bombay Here- 
ditary Offices Act, 1874, Section 18. 

[°] Substituted for ‘thirty rupees' by 


Three hundred and seventy-five rupees. 


I The same duty as a Bond (No. 13) for the 
amount or value of the property to which 
the award relates as set forth in such 

award subject to a maximum of forty 
rupees. 


Maha. Act 29 of 1972, S. 2 (4) (1-10-1972). 


uujAltAT AMENDMENT 

“So,‘ aS,Sel f ° rth “ "* award ” fa 2.— Guj. Act 2 of 1970. S.2(i 


°13. BOND fas defined by section 2(c)], not 
being a Debenture and not being other- 
wise provided for by this Act, or by the 
Bombay Court-fees Act, 1959, — 

\ 

% 

where amount or value secured does 
not exceed Rs. 50; 

where it exceeds Rs. 50 but does not 
exceed Rs. 100; 

where it exceeds Rs. 100 but does not 
exceed Rs. 200; 

where it exceeds Rs. 200 but does not 
exceed Rs. 300; 

where it exceeds Rs. 300 but does not 
exceed Rs. 400; 

where it exceeds Rs. 400 but does not 
exceed Rs, 500; 

where it exceeds Rs. 500 but does not 
exceed Rs. 600; 

where it exceeds Rs. 600 but does not 
exceed Rs. 700; 

where it exceeds Rs. 700 but does not 
exceed Rs. 800* 

where it exceeds Rs. 800 but does not 
exceed Rs. 900; 

where ft exceeds Rs. 900 but does not 
exceed Rs. 1,000; 

*nd for every Rs. 500 or part thereof 
m excess of Rs. 1,000. 

See Administration Bond (No. 2), Bottomry 
Bond (No. 14), Customs Bond or Excise 
Bond (No. 28), Indemnity Bond (No. 35), 
Respondentia Bond (No. 53), Security 
Bond (No. 54). 


Rs. nP. 
1 . 00 . 

2 . 00 . 

4.00. 
6.00 

8 . 00 . 
10.00. 
12.00 

14.00. 

16.00. 
18.00 
20 . 00 . 
10 . 00 . 
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Description of Instrument 

( 1 ) 


Exemption 

Bond when executed by any person for the 
purpose of guaranteeing that the . local 
income derived from private subscriptions 
to a charitable dispensary or hospital or 
any other object of public utility shall 
not be less than a specified sum. 

Substituted by Maha. Act 29 of 1972, S. 2 (5) (1-10-1972), 

GUJARAT AMENDMENT 


Proper Stamp Duty 
( 2 ) 


Same as in Maharashtra except for column 2. 
3.00, 4.50, 6.00, 7.50, 9.00, 10.50, 12.00, 
GuJ. Act 18 of 1963, S. 3 (4) (22-4-1963). 


Entries m column 2 are 0.75, 1.50, 
13.50, 15.00 and 7.50, respectively.—’ 


14. BOTTOMRY BOND, that is to say, any 
instrument whereby the master of a sea- 
going ship borrows money on the secu- 
rity of the ship to enable him to pre- 
serve the ship or prosecute her voyage. 

15. CANCELLATION — Instrument of (in- 
cluding any instrument by which any 
instrument previously executed is can- 
celled), if attested and not otherwise pro- 
vided for. 

See also Release (No. 52), Revocation of 
Settlement (No. 55-B 1 , Surrender of Lease 
(No. 58), Revocation of Trust (No. 01-R>. 

16. CERTIFICATE OF SALE (in respect of 
each property put up as a separate lot 
and sold) granted to the purchaser of 
any property sold by public auction by 
Civil or Revenue Court, or Collector or 
*fby an officer of Customsl — 

(a) where the purchase money does not 

exceed Rs. 10; 

(b) where the purchase money exceeds 

Rs. 10 but does not exceed Rs. 25; 

(c) in any other case. 


The same duty as a Bond (No. 13) for the 
same amount, • J* 

f n 

Ten rupees. 


Forty naye parse. 
Seventy-five naye paise. 


The same duty as is leviable on ft Convey- 
ance under clause (a) or (b), as the cf 5 ® 
may be, of Article 25 for a consideration 
equal to the amount of the purchase money 
only. 

[°] Substituted by Maha. Act 31 of 1962, S. 3 (5) (15-9-1962). 

GUJARAT AMENDMENT 

Same as in Maharashtra — Guj. Act 18 of 1963, S. 3 (5) (22-4-1963). 


17. CERTIFICATE OR OTHER DOCU- 
MENT, evidencing the right or title of 
the holder thereof, or any other person, 
either to any shares, scrips or stock in 
or of any incorporated company or other 
body corporate or to become proprietor 
of shares, scrips or stock, in or of any 
such company or body. 

See also Letter of Allotment of Shares 
(No. 37). 

18. CHARTER-PARTY, that is to say, any 
instrument (except an agreement for the 
hire of a tug-steamer) whereby a vessel 
or some specified principal part thereof 
is left for the specified purposes of the 
charterer, whether it includes a penalty 
clause or not. 

19. (1) CLEARANCE LIST relating to the 
transactions for the purchase or sale of 
Government Securities submitted to the 
clearing house of a stock exchange. 


Twenty naye paise. 


Three rupees. 


e sum of duties payable under AAJ 
>r 43, as the case may be, m respect o 
sach of the entries in such list onthe valu 
>f the securities calculated at the making 
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Description of Instrument 

( 1 ) 


Proper Stamp D i ity 
( 2 ) 


(2) CLEARANCE LIST relating to the 
transactions for the purchase or sale of 
a share, scrip, stock, bond, debenture, de- 
benture stock or other marketable secu- 
rity of a like nature in or of an incorpo- 
rated _ company or other 'body corporate 
submitted to the clearing house of a 
stock exchange recognised under the Se- 
curities Contracts (Regulation) Act, 1956. 

(3) CLEARANCE LIST relating to the 

transactions for the purchase or sale of 
* a share, scrip, stock, bond, debenture, 
debenture stock or other marketable se- 
curity of a like nature in or of an in- 
corporated company or body corporate sub- 
mitted to the clearing house of a stock 
exchange not recognized under the Secu- 
rities Contracts (Regulation) Act, 1956. 


up price or the contract price, as the case 
may be. 

The sum of duties payable under Art. 5 (c)(i) 
or 43, as the case may be. in respect of 

C r C i.°f ® ntries i 11 such list on the value 
of me securities calculated at the making 

up price or the contract price, as the case 
may be. 


The sum of duties payable under Art. 5 (c) 
_ (ii) or 43, as the case may be, in respect 
of each of the entries in such list on the 
value of the securities calculated at the 
making up price or the contract price, as 
the case may be. 


AMENDMENT 


GUJARAT 

In its application to the State of Gujarat the stamp-duty on every clearance list 
chargeable under any of the Art. 19, 20, 21, 22 or 23 is to be increased by ten per 
cent. — Guj. Act VI of 1961, Section 2 and Schedule (1-4-1961). 


20. CLEARANCE LIST relating to the trans- 
action for the purchase or sale of cotton 
submitted to the Clearing House of a 
Cotton Association. 

GUJARAT 


The sum of duties payable under Article 5 
or 43, as the case may be, in respect of 
each of the entries in such list on the 
units of transaction or parts thereof. 

AMENDMENT 


See under Article 19, 


21. CLEARANCE LIST relating to the trans-f 
action for the purchase or sale of bullion 
or specie submitted to the Clearing House 
of a Bullion Association. 

GUJARAT 


The sum of duties payable under Article 5 
or 43, as the case may be, in respect of 
each of the entries in such list on the 
units of transaction or parts thereof. 

AMENDMENT 


See under Article 19. 


22. CLEARANCE LIST relating to the trans- 
action for the purchase or sale of oil- 
seeds submitted to the Clearing House of 
an Oil-seeds Association. 

GUJARAT 


The sum of duties payable under Article 5 
or 43, as the case may be, in respect of 
each of the entries in such list on the 
units of transaction or parts thereof, 

AMENDMENT 


See under Article 19. 


23. CLEARANCE LIST relating to the trans- [ 
action for the purchase or sale of yam 
of any kind, non-mineral oils or spices of 
any kind. 


T * le duties payable under Article 5 

or 43, as the case may be, in respect of 
each of the entries in such list on the 
units of transactions or parts thereof. 


GUJARAT AMENDMENT 


See under Article 19. 


24. COMPOSITION DEED, that is to say, 
any instrument executed by a debtor 
whereby he conveys his property for the 
benefit of his creditors or whereby pay- 
ment of a composition or dividend on 
their debts is secured to the creditors, or 
whereby provision is made for the con- 
tinuance of the debtor's business, under 
the supervision of inspectors or under 
letters of licence for the benefit of his 
creditors. 

•25. (a) CONVEYANCE other than a con- 
veyance specified in clause fb), not be- 


Thirty rupees. 

- # 
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Description of Instrument 

( 1 ) 


ing a transfer charged or exempted under 
Article N o. 59 — 

when the amount or value of the con- 
sideration for such conveyance does 
not exceed Rs. 50 

where it exceeds Rs. 50 but does not 
exceed Rs. 100 

where it exceeds Rs. 100 but does not 
exceed Rs. 200; 

where it exceeds Rs. 200 but does not 
exceed Rs. 300; 

where it exceeds Rs. 300 but does not 
exceed Rs. 400; 

where it exceeds Rs. 400 but does not 
exceed Rs. 500; 

where it exceeds Rs. 500 but does not 
exceed Rs. 600; 

where it exceeds Rs. 600 but does not 
exceed Rs. 700; 

where it exceeds Rs. 700 but does not 
exceed Rs. 800; 

where it exceeds Rs. 800 but does not 
exceed Rs. 900; 

where it exceeds Rs. 900 but does not 
exceed Rs. 1.000; 

and for every Rs. 500 or part thereof 
in excess of Rs. 1,000 but not ex- 
ceeding Rs. 20,000; 

for every Rs. 500 or part thereof in 
excess of Rs. 20,000 but not exceed- 
ing Rs. 40,000; 

for every Rs. 500 or part thereof in 
excess of Rs. 40,000. 

Exemption. 

Assignment of copyright by entry made under 
the Copyright Act, 1957. 

(b) CONVEYANCE (not being a transfer 
charged or exempted under Art. No. 59) 
so far as it relates to immovable pro- 
perty situated. 


where the amount or value of the con- 
sideration for such conveyance as 
set forth therein does not exceed 
Rs. 200; 


where it 
exceed 
where it 
exceed 
where it 
exceed 
where it 
exceed 
where it 
exceed 
where It 
exceed 
where it 
exceed 


exceeds Rs. 200 but does 
Rs. 300; 

exceeds Rs. 300 but does 
Rs. 400; 

exceeds Rs. 400 but does 
Rs. 500; 

exceeds Rs. 500 but does 
Rs. 600; 

exceeds Rs. 600 but does 
Rs. 700; 

exceeds Rs. 700 but does 
Rs. 800; 

exceeds Rs. 800 but does 
Rs. 900; 


not 

not 

not 

not 

not 

not 

not 


where it exceeds Rs. 900 but does not 
exceed Rs. 1,000; 


Proper Stamp Duty 

( 2 ) 


Rs. nP. 
1.50 

3.00 

6.00 

9.00. 

12 . 00 . 

15.00. 

18.00, 

21 . 00 . 

24.00. 

27.00. 
30.00 

15.00. 

20 . 00 . 

25.00. 


Greater Bombay 
and that part of 
T h a n a taluka 
adjoining G. B, 
which is encircled 
by the Thana — 
Bassein Creek. 


Rs. P. 

20.00 

30.00 

40.00 

60,00 

60.00 

70.00 

80.00 
90.00 

100.00 


In other cities 
and towns hav- 
ing a population 
of more than 2 
lakhs which the 
State Govern- 
ment may, by 
notification in 
the Ofhcift' Ga 
zette specify — 

Rs.P. 

12.00 


18.00 

24.00 

30.00 

36.00 

42.00 

48.00 

64.00 

60.00 


In cities # and 
towns having a 
population of 
50,000, and 
above but not 
more than 2 
lakhs which the 
State Govt, 
may. by noti- 
fication in the 
official Gazette 
specify — 

Rs. P. 

10.00 


15.00 

20.00 

25.00 
- 30.00 

35.00 

40.00 

45.00 

60.00 
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Description of Instrument 
1 ( 1 ) 


Proper Stamp Duty 

( 2 ) 


and for every Rs. 500 or part thereof 
in excess of Rs. 1,000, but not ex- 
ceeding Rs. 50, 0(H); 


for every Rs. 50 U or part thereof in 
excess of Rs. ■ ),000 but not exceed- 
ing Rs. 1 lakh; 


50.00 


60,00 


For every 
Rs. 500 or part 
thereof in excess 
of Rs. 1000 but 
not exceeding 
Rs. 40,000. 

30.00 

For every 
Rs., 500 or part 
thereof in excess 
ofRs. 40,000 but' 
not exceeding 
Rs. 80,000. 

40.00 

For every 
Rs. 500 or part 
thereof in excess 
of Rs. 80,000. 

50.00 


For every 
Rs. 500 or part 
thereof in exces3 
of Rs. 1000, but 
not exceeding 
Rs. 30,000. 

25.00 

For every 
Rs. 500 or part 
thereof in excess 
of'Rs. 30,000 but 
not exceeding 
Rs. 60,000. 

30.00 

For every 
Rs, 500 or part 
thereof in excess 
of Rs. 60,000. 

40.00 


for every Rs. 500 or part thereof in 75 ort 

excess of Rs. 1 lakh. ’ W 

Explanation. — For the purposes of this arti- 
cle, population means population as 
ascertained at the last preceding census 
or which the relevant figures, whether 
provisional or final, are published. 1 

- {*] Substituted by Maha. Act 29 of 1972, S, 2 (6) (1-10-1972). 

GUJARAT AMENDMENT 

(i> Clause (a) Col 1, as in the Act; but in Col. 2 entries ■ against respective 
groups are <5 paise; Rs. 1 . 50 ; 3 . 00 ; 6 . 75 ; 9 . 00 ; 11.25 13 sn.^pf-V. 

17.00; 20.25; 22.50. There is no further provision than for ’every Rs 500 or 
part thereof exceeding Rs. 1,000, Rs. 11.25 in Gujarat; ^ 

(ii) for clause (b), substitute — 


(b> Conveyance (not being a transfer charged or exempted under Art. No 59) 
so tar as it relates to immovable property situate within an urban area— 


where the amount or value of the con- 
sideration for such conveyance does 
not exceed Rs. 100: 

where it exceeds Rs. 100 but does not 
exceed Rs. 200; 

where it exceeds Rs. 200 but does not 
exceed Rs. 300; 

where it exceeds Rs. 300 but does not 
exceed Rs. 400; 

where it exceeds Rs. 400 but does not 
exceed Rs. 600; 

where it exceeds Rs. 600 but does not 
exceed Rs. 800; 

where it exceeds Rs. 800 but does not 
exceed Rs. 1,000; 

and for every Rs, 500 or part thereof 
in excess of Rs. 1,000. 


Explanation. — For the purposes of clause (b) 
of this article, "urban area” means any 

area which is for the time being — 

(i) within the limits of a city as de- 

fined in clause (8) of section 2 of 
the Bombay. Provincial Municipal 
Corporation Act, 1949,, a munici- 
pal Dorough, a notified area, nagar 
or cantonment; or 

(ii) within the limits of a village or 

gram the population of which, as 
ascertained at the last preceding 
census is 10,000 or more — Guj. 


Rs. p, 

6.00 

12.00 

18.00 

24.00 

36.00 

48.00 

60.00 
30.00 


i 
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Description of Instrument 

Proper Stamp Duty 

(1) 

(2) 


V 


Act 2 of 1970, S. 2 (iii) (13-3- 
1970). 

(iii) In its application to the State of 
Gujarat the stamp duty on every 
Conveyance chargeable under 
Art. 25 and on every other instru- 
ment chargeable with the same 
duty as a conveyance is to be 
increased by ten per cent. — Guj. 
Act VI of 1961. S. 2 and Sch. 
(1-4-1961). 

26. COPY OR EXTRACT, certified to be a 
true copy or extract by or by order of 
any public officer and not chargeable 
under the law for the time being in 
force relating to court-fees — 

(i) if the original was not chargeable 

with duty or if the duty with 
which it was chargeable does not 
exceed one rupee eight annas; 

(ii) in any other case. 

Exemptions 

(a) Copy of any paper 'which a public officer 

is expressly required by law to make or 
furnish for record in any public office or 
for any public purpose. 

(b) Copy of, or extract from, any register 

relating to births, baptisms, namings, . 
dedications, marriages, divorces, deaths 
or burials. 

27. COUNTERPART OR DUPLICATE of 
any instrument chargeable with duty and 
in respect of which the proper duty has 
been paid, — 

(a) if the duty with which the original 

instrument is chargeable does not 
exceed three rupees; 

(b) in any other case. 

Exemption. 

Counterpart of any lease granted to a culti- 
vator when such lease is exempted from 
duty. 

28. CUSTOMS BOND OR EXCISE BOND, 
that is to say, any bond given pursuant 
to the provisions of any law for the time 
being in force or to the directions of any 
officer of Customs or Excise for, or in 
respect of, any of the duties of Customs 
or Excise or for preventing frauds or eva- 
sions thereof or for any other matter or 
thing relating thereto, — 

(a) where the amount does not exceed 

Rs. 1,000; 

(b) in any other case. 

[°] Substituted for ‘Rs. 15* by Maba. 


One rupee and fifty naye paise. 


Three rupees. 


The same duty as is payable on the original. 


Th'-e^ rupees. 


The same duty as a Bond (No. 13) for such 
amount. 

Twenty rupees.® 

Act 29 of 1972, S. 2 (7) (1-10-1972). 


GUJABAT AMENDMENT 

In entry (b) read "Fifteen rupees". — Guj. A.L.O., I960. 


DECLARATION OF ANY TRUST, See 
TRUST (No. 61). 

29. DELIVERY ORDER IN RESPECT OF 
GOODS, that is to say, any instrument 
entitling any person therein named, or 
v his assigns or the holder thereof, to the 
delivery of any goods lying in any dock 
or port, in any warehouse in which goods 
are stored, or deposited on rent or hire, 
or upon any wharf, such instrument be- 


One rupee.® 
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Description of Instrument 

( 1 ) 


Proper Stamp Duty 

( 2 ) 


ing signed by or on behalf of the owner 
of such goods upon the sale or transfer 
of the property therein when such goods 
exceed in value twenty rupees. 

DEPOSIT OF TITLE DEEDS, See Agree- 
ment relating to Deposit of Tide Deeds, 

Pawn or Pledge (No. 6). 

DISSOLUTION OF PARTNERSHIP, See 

Partnership (No. 47). 1 „ - 

[ ] Substituted by Maha. Act 31 of 1962, S. 3 (7) (15-9-1962). 


GUJARAT AMENDMENT 
Same— <rGuj. Act 18 of 1963, S. 3(6) (22-4-1963). 


SO. DIVORCE — Instrument of, that is to 
say, any instrument by which any per- 
son effects the dissolution of his marriage. 

DOWER — Instrument of. See Settlement 
(No. 55). 

DUPLICATE, See Counterpart (No, 27). J 
31. [Omitted by Maha. Act 10 of 

GUJARAT 


Ten rupees. 


1965, S. 4 (3-2-1965).] 

AMENDMENT 


SI. ENTRY AS AN ADVOCATE, VAKIL OR 
ATTORNEY ON THE ROLL OF ANY 
HIGH COURT (under the Indian Bar 
Councils Act, 1926, or) in exercise oi 
powers conferred on such Court by Let- 
ters Patent. 

Exemption, 

Eh try of an Advocate, Vakil or Attorney on 
the roll of any High Court^ when he 
has previously been enrolled in a High 

Court. . , 

32. EXCHANGE OF PROPERTY — Instru- 
ment of — ■ 


Seven hundred and fifty rupees. 


The same duty as is leviable on a conveyance 
under clause (a) or (b), as the case may be, 
of Art. 25 for a consideration equal to 
the value of the property of greatest value 
as set forth in such instrument. 


GUJARAT AMENDMENT 


Delete words ‘as set forth* in such 


(13-3-1970). 

EXCISE BOND, See Customs Bond or 
Excise Bond (No. 28). 

33. FURTHER CHARGE — Instrument of, 
that is to say, any instrument imposing 
a further charge ou mortgaged pro- 
perty — - 

(a) when the original mortgage is one 
of the description referred to in 
clause (a) of Article No. 40 (that 
is, with possession); 



(b) when such mortgage is one of die 
description referred to in clause (b) 
of Article No. 40 (that is, without 

^S if at the time of execution of 
the instrument of farther 
charge possession of the 
property is given or agreed 
to be given under such 
instrument; 

(ii) if possession is not so given- 


instrument. — Guj. Act 2 of 1970, Section 2 (iv) 


Th © same duty as is leviable on a conveyance 
u^der clause (a) or (b), as the case may be, 
or Art, 25 for a consideration equal to 
the amount of the further charge secured 
by such instrument. 


The same duty as is leviable on a conveyance 
under clause (a) or (b), as the case maybe, 
or Art 25 for a consideration equal to 
me total amount of the charge (including 
tbe original mortgage and any farther 
charge already made) less the duty already 

paid on such original mortgage and far- 
ther charge. 

The same duty as a Bond (Nc. 13) far the 

amount of further charge secured bv such 
instrument * y 
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( 1 ) 


Proper Stamp Duty 

( 2 ) 


34. GIFT, Instrument of — Not being a 
Settlement (No. 55) or Will or 'ransfer 
(No. 59). 




HIRING AGREEMENT or agreement for 
service. See Agreement (No. 5). 

35. INDEMNITY BOND 

INSPECTORSHIP DEED, See Composition 
Deed (No. 24). 

°36. LEASE, including an under-lease or sub- 
lease and any agreement to let or sub- 
let — . 

(a) where by such lease the rent is 
fixed and no premium is paid or 
delivered — 

(i) where the lease purports to 

be for a term of less than 
one year; 

(ii) where the lease purports to 

be for a term of not less 
than one year but not more 
than three years; 

(iii) where the lease purports to 

be for -a term in excess of 
three years but not more 
than ten years; 

(iv) where the ease purports to 

be for a term In excess of 
ten years but not more than 
ninety-eight years; 

(v) where the lease purports to 
be for a term in excess of 
ninety-eight years; 


(vi) where the lease purports to 
be in perpetuity; 


(vii) where the lease does not 
purport to bo foe any defi- 
nite term; 


(b) where the lease is granted for a 
fine or premium or tor money ad- 
vanced and where no rent is re- 
served; 


(c) where the lease is granted for a 
fine or premium or for money ad- 
vanced in addition to rent re- 
served. 


The same duty as is leviable on a convey- 
ance under clause (a) or (b), as the case 
may be, of Article 25 f&r a consideration 
equal to the value of the property which 
is the subject-matter of the gift: 

•Provided that where an instrument of gift 
contains any provisions for the revocation 
of the gift, the value of the property which 
is the subject-matter of the gift shall, for 
the purposes of duty, be determined as if 
no such provision were contained in the 
instrument 

I 

■ ie same duty as a Security Bond (No. 54) 
i or the same amount. 


The same duty as a Bond (No. 13) for the 
whole amount payable or deliverable under 
such lease. 

The same duty as a Bond (No. 13) for the 
amount or value of the average annual 
rent reserved. 

The* same duty as is leviable on a convey- 

ance under clause (a) or (b), as the case 
may b", of Article 25 for a consideration 
equ t . 1 to th»*. amount or value of the ave- 
rage annual rent reserved. 

The same duty as is leviable on a convey- 

ance under clause (a) or (b), as the case 
may be, of Article 25 for a consideration 
equal to twice the amount or value of the 
average annual rent reserved. 

The same duty as is leviable on a convey- 

ance under clause (a) or (b), as the case 
may be of Article 25 for a consideration 
equal to thrice the amount or value of the 
average annual rent reserved. 

The same duty as is leviable on a convey- 

ance under clause (a) or (b), as the case 
may be, of Article 25 for a consideration 
equal to one-fifth of the whole amount of 
rents which would be paid or delivered 
in respect of the first fifty years of the 
lease. 

The same duty as is leviable on a convey- 

ance under clause (a) or (b), as the case 
may be. of Article 25 for a consideration 
equal to the amount or value of the _ ave- 
rage annual rent which would be paid or 
delivered for the first ten years if the lease 
continued so long. 

The same duty as is leviable on a convey- 
ance under clause (a) or (b), as the case 
may be, of Article 25 for a consideration 
equal to the amount or value of such fine 
or premium or advance as set forth in the 
lease. 

The same duty as is leviable on a convey- 
ance under clause (a) or (b), as the case 
may be, of Article 25 for a consideration 
equal to the amount or value of. such fine 
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Explanation I, — Rent paid in advance shall 
be deemed to be premium or money ad- 
vanced within the meaning of this arti- 
cle unless it is specifically provided in 
the lease that rent paid in advance will 
be set off towards the last instalment 
or instalments of rent. 

Explanation H. — -When a lessee undertakes to 
pay any recurring ch&r;'e, such as Gov- 
ernment revenue, landlord's share of 
cesses, or the owner's share of municipal 
rates or taxes, which is by law recover- 
able from the lessor, the amount so 
agreed to be paid by the lessee, shall 
be deemed to be part of the rent. 

[°] Substituted by Maha. Act 31 of 


or premium or advance as set forth in the 
lease, in addition to the duty which would 
have been payable on such lease if no fine 
or premium or advance had been paid or 
delivered: 

Provided that in any case where an agree- 
ment to lease is stamped with ad valorem 
stamp required for a lease and a lease in 
pursuance of such agreement is subse- 
quently executed, the duty on such lease 
snail not exceed three rupees. 


1962, S. S (8) (15-9-1962). 


GUJARAT AMENDMENT 

Entry 36 is the same in Gujarat as in Maharashtra with following differences:— 

(a) Clauses (i) to (iii) same; (iv) and (v) are as follows: 

The same duty as is leviable on a con- 
veyance under clause (a) or (b), as the case 
may be, of ^ Article 25 for a consideration 
equal to twice the amount or value of the 
average annual rent reserved. 

Except for thrice for twice , same as above. 


(iv) where the lease purports to be 
for a term in excess of 10 years 
but not more than 30 years; 


(v) where the lease purports to lie 
for a term in excess or thirty years 
but not more than ninety-eight 
years; 

(c) (vi), (vii) and (viii) correspond 
rashtra, with words 'or to be 


or Renunciation.” — Guj. 


to (v), (vi) and (vii), respectively, in Maha- 
advanced' added after ‘money advanced’ in 
clauses (b) and (c) of entry (viii) — Guj. Acts 18 of 1963, S. 3(7) (22-4-1963) 
and 2 of 1970, Section 2 (v) (13-3-1970). 

37. LETTER OF ALLOTMENT OF SHARES ( Twenty naye 

in any company or proposed company, 
or in respect of any loan to be raised 
by any company or proposed company. 

See also Certificate or other Document 
(No. 17). 

GUJARAT AMENDMENT 

For "Letter of Allotment” substitute “Letter of Allotment 
Act 2 of 1970, Section 2 (vi) (13-3-1970). 

LETTER OF GUARANTEE, See Agree- 
ment (No. 5). 

38. LETTER OF LICENCE, that is to say, f itteen rupees, 
any agreement between a debtor and 
his creditors, that the latter shall, for a 
specified time, suspend their claims and 
allow the debtor to carry on b usin ess at 
his own discretion. 

39. MEMORANDUM OF ASSOCIATION OF 
A COMPANY— 

(a) if accompanied by articles of asso- 
ciation under section 26 of the 
Companies Act, 1956; 

[Vol, 19.] 3 A. M. 30 
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(b) if not so accompanied 


The same duty as is leviable on Artie es of 
Association under Article 10 according to 
the share capital of the company. 


One rupee and fifty naye paise. 


Exemption 

Memorandum of any association not formed 
for profit and registered under section 25 
of the Companies Act, 1956. 

[°] Substituted by Maha. Act 31 of 1962, S. 3 (a) (15-9-19 

GUJARAT AMENDMENT 

Same — GuJ. Act 18 of 1963, Section 3 (8) (22-4-1963). 

40. MORTGAGE DEED, not being an 

Agreement relating to Deposit of Title 
Deeds, Pawn or Pledge (No. 6), Bot- 
tomry Bond (No. 14), Mortgage of a 
Crop No. 41), Respondential Bond 
(No. 53), or Security Bond (No. 54) — 

(a) when possession of the property or 

any part of the property comprised 
in such deed is given by the mort- 
gagor or agreed to be given; 

(b) when possession is not given or 
agreed to be given as aforesaid; 

Explanation. — A mortgagor who gives to the 
mortgagee a power-of-attomey to collect 
rents or a lease of ‘he property mort- 
gaged or part then ot, is deemed to 

give possession within the meaning or 

this article. 

(c) when a collateral or auxiliary or 

additional or substituted security, 
or by way of further assurance for 
the abovemenfioned purpose where 
the principal or primary security 
is duly stamped for every sum 
secured not exceeding Rs. 1,000; 
and for every Rs. 1,000 or part there- 
of secured in excess or Rs. 1,000. 

Exemptions, 

(1) Instruments executed by persons taking 

advances undpr the Lana Improvement 
Loans Act, IS 63 or the Agriculturists 
Loans Act, 1884, or by their sureties as 
security for the repayment of such ad- 
vances. 

(2) Letter of hypothecation accompanying a 

bill of exchange. 

41. MORTGAGE OF A CROP, including 
any instrument evidencing an agreement 
to secure the repayment of a loan made 
upon any mortgage of a crop whether 
the crop is or is not in existence 

' at the time of a mortgage- 

fa) when the loan is repayable not 
more than - three months from the 
date of the instrument, for every 
sum seemed not exceeding Rs. 200; 
and for every Rs. 200 or part thereof 
secured in excess of Its. 200; 

(b) when the loan i.s repayable more 
than three months but not more 
than eighteen months from the 
date of the instrument — 

for every sum secured not ex- 
ceeding Rs. 100; 

and for every Rs. 100 or part 
thereof secured in excess of 
Rs. 100. 


The same duty as is leviable on a convey- 
ance under clause (a) or (b), as the case 
may be, of Article 25 for consideration 
equal to the amount secured by such deed. 

The same duty as a Bond (No. 13) for the 
amount secured by such deed, 


One rupee and fifty naye paise. 


Twenty naye paise. 


I 


Twenty naye paise. 


Forty naye pai*e, 
Forty naye paise. 
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42. NOTARIAL ACT, that is to say, any in- 
strument, endorsement, note, attes- 
tation, certificate or entry not 
being a Protest (No. 49) made or i 
signed by a Notary Public in the exe- 
cution or the duties of his office, or by 
any other person lawfully acting as a 
Notary Public. 

See also Protest of Bill or Note (No. 49). 

43. NOTE OR MEMORANDUM sent by a 
Broker or Agent to his principal intimat- 
ing the _ purchase or sale on account of 
such principal — » 

(•a) of cotton 

(b) of bullion or specie 




(c) of oil- seeds 

4 <• - i 1 


(d) of yam of any kind, non-mineral 
oils or spices of any kind. 


(e) of any other goods exceeding in 

value twenty rupees. 

(f) of any share, scrip, stock, bond, de- 

benture, debenture stock or other 
marketable security of a like na- 
ture exceeding in value twenty ru- 
pees, not being a Government se- 
curity 

(g) of a Government security. 


Exemptions 

(1) Note or Memorandum sent by a Broker 

or Agent to his principal intimating the 
purchase or sale on account of such prin- 
cipal of a Government security or a snare, 
scrip, stock* bond, debenture, debenture 
stock or other marketable security of a 
like nature in or of an incorporated com- 
pany or other body corporate, an entry 
relating to which is required to be made 
in clearance list described in Article 19. 

(2) Note or Memorandum sent by a Broker 

or Agent to his principal intimating the 
purchase or sale of cotton on account of 
such principal, an entry relating to which 
is required to be made in a clearance list 
described in Article 20. 

(3) Note or Memorandum sent by a Broker 

or Agent to his principal intimating the < 


Three rupees. 


°rTwenty-five naye paise] for every unit of 
transaction or part thereof. 

*(a) Ten naye paise for every 10 kg. of sil- 
ver or part thereof. 

(b) Forty naye paise for every unit of 1 kg. 
of gold or part thereof. 

(c) Seventy-five naye paise for every unit of 
• ro 2 , 50 sovereigns or part thereof. 

TJSuch rate not exceeding — 

(i) twenty naye paise for every 5,000 kg. 
of oil-seed or part thereof, where 
the unit is 5,000 kg., or 
u) forty naye paise for every 10,000 kg. 
of oil-seeds or part thereof, where 
the unit is 10,000 kg. or 
(in) one rupee for every 25,000 kg. of 
oil-seeds or part thereof, where the 
unit is 25,000 kg., 

as may be specified by the State Govern- 
ment by notification in the Official Gazette.] 
Such rate not exceeding ° f twenty-five naye 
paisel for every Rs. 2,500 or part thereof 
of the value of yam of any kind, non- 
mrneral oils or spices of any kind, as may 

k® ■ oP ec ?^ ec ky the State Government by 
notmcahon in the Official Gazette, 

Fifty naye paise.* ; 

Fifteen naye paise for every Rs. 2,500 or part 
thereof: or the value of the security at th© 

3rne of its purchase or sale, as the case 
may be* 


“SKSfJfi a maxfmnm -, of r Forty rupees 
twenty-five naye paise] for every 10 000 

rupees or part thereof of the value of the 

security at the time of its purchase or sale, 
as the case may be. 
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purchase or sale of bullion or specie on 
account of such principal, an entry re- 
lating to which is required to be made 
in a clearance list described in Article 21. 

v4) Note or Memorandum sent by a Broker 
or Agent to his principal intimating the 
purchase or sale of oil seeds on account 
of such principal, an entTy relating to 
which is required to he made in a clear- 
ance list described in Article 22. 

(5) Note or Memorandum sent by a Broker 
or Agent to his principal intimating the 
purchase or sale of yam of any kind, 
non-mineral oils or spices of any kind • . , 

on account of such principal an entry 
relating to which is required to be made 
in a clearance list described in Arti- 
cle 23, 

lixplauation. — -For the purposes of entry (a) 
of this Article, unit of transaction means 
the quantity of cotton weighing ° [appro- 
ximately 4,500 kilograms], . 

[°] Substituted by Maha. Act 31 of 1962, Section 3 (10) (15-9-1962). 
It] Substituted by Bom. Act XCV of 1958, Section 7. 


GUJARAT AMENDMENT 

(i) In its application to the State of Gujarat the stamp duty on every note or memo- 
randum chargeable under Art. 43 is to be increased by ten per cent, — Guj. Act VI of 
1961, Section 2 and Schedule (1-4-1961), 

(ii) (a) In entry (a) of Art. 43, for the word ‘cotton’ in Col. 1, substitute the words 
cotton including cotton pods or kapas (unginned cotton)”. 

(I>) In entry (f), for words beginning with “Twenty naye paise” and ending with 
words "as the case may be”, substitute the following: — 

“(1) In the case of forward contracts relating to the purchase or sale of securities 
thirty-five naye paise for every Rs. 5,000 or part thereof of' the value of the 
security at the time of its purchase or sale, as the case may be. 

(2) In any other case twenty naye paise for every Rs. 2,500 or part thereof of the 
value of the security at the time of its purchase or sale, as the case may 
be.” — Guj. Act 46 of 1963, Section 2 (2) (8-11-1963). 

(c) (i) Amendments in entries (a), (c), (e) and (g) and Explanation same as in Maha- 
rashtra. 

(ii) for (d) substitute as follows: — 

"(1) In the case of yam -and spices such rate not exceeding 25 np. for every 
Rs. 2,500 or part thereof of the value of yam of any kind or spices of any 
kind as may be specified by the State Government by notification in the Offi- 
cial Gazette. 

(2) In the case of groundnut oil or any other non-mineral oil such rate not ex- 
ceeding — 

(i) ten naye paise for every unit of 100 tins of such oil or part thereof, where 

the unit of transaction is 100 tins each containing a quantity of oil 
weighing approximately 10.50 kg., or 

(ii) 20 naye paise for every 5,000 kg. of such oil or part thereof, where 

the uniit is 5,000 kg., or 

(iii) 50 naye paise for every 10,000 kg. of such oil or part thereof, where 
the unit is 10,000 kg., or 

(iv) one rupee and twenty-five naye paise for every 25,000 kg. of such oil 
or part thereof, where the unit is 25,000 kg., 

as may be specified by the State Government by notification in the Official 
Gazette." 

ft 

(iii) In entry (f), for “fifteen naye paise”, substitute ‘‘twenty naye paise". — Guj. Act 
18 of 1963, Section 3 (a) (22-4-1963). 

s - 7 
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Description of Instrument 

( 1 ) 

44. NOTE OF PROTEST BY THE MASTER 

OF A SlilP — See also Protest by the 
Master of a Ship (No. 50). 

45. ORDER FOR THE PAYMENT OF 
MONEY, not being a Bill of Exchange 
within the meaning of the Indian Stamp 
Act, 1899,— 

(a) where payable otherwise than on 
demand but not more than one 
year after date or sight, — 


if the amount of the bill or note 
does not exceed Rs. 200; 
if it exceeds Rs. 200 and does 
not exceed Rs. 400; 
if it exceeds Rs. 400 and does 
not exceed Rs. 600; 
if it exceeds Rs. 600 and does 
not exceed 800; 

if it exceeds Rs. 800 and does 
not exceed Rs. 1,000; 

•if it exceeds Rs. 1,000 and 
does not exceed Rs. 1,200; 
if it exceeds Rs. 1,200 and does 
not exceed Rs. 1,600; 
if it exceeds Rs, 1,600 and does 
not exceed Rs. 2,500; 
if it exceeds Rs. 2,500 and does 
not exceed Rs. 5,000; 
if it exceeds Rs. 5,000 and does 
not exceed Rs. 7,500; 
if it exceeds Rs. 7,500 and does 
not exceed Rs. 10,000; 
if it exceeds Rs. 10,000 and 
does not exceed Rs. 15,000; 
if it exceeds Rs. 15,000 and 
does not exceed Rs. 20,000; 
if -it exceeds Rs. 20,000 and 
does not exceed Rs. 25,000; 
if it exceed Rs. 25,000 and does 
not exceed Rs. 30,000; 
and for every additional Rupees 
10,000 or part thereof in 
excess of Rs. 30,000; 

(b) where payable at more than one 
year after date or sight. 

46. PARTITION — Instrument of Tas defined 
by section 2 (m)]. 


Proper Stamp Duty 

( 2 ) 


One rupee and fifty naye paise. 


If drawn 
singly. 

Rs. P. 

0.85 

If drawn in 
set of two 
for each part 
of the set. 

R*. P. 

0.20 

If drawn in 
set of three 
for e&eh part 
of ‘the set, 
Rs. P. 
0.10 

■ 0.65 

0.35 

0.20 

0.95 

0.60 

0.35 

1.15 

0.65 

0.40 

1.35 

HHE§t0.75 

0.60 

1.70 

0.95 

0.65 

».25 

1.15 

* 

0.75 

3.40 

1.70 

« 

1.15 

0:75 

3.40 

2.25 

10.15 

5.15 

3.40 

13.50 

6.75 

4.50 

20.25 

10.15 

IH 6-75 

27.00 

13.50 

9.00 

33.75 

16 90 

11,25 

40.50 

20.25 

13.50 

13.50 

6.75 

4.50 


The same duty as a Bond (No. 13) for the 
same amount. 

The same duty as a Bond (No. 13) for the 
amount of the value of the separated share 
or shares of the property. 

B.— The largest share remaining after the 
property is partitioned (or, if there 
are two or more shares of equal 
value and not smaller than any of 
the other shares, then one of such 
i equal shares) shall be deemed to be 

that from which the other shares axe 
separated: 

Provided always that — 

(a) when an instrument of partition con- 
taining an agreement to divide pro- 
perty in severalty is executed and a 
partition is effected in pursuance of 
such agreement, the duty chargeable 
upon the instrument effecting such 
partition shall be reduced by the 
amount of duty paid in respect of 
the first instrument, but shall not be 
less than °f three rupees]. 
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(b) where land is held on Revenue Set- 
. tlement for a period not exceeding 

thirty years and paying the • full 
assessment, the value for the pur- 
pose of duty shall be calculated at 
not more than five times the annual 
revenue; 

(c) where a final order for effecting a 

partition passed by any Revenue 
, authority or any Civil Court or an 

award by an arbitrator directing a 
partition, is stamped with the stamp 
required for an instrument of parti- 
tion, and an instrument of partition, 

, in pursuance of such order or award 

is subsequently executed, the duty 
on such instrument shall not exceed 
°|"three rupees!. 

[°] Substituted by Maha. Act 31 of 1962, Section 3 (11) (15-9-1962). 

GUJARAT AMENDMENT 

Same — See Guj. Act 18 of 1963, S. 3 (10) (22-4-1963). 


Description of Instrument 

( 1 ) 


Fifty rupees.* 

One hundred rupees.* 
Thirty rupees.* 


One rupee and fifty naye paisa. 


47. PARTNERSHIP — 

A — ’•Instrument of — 

(a) where the capital of the partner- 

ship does not exceed Rs. 500; 

(b) in any other case 

B — Dissolution of — 

£*] Substituted by Maha. Act 31 of 1962, Section 3 (12) (15-9-1962), 

GUJARAT AMENDMENT 
Same — Guj, Act 18 of 1933, S. 3 (11) (22-4-1963), 

PAWN OR PLEDGE. See AGREEMENT 
RELATING TO DEPOSIT OF TITLE 
DEEDS, PAWN OR PLEDGE (No. 6). 

48. POWER OF ATTORNEY fas defined by 
section 2 (r)l, not being a Prow — 

(a) when executed for the sole purpose 

of procuring thfc registration of 
one or more documents in relation 
to a single transaction or for ad- 
mitting execution of one or more 
such documents; 

(b) when required in suits or proceed- 

ings under the Presidency Small 
Cause Courts Act, 1882; 

(c) when authorising one person or 

more to act in a single transaction 
other than the case mentioned in 
clause (a); 

(d) when authorising not more than 

five persons to act jointly and seve- 
rally in more than one transaction 
or generally; 

(e) when authorising more than five 

but not more than ten 
persons to act jointly and several \ v 
in more than one transaction or 
generally; 

(f) W ien given for consideration and 

authorising the attorney to sell any 
immovable property; 

(g) in any other case . . 



One rupee and fifty naye paise, 


Three rupees. 


Fifteen rupees. 


Thirty rupees. 


The same duty as is leviable on a convey- 
ance under clause (a) or (b), as the case 
may be)° of Article 25 for the amount of 
the consideration. • . . 

Three rupees for each person authorised. 

N. B. — -Die term "registration” includes every 
operation incidental to. registration 
under the Indian Registratirw ACc, 
1908. 
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Explanation. — For the purposes of this arti- 
cle more persons than one when belong- 
ing to the same firm shall be deemed 

to be one person. ' I ■ * , - . - 

[°] Inserted by Maha. Act 29 of 1972, Section 2 (8) (1-10-1972). 

Three rupees, , 


49. PROTEST OF BILL, OR NOTE, that is 
to say, any declaration in writing made 
by a Notary Public, or other person law- 
fully acting as such, attesting the dis- 
honour of a Bill of Exchange or Pro- 
missory Note. 

50. PROTEST BY THE MASTER OF A 
SHIP, that is to say, any declaration of 
the particulars of her voyage drawn up 
by him with a view to the adjustment 
of losses or the calculation . of averages, 
and every declaration in writing made by 
him against the charterers or the con- 
signees for not loading or unloading Pie 
ship, when such declaration is attested 
or certified by a Notary Public or other 
person lawfullv acting as such. 

See also Note of Protest by the Master ot 
a Shiip 44), 

51. RECONVEYANCE OF MORTGAGED 

PROPERTY— , , . , , 

(a) if the consideration for which the 

property was mortgaged does not 
exceed Rs. 1 ,000; 

(b) in any other case 

[*] Substituted for “fifteen rupees” 
(1-10-1972). 


Three rupees. 


The same duty as a Bond (No. 13) for the 
amount of such consideration as set forth 
in the reconveyance. 

Twenty rupees. ° 

by Maha, Act 29 of 1972, Section 2 (9) 


GUJARAT AMENDMENT 


Delete 'as set forth in the reconveyance’ in Col. 2 — Guj. Act 2 of 1970, Section 2 


(viii) (13-3-1970). 

52. RELEASE, that is to say, any instrument 
(not being such release as is provided for 
by section 24) whereby a person re- 
nounces a claim upon another person 
or against any specified property — 

(a) if the amount or value of the claim 

does not exceed Rs. 1,000; 

(b) in any other case 
[ * ] Substituted for 


The same duty as a Bond (No. 13) for such 
amount or value as set forth in the re- 
lease. 


. . Twenty rupees.* 

"15 rupees” by Maha. Act 29 of 1972, S. 2 (10) (1-10-1972), 
GUJARAT AMENDMENT 
Delete 'as set forth in the release’ in Col. 2 — Guj. Act 2 of 1970, Section 2 (ix) 


(13-3-1970). 

53. RESPONDENTIA BOND, that is to say, 
any instrument securing a loan on the 
cargo laden or to be laden on board a 
ship and making repayment contingent 
on the arrival or the cargo at the port 
of destination. 

REVOCATION OF ANY TRUST OR SET- 
TLEMENT. 

See Settlement (No. 55); Trust (No. 61). 

54. SECURITY BOND OR MORTGAGE 
DEED executed by way of security for 
the due execution of an office or to ac- 
count for money or other property re- 
ceived by virtue thereof or executed by 
•a surety to secure the due performance 
of a contract — 

(a) when the amount secured does not 

exceed Rs. 1,000; 

(b) in any other case 


The same duty as a Bond (No. 13) for the 
amount of the loan secured. 


The same duty as a Bond (No. 13) for the 
amount secured. 

Twenty rupees.* 
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Description of Instrument 

Proper Stamp Duty 

(1). 

(2) 


Exemptions 

Bond or other instrument, when executed — • 

(a) by any person for the purpose of 

guaranteeing that the local income 
derived from private subscriptions to 
a charitable dispensary or hospital 
1 or any other object of public utility 
shall not be less than a specified 
sum per mensem; 

(b) under the rules made by the State 

Government under Section 76 of the 
Bombay Irrigation Act, 1879; 

(c) executed by persons taking, advances 

under the Land Improvement Loans 

Act, 1883, or the Agriculturists' ’ 

Loans Act, 1884, or by their sureties 
as security for the repayment of 
such advance; 

(d) executed by officers of the Govern- i 

ment or their sureties to secure the 
due execution of an office or the due 
accounting for money or other pro- 
perty received by virtue thereof. 

I®1 Substituted for ‘Fifteen rupees' by Maha. Act 29 of 1972, Section 2 (11) (1-10- 
1972). 


55. SETTLEMENT— 

A — Instrument of (including a deed of 
dower) — 

(i) where the settlement is made for 
a religious or charitable pur- 
pose; 

(ii) in any other case. 


The same duty as a Bond (No, 13) for a 
sum equal to the amount or value of 
the property settled. 

The same duty as is leviable on a convey- 
ance under clause (a) or Kb), as the case 
may be, of Article 25 for a consideration 
equal to the amount or value of the pro- 
perty settled: 

Provided that where an agreement to settle 
is stamped with the stamp required for 
an instrument of settlement and an in- 
strument of settlement in pursuance of 
such agreement is subsequently executed* 
the duty on such instrument shall not 
exceed ° [Three rupees]: 


Provided further that where an instrument of 
settlement contains any provision for the 
revocation of the set dement, the amount 
or value of the property settled shall, 
for the purposes of duty, be determined 
as if no such provision were contained 
in the instrument. 


Exemption 

Deed of dower executed on the occasion of 
a marriage between Muhammadans. 

B. — Revocation of — ? 

(i) in respect of settlement described 
in A (i) above; 


(ii) in respect of settlement described 
in A (ii) above. 









f r Substituted for "1.50 nP.” bv Mah 
m Substituted for "fifteen rupees” by 
1972). 


The same duty as a Bond (No. 13) for a sum 
equal to the amount or value of the pro- 
perty concerned as set forth in the in- 
strument of revocation but not exceed- 
ing f [twenty rupees]. 

The same duty as is leviable on a conveyance 
under clause (a) or (b), as the case may 
be, of Article 25 for a consideration 
equal to the amount or value of the 
property concerned as set forth in the 
instrument of revocation but not exceed- 
ing ° [twenty rupees], 

a. Act 31 of 1962, Section 3 (13) (15-9-1962). 

Maha. Act 29 of 1972, Section 2 (12) (1-10- 
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Description of instrument 

( 1 ) 


Proper Stamp Duty 

( 2 ) 


56. 


GUJARAT AMENDMENT 

In Art. 55, in entry A (ii), in the first 

substitute “three rupees”. — Guj. Act 18 of 

SHARE WARRANTS to bearer issued 
under the Companies Act, 1956. 



Exemption 

Share warrant when issued by a company 
in pursuance of the provisions of sec- 
tion 114 of the Companies Act, 956, 
to have effect only upon payment as 
composition for that duty, to the Collec- 
tor of Stamp Revenue, of — 

(a) one and a half per centum of the 
whole subscribed capital of the 

company, or . 

(b ) if any company which has paid 
• the said duty or composition m 

full, subsequently issues an addi- 
tion to its subscribed capital . . 
One and a half per centum of the additional 

capital so issued. ■ 

SCR TP. See Certificate (No. 17). 

57. SHIPPING ORDER for or relating to the 
conveyance of goods on board of any 
vessel 

58. SURRENDER OF LEASE— , , 

(a) when the duty with whicli the lease 

Ic chargeable does not exceed ten 
rupees; 

(b) in any other case. 

Exemption 

Surrender of tease, when such lease is ex- 
empted from duty. . ... 

59. TRANSFER (whether with or without 

consideration) — . 

(a) of debentures, being marketable 
securities whether the drrK-nhire 
is liable to duty or not, except 
debentures provided for by seo 
tion 8 of the Indian Stamp Act, 

1899; r , . 

Explanation.— For the purposes of this 
clause, the term 'debenture' in- 
cludes debenture stock; 

(b> of any interest secured by bond, 
mortgage deed or policy of insu- 


f 


proviso, for “one rupee and fifty naye 
1963, Section 3 (12) (22-4-1963). 

Where the amount of the con- 
sideration equal to the nominal 
amount of t ie share specified 
in the warrant does not exceed 
Rs. 50. 

Where it exceeds Rs. 50 but does 
not exceed Rs. 100. 

Where it exceeds Rs. 100 but does 
not exceed Rs. 200. 

Where it exceeds Rs. 200 but does 
not exceed Rs. 300. 

Where it exceeds Rs. 300 but does 
not exceed Rs. 400. 

Where it exceeds Rs. 400 but does 
not exceed Rs. 500. 

Where it exceeds Rs. 500 but does 
not exceed Rs, 600. 

Where it exceeds Rs. 600 but does 
not exceed Rs. 700. 

Where it exceeds Rs. 700 but does 
not exceed Rs. 800. 

Where it exceeds Rs. 800 but does 
not exceed Rs. 900. 

Where it exceeds Rs. 900 but does 
not exceed Rs. 1,000. 

And or every Rs. 500 or part 
thereof in excess of Rs. 1,000. 


paise”) 


1.15 

2.25 

4.50 

10.15 

13.15 

16.90 
20.25 
23.65 
27.00 
30.40 
33.75 

16.90 


Ten naye paise. 


The duty with which such lease is charge- 
able. 

Ten rupees. 


Seventy-five naye paise for every Rs. lOO or 
part thereof of the face amount of the 
debenture. 


The same duty as a Bond (No. 13) for such 
amount or value of the interest as set forth 
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(c) of any property under the Admi- 

nistrator-General's Act, 1913, sec- 
tion 25; 

(d) of any trust property without con- 

sideration from one trustee to an- 
other trustee or from a trustee to 
a beneficiary. 

Exemptions 

Transfers by endorsement — 

(a) of a bill of exchange, cheque or pro- 

missory note; 

(b) of a bill of lading, delivery order, 

warrant for goods or other mercan- 
tile document of title to goods; 

(c) of a policy of insurance; 

(d) of securities of the Central Govern- 

ment. 

-[*] Substituted for “fifteen rupees” by 
1972). 

60. TRANSFER OF LEASE by way of as- 
signment and not by way of under-lease. 


Exemption 

Transfer of any lease exempt from duty, 

61. TRUST— 

A. — Declaration of — of, or concerning, 

any property when made by any 
writing not being a Will. 

B. — Revocation of — of, or concerning, 

any property when made by any 
instrument other than a WilL 


The same duty as a Bond (No. 13) on the 
market value of the property held on trust 
subject to a maximum of * [twenty rupees]. 


Maha, Act 29 of 1972, Section 2 (13) (1-10- 

The same duty as is leviable on a convey- 
ance under clause (a) or (b), as the case 
may be, of Article 25, for a consideration 
equal to the amount of consideration for 
the transfer. 


The same duty as « Bond (No. 13) for a 

sum equal to the amount or value of tne 

property concerned as set forth in the in- 
strument but not exceeding ° [thirty rupees]. 

The same duty as a Bond (No. 13) for a 

sum equal to the amount or value of the 

property concerned as set forth in the in- 
strument but not exceeding ° [twenty 


rupees]. 

[ ] Substituted by Maha. Act 29 of 1972, Section 2 (14) (1-10-1972). 


Description of Instrument 

( 1 ) 


Proper Stamp Duty 
( 2 ) 


in the transfer subject to 
0 [twenty rupees]. 

Fifteen rupees. 


a maximum 


of 


GUJARAT AMENDMENT 

In Art 61, in Col. 2, for the words “property concerned as set : orth fn the instru- 
ment”, substitute the words “property which is the subject-matter of the trust". — » 
' Guj. Act 2 of 1970, Section '2 (x) (13-3-1970). 


See also Settlement (No. .55). i 

VALUATION. See Appraisement (No. 8). I 

* 0 Omitted by Maha. Act 10 of 1965, 

VAKIL. See Entry as a Vakil (No. 31). 1 

62. WARRANT FOR GOODS, that is to say, 
any instrument evidencing the title of 
any person therein named, or his assigns, 
or the holder thereof, to the property in 
any goods lying in or upon any dock, 
warehouse or wharf, such instrument be- 
ing signed or certified by or on behalf 
of the person in whose custody such 
goods may be. 


Section 4 (3-2-1965). 
Seventy-five naye paise. 


Year No. 

1 2 

1899 n 


SCHEDULE H 


ENACTMENTS REPEALED 


(See 

Enactments. 

3 

The Indian Stamp Act, 1899. in 
its application to the pre- 
Reorganisation State of Bom- 
bay. excluding the transferred 


Section 76) 

Extent of Repeal. 

4 

The whole except in so far as it relates to 
documents specified in Entry 91 of List I 
in the Seventh Schedule to the Constitution 
of India. 


[The] 


Act, 1957 (Mysore) 
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Year 

No. 

Enactments. 

1 

2 

3 

territories and to the Vidar- 
bha Region and the Kutch 
Area of the State of Bombay. 

1899 

II 

The Indian Stamp Act, 1899, as 
applied to the Saurashtra Area 
of the State of Bombay. 

1331 

IV 

The Hyderabad Stamp Act, 

Fasli. 


1331 F. 

1932 

II 

The Bombay Finance Act, 1932. 

1943 

XIV 

The Bombay Increase of Stamp 
Duties Act, 1943. 


Extent of Reiieal. 

4 


The whole except in so for as it relates to 

documents specified in Entry 91 of List I 

in the Seventh Schedule to the Constitu- 
tion of India. 

The whole except in so far as it relates o 

documents specified ,in Entry 91 of List I 

in the Seventh Schedule to the Constitu- 
tion of India. . 

Parts IV and V containing sections 15, 16, 
17, 18 and 19. 

The whole. 


[THE] MYSORE STAMP ACT, 1957 
(MYS. ACT XXXTV OF 1957) 

(As by Mys. Acts 8 of 1958; 29 of 1962; 17 of 1966 and 12 of 1972; 

PresL Act 17 of 1971.) 
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t * 
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SCHEDULE 


[THE] MYSORE STAMP ACT, 1957 
(MYS. ACT XXXIV OF 1957) 

An Act to consolidate and amend the laws relating to Stamps. 

Whereas it is expedient to consolidate and amend the laws relating to stamps 
in the State of Mysore: » 

Be it enacted by the Mysore State Legislature in the Eighth Year of the 
Republic of India as follows: — - 

CHAPTER I 
PRELIMINARY 

I. Short title, extent and commencement. — (1) This Act may be called the 
Mysore Stamp Act, 1957. 

(2) It extends to the whole of the State of Mysore. 

■ at, 

(3) It shall come into force on such date 0 as the State Government may, by 
notification in the Official Gazette, appoint, 

[°] 1-6-1958 is the appointed date. 




2. Definitions. — (1) In this Act, unless the context otherwise requires, — 

(a) “bond” includes — 

(i) any instrument whereby a person obliges himself to pay money to 

another, on condition that the obligation shall be void if a speci- 
fied act is performed or is not performed, as the case may be; 

(ii) any instrument attested by a witness and not payable to order or 
bearer, whereby a person obliges himself to pay money to another; 
and 

(iii) any instrument so attested, whereby a person obliges himself to 
deliver grain or other agricultural produce to another; 
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(b) "chargeable” means, as applied to an instrument executed or first exe- 
cuted after the commencement of this Act, chargeable under this Act, 
and as applied to any other instrument chargeable under the law in 
force in the territories o the State oi Mysore when such instrument was 
executed or, where several persons executed the instrument at different 
times, first executed; 

*[(c) "Chief Controlling Revenue Authority” means the officer appointed by 
the State. Government to be the Commissioner of Stamps for Mysore]; 

! J Substituted for “Collector” by Mys. Act 29 of 1962, Section 2 (1-10-1962). 

v (d) “conveyance” includes a conveyance on sale and every instrument by 

which property, whether moveable or immoveable, is transferred inter 
vivos and which is not otherwise specifically provided for by the 
Schedule; 

°[(dd ) “Deputy Commissioner” means the Chief Officer in charge of the 
revenue administration of a district and includes in respect of such 
provisions of this Act or rules made thereunder such officer in such 
area as the State Government may by notification in the Official 
Gazette specify.] 

J Inserted by Mys. Act 29 of 1962, S. 2 (1-10-1962).. 

(e) "duly stamped” as applied to an instrument means that the instrument 

bears an adhesive or impressed stamp of not less than the proper 
amount and that such stamp has been affixed or used in accordance with 
the law for the time being in force in the territories of the State of 
Mysore; JjSjEHjHH |jH 

(f) "executed” and "execution”, used with reference to instruments means 

"signed” and "signature”; 

(g‘ "Government security” means a Government security as- defined in the 
Public Debt Act, 1944 (Central Act XVIII of 1944); 

(h) “impressed stamp” includes — 

(i) labels affixed and impressed by the proper officer; and 

(ii) stamps embossed or engraved on stamped paper; 

(i) "India” means the territory of India excluding the State of Jammu and 

» Kashmir; 

(j) "instrument” includes every document by which any right or liability 

is, or purports to be, created, transferred, limited, extended, extinguish- 
ed or recorded; 

*[(k) "instrument of partition” means any instrument whereby co-owners of 
any property divide or agree to divide such property in severalty, and 
includes — 

(i) a final order for effecting a partition passed by any Revenue 

authority or any Civil Court, 

(ii) an award by an arbitrator directing a partition, and 

(hi) when partition is effected without executing any such instrument 
any instrument or instruments signed by the co-owners and re- 
cording, whether by way of declaration of such partition or 
otherwise, the terms of such partition amongst the co-owners. J 
[*] Substituted by Mys. Act 29 of 1962, Section 2 (1-10-1962). 

(l) "lease” means a lease. of immovable property, and includes also - 

(i) a patta; 

(ii) a kabuliyat or other undertaking i n writing not being a counter- 

part of a lease to cultivate, occupy, or pay or deliver rent for im- 
movable property; * 

(iii) any instrument by which toffs of any description are let* 

(iv) any writing on an application for a lease intended to sienifv fW 

the application is granted; ^ 

(m) “marketable, security” means a security of such a description a* fr> K~ 
capable of being sold in any stock market in India; 

(n) "mortgage deed” includes every instrument whereby, for the purpose of 

securing money advanced, or to be advanced, by way of ! . / 
existing or future debt, or the performance of an engagement, one per- 
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son transfers, or creates, to or in favour of another, a right over or in 
respect of specified property; . ' < 

(0) “paper” includes vellum, parchment or any other material on which an 
instrument . may be written; 

(p) “power- of -at tome y” includes any instrument (not chargeable with a fee 
under the law relating to court-fees for the time being in force) em- 
powering a specified person to act for and in the name of the person 
executing it; 

(q) “settlement” means any non-testamentary disposition in writing, of move- 
able or immoveable property made — 

(i) in consideration of marriage, 

(ii) for the purpose of distributing property of the settlor among his 
family or those for whom he desires to provide or for the pur- 
pose of providing for some person dependent on him; or 

(iii) for any religious or charitable purpose; • :S|j| 

and includes an agreement in writing to make such a disposition, and 
where any such disposition has not been made in writing, any instru- 
ment recording whether by way of declaration of trust or otherwise, 
the terms of any such disposition. 

(2) The Mysore General Clauses Act, 1899, shall apply for the interpretation 
of this Act, as it applies for the interpretation of a Mysore Act. 

chapter n 'jtfm 

STAMP DUTIES 

A. — Of the Liability of Instruments to Duty, 

3. Instruments chargeable with duty. — Subject to the provisions of this Act 
and the exemptions contained in the Schedule, the following instruments shall be 
chargeab e with duty of the amount indicated in that schedule as the proper duty 
therefor, respectively, • that is to say, — 

fa) every instrument mentioned in that schedule which, not having been 
previously executed by any person, is executed in the territories of the 
State of Mysore on or after the commencement of this Act; and 
(b) every instrument mentioned in that schedule which, not having been 
previously executed by any person, is executed out of 
the State of Mysore on or after that day, relates 

to any property situate, or to any matter or thing done or to 
be done, in the territories of the State of Mysore and is received in the 
territories of the State of Mysore: 

Provided that no duty shall be chargeable in respect of — 

(1) any instrument executed by, or on behalf of, or in favour of, the * [State 
Government] in cases where, but for this exemption, the * [State Gov- 
ernment] would be liable to pay the duty chargeable in respect of such 

instrument; 

(2) any instrument for sale, transfer or other disposition, either absolutely 

or by way of mortgage or otherwise, of any ship or vessel, or any part, 
interest, share or property of or in any ship or vessel registered under 
the Merchant Shipping Act, 1958. 

■[°] Substituted for “Government” by Mys. Act 17 of 1966, Section 2 (15-11-1966). 

[f] Substituted by Mys. Act 29 of 1962, Section 4 (1-10-1962). 


*[3-A. Instruments liable to duty in multiples of five naye paise. — Notwith- 
standing any i 1 ling contained in section 3 and the Schedule or any rule or order 
published under section 9, the proper duty payable on any instrument shall be 
computed and determined in multiples of five naye paise: 

Provided that, where a scale has been specified for determining the proper duty, 
the total amount of duty payable on any instrument shall be calculated in accord- 
ance with such scale, and where the total amount so calculated includes in addi- 
tion to any multiple of five naye paise a fraction of five naye paise, such fraction 
be deemed to be five naye paise, and the total amount of duty payable on 
ne; t shall be determined accordingly.] 

by Mys. Act 29 of 1962, Section 5 (1-10-1962). 
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°[3-B. Instruments chargeable with additional duty. — (1) Every instrument 
chargeable with duty under section 3 read with the articles o! the Schedule shall, 
in addition to such duty, be chargeable with a duty of ten paise, 

(2) The additional duty with which any instrument is chargeable under sub- 
section (1) shall be paid and such payment shall be indicated on such instruments 
by means of adhesive stamps bearing such inscription as the State Government 
may, by order published in the Official Gazette, specify, whether with or without 
any other design, picture or inscription. 

(2) Except as otherwise provided in sub-section (2), the provisions o> this Act 
shall, so far as may be, apply in relation to the additional duty chargeable under 
sub-section (1) as they apply in relation to the duty chargeable under section 3.J 

{*] Inserted by Mys. Act 4 of 1973, Section 2 (19-3-1973). 

Note. — This was President Act 17 of 1971. 

m. 

4. Several instruments used in single transaction o? sale, mortgage or settle- 
ment. — <1) Where, in the case of any sale, mortgage or settlement, several instru- 
ments are employed for completing the transaction, the principal instrument only 
shall be chargeable with the duty prescribed in the Schedule for the conveyance, 
mortgage, or settlement, and each of the other instruments shall be chargeable 
with a duty of three rupees instead of the duty (if any prescribed for it in the 
Schedule. 

(2) The parties may determine for themselves which of the instruments so 
employed shall, for the purpose of sub-section (1), be deemed to be the principal 
instrument: 

Provided that the duty chargeable on the instrument so determined shall be 
the highest duty which would be chargeable in respect of any of the said instru- 
ments employed. 

5. Instruments relating to several distinct matters. — Any instrument com- 
prising or relating to several distinct matters shall be chargeable with the aggre- 
gate amount of the duties with which separate instruments, each comprising or 
relating to one of such matters, would be chargeable under this Act. 

6. Instruments coming within several descriptions in Schedule. — ^Subject to 
the provisions of the last preceding section, an instrument so framed as to come 
within two or more of the descriptions in the Schedule shall, where the duties 
chargeable thereunder are different be chargeable only with the highest of such 
duties: 

Provided that nothing contained in this Act shall render chargeable with duty 
exceeding °[four rupees and fifty naye paise] a counterpart or duplicate of any 
instrument chargeable with duty and in respect of which the proper duty has been 
paid. 

[°] Substituted for “three rupees” by Mys. Act 29 of 1962, Section 6 (1-10-1962). 

7. Payment of higher duty in respect of certain instruments. — - 
(1) Notwithstanding anything contained in section 4 or 6 or in any other enact- 
ments, unless it is proved that the duty chargeable under this Act has beer 
paid — 

(a) on the principal or original instrument, as the case may be, or 

(b) in accordance with the provisions of this section, 

the duty chargeable on an instrument of sale, mortgage or settlement, other than a 
principal instrument or on a counterpart, duplicate or copy of any instrument 
shall, if the principal or original instrument would, when received in the State; 
have been chargeable under this Act with a higher rate of duty, be the duty with 

which the principal or original instrument would have been chargeable under 
section 19. 

(2) Notwithstanding anything contained in any enactment for the time being 
in force* no instrument, counterpart, duplicate or copy chargeable with duty under 

this section shall be received in evidence unless the duty chargeable under this 
section has been paid thereon: 
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Provided that any Court before which any such instrument, duplicate or copy 
is produced may permit the duty chargeable under this section to be paid thereon 
and may then receive it in evidence. 


4 M 

8. Bonds or other securities issued on loans. — (1) Notwithstanding anything 
contained in this Act, any local authority raising a loan under the provisions of 
any law for the time being in force, by the issue o : bonds or other securities, 
shall, in respect of such loan, be chargeable with a duty of one per centum on 
the total amount of the bonds or other securities issued by it, and such bonds or 
other securities need not be stamped and shall not be chargeable with any further 
duty on renewal, consolidation, sub-division or otherwise. 


(2) The provisions of sub-section (1) exempting certain bonds or other secu- 
rities from being stamped and from being chargeable with certain further duty 
shall apply to the bonds or other securities of all outstanding loans of the kind 
mentioned therein, and all such bonds or other securities shall be valid, whether 
the same are stamped or not. . 


(3) In the case of wilful neglect to pay the duty required by this section, the 
local authority shall be liable to forfeit to the Government a sum equal to ten 
per centum upon the amount of duty payable, and a like penalty for every month 
after the first month during which the neglect continues. 



9. Power to reduce, remit or compound duties. — ’(1) The State Government 
may, by rule or order published in the Official Gazette, — 


(a) reduce or remit, whether prospectively or retrospectively, in the whole 

or any part of the State of Mysore, if in the opinion of the State 
Government it is necessary in public interest so to do, the duties with 
which any particular class o instruments or any ob the instruments be- 
longing to such class, or any instruments when executed by or in 
favour of any particular class of persons, or by or in favour of any 
members of -such class, are chargeable; and 

(b) provide for the composition or consolidation of. duties in the case of 

issues by any incorporated company or other body corporate of bonds 
or other marketable securities. 


*[(2) Every rule or order published under clause (a) of sub-section (1) shall be 
laid, as soon as may be, after it is published before each House of the State Legisla- 
ture while it is in session for a total period of thirty days which may be comprised in 
one session or in two successive sessions, and if before the expiry of the session 
in wh ch it is so laid or the session immediately following, both Houses agree 
in making any modification in the rule or order or both the Houses agree that the rule 
or order should not be made, the rule or order shall thereafter have effect only 
in such modified form or be of no effect, as the case may be; so however, that any 
such modification or annulment shall be without prejudice to the validity of any- 
thing previously done under that rule or order.] 

{*] Substituted by Mys. Act 29 of 1962, Section 7 (1-10-1962). 


B. — Of stamps and the mode of using them. 

10. Duties how to be paid* — (I) Except as otherwise expressly provided in 
this Act, all duties with which any instruments are chargeable shall be paid, and 
such payment shall be indicated on such instruments, by means of stamps — * 

(a) according to the provisions herein contained; or 

(b) when no such provision is applicable thereto, as the Government may 
by rule direct. 

(2) The rules made under sub-section (1) may, among other matters, regu- 
late—— 

(a) in the case of each kind of instrument — the description of stamps which 
may be used; 

(b) in the case of instruments stamped with impressed stamps — the number 
of stamps which may be used. 
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11. Use of adhesive stamps. — The iollowing instruments may be stamped 
with adhesive stamps, namely: — 

■ (a) instruments chargeable "[with a duty not exceeding 1 [thirty paise];] * 

| [(b) certificate of enrolment in the Roll of Advocates maintained by the 
State Bar Council;] 

(c) notarial acts; 

(d) instruments mentioned in Article 51 of the Schedule. 

["] Substituted by Mys. Act 29 of 1902, Section 8 (1-10-1962). 

[f ] Substituted for “fifteen paise” by Mys. Act 12 of 1972, Section • 2 (29-12-1972). 

[1] Substituted for former clause (b) by Mys. Act. 29 of 1962, Section 8 (29-12-1962). 

12. Cancellation of adhesive stamps. — (1) (a) Whoever affixes any adhesive 

stamp to any instrument chargeable with duty which has been executed by any 
person shall, when affixing such stamp, cancel the same so that it cannot be used 
again; and I | HHBHMflHHH 

(b) Whoever executes any instrument on any paper bearing an adhesive stamp 
shall, at the time of execution, xinless such stamp has been already cancelled in 
manner aforesaid, cancel the same so that it cannot be used again. 

1(2) Any instrument bearing an adhesive stamp which has not been cancelled 
so that it cannot be used again shall, so far as such stamp is concerned, be 
deemed to be unstamped. 

(3) The person required by sub-section (1) to cancel an adhesive stamp may 

cancel it by writing on or across the stamp his name or initials or the name or 

initials of his firm with the true date of his so writing or in any other effectual 
manner. 

13. Instruments stamped with impressed stamps how to be written. — - 

Every instrument written upon paper stamped with an impressed stamp shall be 
written in such manner that the stamp may appear on the face of the instrument 
and cannot be used for or applied to any other instrument. 

14. Only one instrument to be on same stamp. — No second instrument 

chargeable with duty shall be written upon a piece of stamped paper upon which 
an instrument chargeable with duty has already been written: 

Provided that nothing in this section shall prevent any endorsement which is 
duly stamped or is not chargeable with duty being made upon any instrument for 
the purpose of transferring any right created or evidenced thereby, or of ac- 
knowledging the receipt of any money or goods the payment or delivery of which 
jis secured thereby. 

15. Instruments written contrary to section 13 or 14 deemed unstamped. — 
Every instrument written in contravention of section 13 or section 14 shall be 
deemed to be unstamped. 

16. Denoting duty. — -Where the duty with which an instrument is charge- 
able, or its exemption from duty, depends in any manner upon the duty actually 
paid in respect of another instrument, the payment of such last mentioned duty 
shall, if application is made in writing to the Deputy Commissioner for that pur- 
pose, and on production of both the instruments, be denoted upon such first men- 
tioned instrument, by endorsement under the hand of the Deputy Commissioner or 
in such other manner, if any, as the State Government may by rules prescribe. 

JP *■ * 

C. — Of the time of Stamping Instruments. 

17. Instruments executed in the State of Mysore. — -All instruments charge- 
able with duty and executed by any person in the State of Mysore shall be stamp- 
ed before or at the time of execution. 

18. Instruments executed out of India. — (1) Every instrument chargeable 
with duty executed only out of India may be stamped within three months after it 
has been first received in the State of Mysore. 

[Vot 19.1 3 A. M. 31 
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(2) Where any such instrument cannot, with reference to the description of 
stamp, prescribed therefor, be duly stamped by a private person, it may be taken 
within the said period of three months to the °| Deputy Commissioner] who shall 
stamp the same, in such manner as the Government may by rule prescribe, with a 
stamp of such value as the person so taking such instrument may require and pay 
for. ‘ . . 

[°] Substituted for ‘Collector 1 by Mys. Act 29 of 1963, S. 3. 

19. Payment of duty on certain instruments liable to increased duty in the 
State cf Mysore. — «Wh er e any instrument of the nature described in any article 
in the Schedule and relating to any property situate or to any matter or thing 
done or to be done in the State of Mysore is executed out of the said State and 
subsequently received in the said State — 

(a) the amount of duty chargeable on such instrument shall be the amount 

of duty chargeable under the Schedule on a document of the like des- 
cription executed in the State of Mysore less the amount of duty, if 
any, already paid on such instrument in any other State in India, and 

(b) in addition to the stamps, if any, already affixed thereto, such in- 

strument shall be stamped with the stamps necessary for the payment 
of the duty chargeable on it under clause (a) of this section, in the 
manner and at the same time and by the same persons as though such 
instrument were an instrument received in the State of Mysore for the 
first time at the time when it became chargeable with the higher duty, 
and 

(c) the provisions contained in clause (b) of the proviso to sub-section (3) 

of section 32 shall apply to such instrument as if such were an instru- 
ment executed or first executed out of India and first received in the 
State of Mysore when it became chargeable to the higher duty afore- 
said, but the provision contained in clause (a) of the said proviso shall 
not apply thereto. 

D. — Of Valuations for Ehity. 

» ’ /<# j 3'vji* * 9 Jpk G * 

20. Conversion of amount expressed in foreign currencies. — (1) Where an 
instrument is chargeable with ad valorem duty in respect of any money expressed 
in any currency other than that of India, such duty shall he calculated on the 
value of such money in the currency of India according to the current rate of ex- 
change on the day of the date of the instrument. 

(2) The rate of exchange prescribed by the Central Government under sub- 
section (2) of section 20 oi the Indian Stamp Act, 1899 (Central Act II . of 1899), 
shall be deemed to be the current rate of exchange for the conversion of any 
foreign currency for the purposes of calculating the duty under sub-section (1). 

21. Stock and marketable securities how to be valued. — Where an instrument 
is chargeable with ad va orem duty in respect of any stock or of any marketable 
or other security, such duty shall be calculated on the value of such stock or 
security according to the average price or the value thereof on the day of the date 
of the instrument. 

22. Effect of statement of rate of exchange or average price. — Where an in- 
strument contains a statement of current rate of exchange, or average price, as the 
case may require, and is stamped in accordance with such statement, it shall, so 
far as regards the subject-matter of such statement, be presumed, until the con- 
trary is proved, to be duly stamped. 

23. Instruments reserving interest. — Where interest is expressly made pay- 
able by the terms of an instrument, such instrument shall not be chargeable with 
duty higher than that with which it would have been chargeable had no mention 
of interest been made therein. 



24. Certain instruments connected with mortgages of marketable securities to 
be chargeable as agreements. — (I) Where an instrument — 

(a) is given upon the occasion of the deposit of any marketable security by 
way of security for money advanced or to be advanced by way of loan, 
or for an existing or future debt, or 
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(b) makes redeemable or qualifies a duly stamped transfer, intended as a 
security, of any marketable security, 

it shall be chargeable with duty as if it were an agreement or memorandum of 
an agreement chargeable with duty under Art. 5 of the Schedule, 

(-) A release or discharge of any such instrument shall be chargeable with 
the like duty. 

25. How transfer in consideration of debt, or subject to future payment, etc., 
to be charged. — Where any property is transferred to any person in consideration, 
wholly or in part, of any debt due to him, or subject either certainly or contin- 
gently to die payment or transfer of any money or stock, whether being or consti- 
tuting a charge or incumbrance upon the property or not, such debt, money, or 
stock is to be deemed the whole or part, as the case tnay be, of the consideration 
in respect whereof the transfer is chargeable with ad valorem duty: 

Provided that nothing in this section shall apply to any such certificate of sale 

as is mentioned in Art. 15 of the Schedule. 

* * 

Explanation. — In the case of a sale of property subject to a mortgage or other 
incumbrance, any unpaid mortgage money or money charged, together with the 
interest (if any) due on the same, shall be deemed to be part of the consideration 
for the sale: £ fj H I 1 

Provided that, where property subject to a mortgage is transferred to the 
mortgagee, he shall be entitled to deduct from the duty payable on the transfer 
the amount of any duty already paid in respect of the mortgage. 

Illustrations. 

(1) A owes B Rs. 1,000, A sells a property to B the consideration being Rs. 500 

and the release of the previous debt of Rs. 1,000. Stamp duty is payable on 
Rs. 1,500. 

(2) A sells a property to B for Rs. 500 which is subject to a mortgage to C for 

Rs. 1,000 and unpaid interest Rs. 200. Stamp duty is payable on Rs. 1,700. 

(3 A mortgages a house of the value of Rs. 10,000 to B for Rs. 5,000. B after- 
wards buys the house from A. Stamp duty is payable on Rs. 10,000 less the 
amount of stamp duty already paid for the mortgage, 

26. Valuation in case of annuity, etc. — Where an instrument is executed to 
seci i re the payment of annuity or other sum payable periodically, or where the 
consideration for a conveyance is an annuity or other sum payable periodically, 
the amount secured by such instrument or the consideration for such conveyance, 
as the case may be, shall, for the purposes of this Act, be deemed to be,— 

(a) where the sum is payable for a definite period so that the total amount 

to be paid can be previously ascertained — such total amount; 

(b) where the sum payable in perpetuity or for an indefinite time not ter- 
minable with any life in being at the date of such instrument or con- 
veyance — the total amount which, according to the terms of such in- 
strument or conveyance, will or may be payable during the period of 
twenty years calculated from the date on which the first payment be- 
comes due; and 

(c) where the sum is payable for an indefinite time terminable with any life 

in being at the date of such instrument or conveyance — the maximum 
amount which will or may be payable as aforesaid during the period 
of twelve years calculated from the date on which the first payment 
becomes due. 

27. Stamp where value of subject-matter Is indeterminate.— Where the amount 
or value of the subject-matter of any instrument chargeable with ad valorem duty 
cannot be or could not have been ascertained at the date of its execution or first 
execution, nothing shall be claimable under such instrument more than the highest 
amount or value for which if stated in an instrument of the same description the 
stamp actually used would, at the date of such execution, have been Sufficient- 

Provided that, in the case of the lease of mine in which royalty or a share 
of the produce is received as the rent, or the part of the rent, it shall be suffi- 
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cient to laave estimated such royalty or the value of such share, for the purpose of 
stamp duty, — 

(a) when the lease has been granted by or on behalf of the Government, at 

such amount or value as the Deputy Commissioner may, having regard 
to all the circumstances of the case, have estimated as likely to be 
payable by way of royalty or share to the Government under the lease, 
■ or 

(b) when the lease has been granted by any other person, at twenty thou- 
sand rupees a year; 

and the whole amount of such royalty or shares, whatever it may be, shall be 
claimable under such lease; • 

Provided also that, where proceedings have been taken in respect of any in- 
strument under section 31 or 39 the amount certified by the Deputy Commis- 
sioner shall be deemed to be the stamp actually used at the date of execution. 


28. Facts affecting duty to be set forth in instrument. — -*[(1)] The considera- 
tion (if any) and all other facts and circumstances affecting the cliargeabifity of any 
instrument with duty, or the amount of the duty with which it is chargeable, shall 
be fully and truly set forth therein. 

*[(2) In he case of instruments relating to immovable property, chargeable 
with an ad valorem duty on the value of the property, and not on the value set 
forth, the instrument shall fully and truly set forth the annual land revenue in 
the case of revenue-paying land, the annual rental or gross assets, if any, 'in (he 
case of other immovable property, the local rates, muni cipal or other taxes, if any, 
to which such property may be subject, and any other particulars which may be 
prescribed by rules made under this Act.] 

[°] Original section 28 renumbered -as sub-section (1) thereof and sub-section (2) in- 
serted thereafter by Mys. Act 17 of 1968, Section 3 (15-11-1966). 

29. Direction as to duty in case of certain conveyances. — -(1) Where any pro- 

perty has been contracted to be sold for one consideration for the whole, and is 
conveyed to the purchaser in separate parts by different instruments, the considera- 
tion shall be apportioned in such manner as the parties think fit, provided that a 
distinct consideration for each separate part is set forth in the conveyance relating 
thereto, and such conveyance shall be chargeable with ad valorem duty in respect 
of such distinct consideration. ' 

(2) Where property contracted to be purchased for one consideration for the 

whole, by two or more persons jointly, or by any person for himself and others, 
or wholly for others, is conveyed in parts by separate instruments to the persons 
by or for whom the same- was purchased, for distinct parts of the consideration, 
the conveyance of each separate part shall be chargeable with ad valorem duty 
in respect of the distinct part of the consideration therein specified, 

(3) Where a person, having contracted for the purchase of any property but 

not having obtained a conveyance thereof contracts to sell the same to any other 
person and the property is in consequence conveyed immediately to the sub- 
pui chaser, the conveyance shall be chargeable with ad valorem duty in respect of 
the consideration for the sale by the original purchaser to the sub-purchaser. 

(4) Where a person, having contracted for the purchase of any property but 

not having obtained a conveyance thereof contracts to sell the whole or any part 
thereof to any other person or persons and the property is in consequence conveyed 
by the original seller to different persons in parts, the conveyance of each part 
sold to a sub-purchaser shall be chargeable with ad valorem duty in respect only 
of iiie consideration paid by such sub-purchaser without regard to the amount or 
value of the original consideration; and the conveyance of the residue (if any) of 
such property to the original purchaser shall be chargeable with ad valorem duty 
in respect only of the excess of the original consideration over the aggregate of 
the considerations paid by the sub-purchasers. v 


Provided that the duty on such last mentioned conveyance shall in no case 
be -ess than °[two rupees and twenty-five naye paise.] 

(5) Where a sub-purchaser takes an actual conveyance of the interests of the 
person immediately selling to him, which is chargeable with ad valorem duty in 
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respect of the consideration paid by him and is duly stamped accordingly, any 
conveyance to be afterwards made to him of the same proper i v by tho original 
seller shall be chargeable with a duty equal to that which would be chargeal le 
on a conveyance for the consideration obtained by such original seller, or where 
such duty would exceed t[ten rupees,] with a duty of f[ten rupees.] 

[**] Substituted for “one rupee” by Mys. Act 29 of 1962, Section 9 (1-10-1962). 

[f] Substituted for “five rupees” ibid. 

* E. — Duty by whom payable. 

30. Duties by whom payable. — In the absence of an agreement to the con- 
trary, the expense of providing the proper stamp shall be borne, — 

a) in the case of any instrument described in any of the following Arti- 
cles of the Schedule, namely: — 

No. 2 (Administration Bond), 

No, 6 (Agreement relating to deposit of title deeds, pawn or pledge). 

No. 12 (Bond), ' ' IB 1 flil BflHl 

No. 13 (Bottomry Bond), 

No. 23 (Customs Bond), 

No. 27 (Further Charge), 

No. 29 (Indemnity Bond), ^v^B K|^| 

No. 34 ' (Mortgage Deed), 

No. 45 (Release), • 

No. 46 (Respondentia Bond), 

No. 47 (Security Bond or Mortgage Deed), 

No. 48 (Settlement), 

No. 52 (a) (Transfer of Debentures, being marketable securities, whe- 
ther the debenture is liable to duty or not). 

No. 52 (b) (Transfer of any interest secured by a bond, mortgage 
deed or policy of insurance), — 
by the person drawing, making or executing such instrument; 

(b) in the case of a conveyance (including a reconveyance of mortgaged 

property) by the grantee; in the case of a lease or agreement to lease 
— by the lessee or intended lessee; 

(c) in the case of a counterpart of lease — by the lessor; 

(d) in the case of an instrument of exchange* — by the parties in equal shares; 

*) (dd) in the case of a certificate of enrolment in the Roll of Advocates 
maintained by the State Bar Council — by the Advocate enrolled.] 

-(e) in the case of a certificate of sale — by the purchaser of the property to 
which such certificate relates; and 

(f) in the case of an instrument of partition — by the parties thereto in pro- 
portion to their respective shares in the whole property partitioned, or, 
when the partition is made in execution of an order passed by a Re- 
venue authority or Civil Court or arbitrator, in such proportion as such 
authority. Court or arbitrator directs. 

[•] Inserted by Mys, Act 29 of 1962, Section 10 (1-10-1962): Numbers of articles in 
clause (a)! were also substituted by this Act. 


in 


ADJUDICATION AS TO STAMPS 

31. Adjudication as to proper stamp. — (1) When any instrument, whether 
executed or not and whether previously stamped or not, is brought to the Deputy 
Commissioner, and the person bringing it applies to have the opinion of that 
officer as to the duty (if any) with which it is chargeable, and pays a fee of such 
amount (not exceeding * [seven rupees and fifty naye paise] and not lers than 
•[seventy-five naye paise]), as the Deputy Commissioner may in each case direct, 
the Deputy Commissioner shall determine the duty (if any) with which* in his judg- 
ment the instrument is chargeable. 
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(2) For this purpose the Deputy Commissioner may require to be furnished 
with an abstract of the instrument, and also with such affidavit or other evidence 
as he may deem necessary to prove that all the facts and circumstances affecting 
the chargeability of the instrument with duty, or the amount of the duty with 
which it is chargeable, are fully and truly set forth therein, and may refuse to 
proceed upon any such application, until such abstract and evidence have been 
furnished accordingly: 

Provided that — 

m 

(a) no evidence furnished in pursuance of this section shall be used against 

any person in any civil proceeding except in any enquiry >as to the 
duty with which the instrument to which it relates is chargeable; and 

(b) every person by whom any such evidence is furnished, shall, on pay- 

ment of the full duty with which the instrument to which it relates, is 
chargeable, be relieved from any penalty which he may have incurred 
under this Act by reason of the omission to state truly in such instru- 
ment any of the facts or circumstances aforesaid. 

[°] Substituted for “five rupees” and “fifty naye paise”, respectively, by Mys. Act 29 
of 1962, Section 11 (1-1G-1S62). 


32. Certificate by Collector. — (1) When an instrument brought to the Collec- 
tor under section 31 is, in his opinion, one of a description chargeable with duty, 

and vi&Jj j BBj 

a) the Deputy Commissioner determines that it is- already fully stamped, 
or 

(b) the duty determined by the Deputy Commissioner under section 31, or 
such sum as, with the duty already paid in respect of the instru- 
ment, is equal to the duty so determined, has been paid, 
the Deputy Commissioner shall certify by endorsement on such instrument that the 
full duty (stating the amount) with which it is chargeable has been paid, 

SMgr 2) When such inCrument is, in his opinion, not chargeable with duty, the 
Deputy Commissioner shall certify in manner aforesaid that such instrument is not 
so chargeable. 


(o) “[Subject to any orders made under Chapter VI, any instrument upon 
which] an endorsement has been made under this section shall be deemed to be 
duly stamped or not chargeable with duty, as the case may be; 
and, if chargeable with duty, shall be receivable in evidence or other- 
wise, and may be acted upon and registered, as if it had been originally duly 
stamped: , • 

Provided that nothing in this section shall authorise the Deputy Commissioner 
to endorse — 

(a) any instrument executed or first executed in India and brought to him 

after the expiration of one month from the date of its execution, or 
first execution, as the case may be; 

(b) any instrument executed or first executed out of India and brought to 

him after the expiration of three months after it has been first received 
in the State of Mysore; or 

(c) any instrument chargeable t[with a duty not exceeding fifteen naye paise] 

or a mortgage of crop [Article [35 t (a) of the Schedule] chargeable 
under clause clause (a) or (b) of section 3 with a duty of twenty-five 
naye paise, when brought to him after the execution (hereof, on paper 
not duly stamped. 

[ 0 ] Substituted for "Any instrument upon which” by Mys. Act 29 of 1962, Section 12 

(1-10-1962). 

[f] Substituted for former words and figures, ibid, - ’ ' 

CHAPTER IV 

INSTRUMENT NOT DULY STAMPED 

33. Examination and impounding of instruments* — fl). Every person having 
by law or consent of parties authority to receive evidence, and every person in 
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charge of a public office, except an officer of police, before whom any instrument, 
chargeable in his opinion, with duty, is produced or comes in the performance 
of his functions, shall, if it appears to him that such instrument is not duly stamp- 
ed, impound the same. 

(2) For that purpose every such person shall examine every instrument so 
chargeable and so produced or coming before him, in order to ascertain whether 
it is stamped with a stamp of the value and description required by the law in 
force in the State of Mysore when such instrument was executed or first exe- 
cuted: 

1 . ft ’! * 

Provided that — I | If 9 1_ I H H .■ 

(a) nothing herein contained shall be deemed to require any Magistrate or 

Judge of a Criminal Court to examine or impound, if he does not think 
fit so to do, any instrument coming before him in the course of any 
proceeding other than a proceeding under Chapter XII or Chapter 
XXXVI of the Code of Criminal Procedure, 1898; 

(b) in the case of a Judge of the High Court, the duty of examining and 

impounding any instrument under this section may be delegated to 
such officer as the Court appoints in this behalf. 

(3) For the purposes of this section, in cases of doubt, the Government may 
determine — 

(a) what offices shall be deemed to be public offices; and 

(b) who shall be deemed to be persons in charge of public offices. 

34. Instruments not duly stamped inadmissible . in evidence, etc. — 
No instrument chargeable with duty shall be admitted in evidence for any purpose 
by any person having by law or consent of parties authority to receive evidence, 
or shall be acted upon, registered or authenticated by any such person or by any 
public officer, unless such instrument is duly stamped: 

Provided that — 

(a) any such instrument not being an instrument chargeable *fwith a duty 

not exceeding fifteen naye paise] only, or a mortgage of crop [Arti- 
cle 35 °(a) of the Schedule] chargeable under clauses (a) and (b) of 
section 3 with a duty of twenty-five naye paise shall, subject to all just 
exceptions, be admitted in evidence on payment of the duty with 
which the same is chargeable, or in the case of an instrument insuffi- 
ciently stamped, ‘ of the amount required to make up such duty, 
together with a penalty of five rupees, or, when ten times the amount 
of the proper duty or deficient portion thereof exceeds five rupees, of 
a sum equal to ten times such duty or portion; 

(b) where a contract or agreement of any kind is effected by correspond- 

ence consisting of two or more letters and any one of the letters bears 
the proper stamp, the contract or agreement shall be deemed to be 
duly stamped; 

(c) nothing herein contained shall prevent the admission of any instrument 

in evidence in any proceeding in a Criminal Court, other than a pro- 
ceeding under Chapter XII or Chapter XXXVI of the Code of Criminal 
Procedure, 1898; 

% 

(d) nothing herein contained shall prevent the admission of any instrument 

in any Court when such instrument has been executed by or on behalf 
of the Government, or where it bears the certificate of the Deputy 
Commissioner as provided by section 32 or any other provision of this 
Act, t[and such certificate has not been revised in exercise of the 
powers conferred by the provisions of Chapter VI.] 

Substituted for “with the duty of ten naye paise or five naye paise” and “34", respec- 
tively, by Mys. Act 29 of 1962, Section 13 (1-10-1962). 

[tl Inserted, ibid. 

35. Admission of instrument where not to be questioned- — 'Where an instru- 
ment has been admitted in evidence such admission shall not, except as provided 
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in section 58, be called in question at any stage of the same suit or proceeding 
on the ground that the instrument has not been duly stamped. 

36. Admission of unp^opeiiy stamped instruments, — Tie State Government 
may make rules providing that, where an instrument bears a stamp of sufficient 
amount but of improper description, it may, on payment of the duty with which 
the same is chargeable, be certified to be duly stamped, and any instrument so 

certified shall then be deemed to have been duly stamped as from the date of its 
execution. 

37. Instruments impounded how d^alt with, — (1.) When the person impound- 

ing an instrument under section 33 has by law or consent of parties authority to 
receive evidence and admits such instrument in evidence upon pay- 
ment of a penalty as provided by section 34 or of duty 

as provided by section 36, he shall send to the Deputy Commissioner an authenti- 
cated copy of such instrument together with a certificate in writing, stating the 
amount of duty and penalty levied in respect thereof, and shall send such amount 
to the Deputy Commissioner or to such person as he may appoint in this behalf. 

(2) In every other case, the person so impounding an instrument shall send 
it in original to the Deputy Commissioner, 

38^ Deputy Commissioner’s power to refund penalty paid under sub-s, (l)ofsec- 
ticn 37. — (1) When a copy o an instrument is sent to the Deputy Commissioner 
under sub-section (1) of section 37, he may, if he thinks fit, refund any portion 

of the penalty in excess of five rupees which has been paid in respect of such, 
instrument. 

(2) When such instrument has been impounded only because it has been 
written in contravention of Section 13 or Section 14, the Deputy Commissioner 
may refund the whole penalty so paid. 

ft 

39. Collector s power to stamp instruments impounded. — (1) When the De- 
puty Commissioner impounds any instrument under Section 33, or receives any ins- 
trument sent to him under sub-section (2) of Section 37, not being an instrument 
chai geable [with a duty not exceeding fifteen naye paise] only or a mortgage of 
ci op [Article °[35] (a) o:i the Schedule] chargeable under clause (a) or (b of Sec- 
tion 3 with a duty of twenty five naye paise he shall adopt the following proce- 
dure: 

(a) if he is of opinion that such instrument is duly stamped, or is not 

chargeable with duty, he shall certify by endorsement thereon that it 
is duly stamped, or that it is not so chargeable, as the case may be; 

(b) if he is of opinion that such instrument is chargeable with duty and is 

not duly stamped he shall require the payment of the proper duty or 
the amount required to make up the same, together with a penalty of 
five rupees; or if he thinks fit, (an amount not exceeding ten times the ' 
amount of the proper duty or of the deficient portion thereof, whether 
such amount exceeds or falls short of five rupees: 

Provided that, when such instrument has been impounded only because it has 
been written in contravention of Section 13 or Section 14, the Deputy Commis- 
sioner may, il he t hin ks fit, remit the whole penalty prescribed by this section. 

(-) f [Subject to any orders made under Chapter VI, every certificate] under 
clause (a) oi sub-section (1) shall, for the purposes of this Act, be conclusive evi- 
dence of the matters stated therein. 

(3) Where an instrument has been sent to the Deputy Commissioner under 
snh-section (2) of section 37, the Deputy Commissioner shall, when he has dealt 
with it as provided by this section return it to the impounding officer. 

[°] Substituted for “with the duty of ten naye paise or five naye paise” and “34”, 
respectively, by Mys. Act 29 of 1962, Section 14 (1-10-1962). 

[t] Substituted for “Every certificate”, ibid. 

40. Instruments unduly stamped by accident. — If any instrument chargeable 
with duty and not duly stamped, not being an instrument chargeable *[witk a 
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duty not exceeding fifteen naye paise] or a mortgage of crop [Article °[35] (a) of 
the Schedule] chargeable under clause (a) or (b) of section 3 with a duty of 
twenty-five naye paise is produced by any person of his own motion before the 
Deputy Commissioner within one year from the date of its execution or first exe- 
cution and such person brings to the notice of' the Deputy Commissioner the i : act 
that such instrument is not duly stamped and offers- to pay to the Deputy Com- 
missioner the amount of the proper duty, or the amount required to make up the 
same, and the Deputy Commissioner is satisfied that the omission to duly stamp 
such instrument has been occasioned by accident, mistake or urgent necessity, he 
may, instead of proceeding under sections 33 and 39, receive such amount and 
proceed as next hereinafter prescribed. 

[°] Substituted for “with a duty of ten naye paise or five naye paise 1 ’ and “34 ”, res- 
pectively, by Mys. Act 29 of 1962, Section 15 (1-10-1962). 

41. Endorsement of instruments on which duty has been paid under section 34, 
39 or 40. — (1) When the duty and penalty (if any) leviable in respect of any in- 
strument have been paid under section 34, section 39 or section 40, the person 
admitting such instrument in evidence or the Deputy Commissioner, as the case 
may be, shall certify by endorsement thereon that the proper duty or, as the case 
may be, the proper duty and penalty (stating the amount of each) have been 
levied in respect thereof and the name and residence of the person paying them. 

(2) Every instrument so endorsed shall thereupon be admissible in evidence, 
and may be registered and acted upon and authenticated as if it had been duly 
stamped, and shall be delivered on his application in this behalf to the person 
from whose possession it came into the hands of the officer impounding it, or as 
such person may direct: 

Provided that — • 

(a) no instrument which has been admitted in evidence upon payment of 

duty and a penalty under section 34, shall be so delivered before the 
expiration of one month from the date of such impounding, or if the 
Deputy Commissioner has certified that its further detention is neces- 
sary and has not cancelled such certificate; 

(b) nothing in this section shall affect Order XIII, Rule 9 of the First Sche- 

dule to the Code of Civil Procedure, 1908. 

42. Prosecution for offence against stamp law. — The taking of proceedings or 
the payment of a penalty under this Chapter in respect of any instrument shall 
not bar the prosecution of any person who appears to have committed an offence 
against the law relating to stamps in respect of such instrument: 

Provided that no such prosecution shall be instituted in the case of any instru- 
ment in respect of which such a penalty has beep paid, unless it appears to the 
Collector that the offence was committed with an intention of evading 

payment of the proper duty. ■ 

✓ » 

43. Persons paying duty or penalty may recover same in certain cases. 

(1) When any duty or penalty has been paid under section 34, section 36, sec- 
tion 39 or section 40, by any person in respect of an instrument, and by agree- 
ment or under the provisions of section 30 or any other enactment in force at the 
time such instrument was executed, some other person was bound to bear the ex- 
pense of providing the proper stamp for such instrument, the first-mentioned per- 
son shall be entitled to recover from such other person the amount of the duty 
or penalty so paid. 

(2) For the purpose of such recovery any certificate granted in respect of su< ; 
instrument under this Act shall be conclusive evidence of the matters therein 
certified. 

(3) Such amount may, if the Court thinks fit, be included in any order as to 
costs in any suit or proceeding to which such persons are parties and in which 
such instrument has been tendered in evidence. If the Court does not include 
the amount in such order no further proceedings for the recovery of the amount 
shall be maintainable. 

44. Power to Revenue Authority to refund penalty or excess duty in certain 
cases. — (I) Where auy penalty is paid under section 34 or section 39 t the Chief 
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Controlling Revenue Authority may, upon application in writing made within one 
year from the date of the payment, refund such penalty wholly or in part. 

(2) Where, in the opinion o the Chief Controlling Revenue Authority,^ stamp 
duty in excess of that which is legally chargeable has been charged and paid 
under section 34 or section 39, such authority may, upon application in writing 
made within three months of the order charging the same, refund the excess. 

* [Provided that with the sanction of the State Government the Chief Con- 
trolling Revenue Authority may make the refund after the period specified ia 
sub-section (1) or (2).] 

•[*] Inserted by Mys. Act 29 of 1962, Section 16 (1-10-1962). 

a 

45. Non-liability for loss of instruments sent under section 37. — (1) If any in* 
strument sent to the Collector under sub-section (2) of section 37 is lost, 
destroyed or damaged during transmission, the person sending the same shall not 
be liable for such loss, destruction or damage. 

(2) When any instrument is about to be sent, the person from whose posses- 
sion it came into the hands of the person impounding the same, may require a 
copy thereof to be made at the expense of " such first-mentioned person and 
authenticated by the person impounding such instrument, 

i 

46. Recovery of duties and penalties* — 'All duties, penalties and other sums 

required to be paid under this Chapter may be recovered by the Deputy Commis- 
sioner by distress and sale of the moveable property of the person from whom 
the same are due, or by any other process for the time being in force for the 
recovery of arrears of land revenue. • y ' 

CHAPTER V 

ALLOWANCES FOR STAMPS IN CERTAIN CASES 

47. Allowance for spoiled stamps. — Subject to such rules as may be made by 
the State Government as to evidence to be required, or the enquiry to be made, 
the Deputy Commissioner may, on application made within the period prescribed 
in section 48, and if he is satisfied as to the facts, make allowance for impressed 
stamps spoiled in the cases hereinafter mentioned, namely: — 

(a) the stamp on any paper inadvertently and undesignedly spoiled, oblite- 

rated or by error in writing or any other means rendered unfit for the 

purpose intended before any instrument written thereon is executed by , 

any person; 

(b) the stamp on any document which is written out wholly or in part, but 

which is not signed or executed by any party thereto; 

(c) the stamp used for an instrument executed by any party thereto which — - 

(1) has been afterwards found to be absolutely void in law from the 

beginning; 

(2) has been afterwards found unfit, by reason of any error or mis- 

take therein, for the purpose originally intended; 

(3) by reason of the death of any person by whom it is necessary that 

it should be executed, without having executed the same, or of 
the refusal of any such person to execute the same, cannot be 
completed so as to effect the intended transaction in the form 
proposed; 

(4) for want of the execution thereof by some material party, and his 
inability or refusal to sign the same, is in fact incomplete and insuffi- 
cient for the purpose for which it was intended; 

(5) by reason of the refusal of any person to act under the same, or 
to advance any money intended to be thereby secured, or by the 
refusal or non-acceptance of any office thereby granted, totally 
fails of the intended purpose; 

(6) becomes useless in consequence of the transaction intended to be 
thereby effected, being effected by some other instrument between 
the same parties and bearing a stamp of not less value; 
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(0 * s deficient in value and the transaction intended to be thereby 
effected lias been effected by some other instrument between the 
same parties and bearing a stamp of not less value; 

n advertently and undesignedly spoiled, and in lieu whereo! an- 
other instrument made between the same parties and for the same 
purpose is executed and duly stamped: 

Provided that, in the case of an executed instrument, no legal proceeding has 

commenced in which the instrument could or would have been given or 
offered in evidence and that the instrument is given up to be cancelled. 

Explanation. — The certificate of the Deputy Commissioner under section 32, 
that the full duty with which an instrument is chargeable has been paid, is an im- 
pressed stamp within the meaning of this section. 

48. Application for relief under section 47 when to be made. — The applica- 
tion for relief under section 47 shall be made within the Allowing periods, that 
is to say, — 

) in the cases mentioned in clause (c) (5), within two months of the date 
of the instrument; ■ 

(2) in the case of a stamped paper on which no instrument has been exe- 

cuted by any of the parties thereto, within six months after the stamp 
has been spoiled; 

(3) in the case of a stamped paper on which an instrument has been exe- 

cuted by any of the parties thereto, within six months after the date 
of the instrument or, if it is not dated, within, six months after execu- 
tion thereof by the person by whom it was first or alone executed: 

Provided that — 

(a) when the spoiled instrument has been for sufficient reasons sent out of 

the State of Mysore, the application may be made within six months 
after it has been received back in the State of Mysore; 

(b) when, from unavoidable circumstances any instrument for which another 

instrument has been substituted, cannot be given up tc be cancelled 
within the aforesaid period, the application may be made within six 
months after the date of execution of the substituted instrument. 

49. Allowance in case of printed forms no longer required by Corporations. 

The Chief Controlling Revenue Authority may, without limit of time, make allow- 
ance for stamped papers used for printed forms of instruments by any banker or 
by any incorporated company or other body corporate, if for any sufficient reason 
such forms have ceased to be required by the said banker, company or body cor- 
porate; provided that such authority is satisfied that the duty in respect of such 
stamped papers has been duly paid. 

50. Allowance for misused stamps. — 

(a) When any person has inadvertently used for an instrument chargeable 

with duty, a stamp of a description other than that prescribed for such 
instrument by the rules made under this Act, or a stamp of greater 
value than was necessary or has inadvertently used any stamp for an 
instrument not chargeable with any duty; or 

(b) when any stamp used for an instrument has been inadvertently rendered 

useless under section 15, owing to such instrument having been written 
in contravention of the provisions of section 13, 

the Deputy Commissioner may, on application made within six months after the 
date of the instrument, or, if it is not dated, within six months after the execu 
tion thereof by the person by whom it was first or alone executed, and upon the 
instrument, if chargeable with duty, being restamped with the proper duty cancel 
and allow as spoiled the stamp so misused or rendered useless. ~ y> 

51. Allowance for spoiled or misused stamps how to be d 

"[Deputy Commissioner] may give in lieu thereof— stam P s . 

(a) other stamps of the same description and value; or 
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(b) if required and he thinks fit, stamps of any other description to the 
same amount in value; or 


(c) at his discretion the same value in money deducting ten naye paise for 
each rupee or fraction of a rupee. 

[°] Substituted for “Collector” by Mys. Act 29 of 1962, Section 3 (1-10-1962). 


52, Allowance fcr stamps not required for use. — When any person is possess- 
ed of a stamp or stamps which have not been spoiled or rendered unfit or use- 
less for the puipose intended, but for which he has no immediate use, the ° [De- 
puty Commissioner] shall repay to such person the value of such stamp or stamps 
in money, deducting ten naye paise for each rupee or portion of a rupee, upon 
such person delivering up the same to be cancel Jed, and proving to the * [Deputy 
Commissioner’s] satisfaction — 

* 

(a) that such stamp or stamps were purchased by such person with a bona 

fide intention to use them; and 

(b) that he has paid the full price thereof; and 

(e) that they were so purchased within the period of six months next pre- 
ceding the date on which they were so delivered: 

I i tvided that, where the person is a licensed vendor of stamps, the ° [Deputy 
Commissioner] may, if he thinks fit, make the repayment of the s um actually paid 
by the vendor without any such deduction as aforesaid. . . j^fjj 

[°] Substituted for "Collector” by Mys. Act 29 of 1962, Section 3 (1-10-1962). 


10 [52- A. Power of State Government to grant relief. — Notwithstanding any- 
thing in the preceding sections of tills Chapter, the State Government, after con- 
sultation with the Chief Controlling Revenue Authority, if satisfied that it is just 
and equitable to grant relief in any case or class of cases,— 

(i) other than those to which any of the said sections is applicable; or 

(ii) after the period specified in any of the said sections, 

may by older direct the grant of such relief as may be specified in the order and 

the Deputy Commissioner shall dispose of the case or class of cases conformably 
to such order.] 

[°] Inserted by Mys. Act 29 of 1962, Section 17 (1-10-1962). 


CHAPTER VI 

REFERENCE AND REVISION 

53. Control o , and statement of case to. Chief Controlling Revenue Autho- 
rity. — (1) The powers exercisable by a Deputy Commissioner* under f[any pro- 
vision of this Act or any rule or order made thereunder] shall in all cases be sub- 
ject to the control of the Chief Controlling Revenue Authority. 

(2) If any Deputy Commissioner* acting under section 31, section 39 or sec- 
tion 40, feels doubt as to the amount of duty with which any instrument is charge- 
able, he lay draw up a statement of the case and refer it with his own opinion 
thereon, for the decision of the Chief Controlling Revenue Au th ority. 

(3) Such authority shall consider the case and send a copy of its decision to 
the Deputy Commissioner* who shall proceed to assess and charge the duty (if 
any) in conformity with such decision. 

[ 1 Substituted for "Collector” by Mys. Act 29 of 1962, Section 3 (1-10-1962). 

[t] Substituted for “Chapter IV and Chapter V and under clause (a) of the first pro- 
viso to section 27”, ibid. Section 18 (1-10-1962). 

% 

54. Statement of case by Chief Controlling Revenue Authority to High Court.— 
(1 ) The ChieJ Controlling Revenue Authority may state any case referred to it 
under sub-section (2) of section 53 or otherwise coming to its notice, and refer such 
case, with its own opinion thereon to the High Court. 

(2) Every such case shall be decided by not less than three Judges of the 

in ease of difference, the opinion of the majority shall prevail. 

of High Court to call for further particulars as to case stated.— 
H the High Court is not satisfied that the statements contained in the case are 


■tl' gh Court, anc 
55. Power 
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sufficient to enable it to determine tlie questions raised thereby, the Court may 
refer the case back to the Revenue authority by which it was stated, to make such 
additions thereto or alterations therein as the Court may direct in that beha]!. 

56. Procedure in disposing of case stated. — (1) The High Court, upon 1 tie 
hearing of any such case, shall decide the questions raised thereby, and shall deli- 
ver its judgment thereon containing the grounds on which such decision is 
founded. 

(2) The Court shall send to the Revenue authority by which the case was 
stated, a copy of such judgment under the seal of the Court and tire signature 
of the Registrar; and the Revenue authority shall, on receiving such copy, dispose 
of the case conformably to such judgment. 

57. Statement of case by other Courts to High Court. — (1) If any Court 

other than the High Court feels doubt as to the amount of duty to be paid in res- 

pect of any instrument under proviso (a) to section 34, the Judge may draw up 
a statement of the case and refer it, with his own opinion thereon, for the deci- 
sion of. the High Court. H 9| 

(2) Such Court shall deal with the case as if it had been referred under sec- 
tion 54, and send a copy of its judgment under the seal of the Court and the 

signature of Registrar to the Chief Controlling Revenue authority and another like 
copy to the Judge making the reference, who shall, on receiving such copy, dis- 
pose of the case conformably to such judgment. . 

(3 References made under sub-section (I), when made by a Court subordinate 
to a District Court, shall be made through the District Court, and, when made by 
any subordinate Revenue Court, shall be made through the Court immediately 
superior. 

58. Revision of certain decisions of Courts regarding the sufficiency of stamps.—* 
(I) When any Court in the exercise of its Civil or Revenue jurisdiction or any 
Criminal Court in any proceeding under Chapter XII or Chapter XXXVI of the 
Code of Criminal Procedure, 1898, makes any order admitting any instrument in 
evidence as duly stamped or as not requiring a stamp, or upon payment of duty 
and a penalty under Section 34, the Court to which appeals lie from, or referen- 
ces are made by such first mentioned Court may, of its own motion or on the ap- 
plication of the ^Deputy Commissioner take such order into consideration. 

(2) If such Court, after such consideration, is of the opinion that such instru- 
ment should not have been admitted in evidence without the payment of duty and 
penalty under section 34, or without the payment of a higher duty and 
penalty than those paid, it may record a declaration to that effect, and determine 
the amount of duty with which such instrument is chargeable, and may require any 
person in whose possession or power such instrument then is, to produce the same, 
and may impound the same when produced. 

(3) When any declaration has been recorded under sub-section (2), the Court 
recording the same shall send a copy thereof to the ° Deputy Commissioner and, 
where the instrument to which it relates has been impounded or is otherwise in 
the possession of such Court, shall also send him such instrument. 

(4) The °Deputy Commissioner may thereupon, notwithstanding anything con- 
fined in the order admitting such instrument in evidence, or in any certificate 
granted under Section 41, or in Section 42, prosecute any person for any offence 
against the stamp-law which the Deputy Commissioner® considers him to have 
committed in respect of such instrument: 

Provided that — 

A m 

(a) no such prosecution shall he instituted where the amount (includes duty 
and penalty) which, according to the determination of such Court, was 
payable in respect of the instrument under Section 34, is paid to the 
Deputy Commissioner® unless he thinks that the offence was com- 
mitted with an intention of evading payment of the proper duty; 

(b) except for the purposes of such prosecution, no declaration made under 
this section shall affect the validity of any order admitting any instru- 
ment in evidence, or of any certificate granted under Section 41. 

[•] Substituted for “Collector" by Mys. Act 29 of 1962, Section 3 (1-10-1962), 
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CHAPTER VH 

CRIMINAL OFFENCES AND PROCEDURE 

59. Penalty for executing, etc., instrument not duly stamped. — - (1) Any per- 
son executing or signing otherwise than as a witness any instrument chargeabe 
with duty, without the same being duly stamped shall for every such oifence be 
punishable with fine which may extend to five hundred rupees: 

Provided that, when any penalty has been paid in respect of any instrument 
under Section 34, ^ Section 39 or Section 58, the amount of such penalty shall be 
allowed in reduction of the fine (if any) subsequently imposed under this section 
in respect of the same instrument upon the person who paid such penalty. 

(2) If a share-warrant is issued without being duly stamped, the company 
issuing the same, and also every person who, at the time when it is issued, is the 
managing director or secretary or other principal officer of the company, shall be 
punishable with fine which may extend to five hundred rupees. 

00. Penalty for failure to cancel adhesive stamp. — - Any person required by 
Section 12 to cancel an acl uesive stamp, and failing to cancel such stamp in man- 
ner prescribed by that section, shall be punishable with fine which may extend to 
one hundred rupees. 

61. Penalty for omission to comply with provisions of Section 28. — Any per- 
son who, with intent to defraud the Government — 

(a) executes any instrument in which all the facts and circumstances re- 
quired by Section 28 to be set forth in such instrument are not fully 
and truly set forth; or ' ••• .-. v 

.(b) being employed or concerned in or about the preparation of any instru- 
ment, neglects o omits fully and truly to set forth therein all such facts 
and circumstances; or • . 

(c) does any other act calculated to deprive the Government of' any duty or 
penalty under this Act; 

.shall be punishable with fine which may extend to five thousand rupees. 

62. Penalty for devices to defraud the revenue. — Any person who with in- 
tent to defraud the Government of duty, practices or is concerned in any act; 
contrivance or device not specially punishable under this Act or any other law 

or the time being in force shall be punishable with fine which may extend to 
one thousand rupees. 

■ 

63. Penalty for breach of rule delating to sale of stamps and for unauthorised 

suit* 1 

(a) any person appointed to sell stamps who disobeys any rule made under 
section 68, and 

.(b) any person not so appointed who seHs or offers for sale any stamp other 

than a [fifteen naye paise, ten naye paise or five naye paise] adhesive 
stamp, 

shall be punishable with imprisonment for a term which may extend to six months^ 
oi with fine which may extend to five hundred rupees, or with both. 

[°] Substituted by Mys. Act 29 of 1962, Section 19 (1-10-1962). 

[63-A. Penalty for contravention of other provisions. — Any person who wil- 
fully acts in contravention of any of the provisions of this Act in respect of which 
no other provision has been made in this Chapter, shall be punishable with im- 
prisonment which may extend to six months, or with fine which may extend to 
five hundred rupees.] 

• [°] Inserted by Mys. Act 17 of 1966, Section 4 (15-11-1966). 

64. Institution and conduct of prosecutions. — -(l) No prosecution in respect 
oF any offence punishable under this Act or any enactment hereby repealed, shall 

instituted without the sanction of the Deputy Commissioner 0 or such other 
officer as the Government generally or the Deputy Commissioner 0 specially, autho- 
rises in that behalf. 
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(2) The Chie) Controlling Revenue authority, or any officer generally or spe- 
cially authorized by it in this behalf, may stay any such prosecution or compound 
any such offence. 

The amount of any such composition shall be recoverable in the manner 
provided by section 46. 

[ tt ] Substituted for “Collector” by Mys. Act 29 of 1962, Section 3 (1-10-1962). 

65. Jurisdiction of Magistrates. — No Magistrate other than a Magistrate 
whose powers are not less than those of a Magistrate of the second class, shall , 
try any offence under this Act. 

Place of Trial. — Every such offence committed in respect of any instru- 
ment may be tried in any district in which such instrument is found, as well as 
in any district in which such offence might be tried under the Code of Criminal 
Procedure, 1898. 

CHAPTER VUI 

SUPPLEMENTAL PROVISIONS 

67. Books, etc., to be open to inspection. — Every public officer having in his 
custody any registers, books, records, papers, documents or proceedings the inspec- 
tion whereof may tend to secure any duty, or to prove or lead to the discovery 
of any fraud or omission in relation to any duty, shall at all reasonable time per- 
mit any person authorized in writing by the Deputy Commissioner to inspect for 
such purpose the registers, books, papers, documents and proceedings, and to take 
such notes and extracts as he may deem necessary without fee or charge. 

*[67- A. Procedure of Chief Controlling Revenue Authority and the Deputy 
Commissioner and rectification of mistakes. — *(1) No order relating to the proper 
stamp duty payable under this Act shall be made by the Chief Controlling Revenue 
Authority or the Deputy Commissioner to the prejudice of any person liable to 

pay such duty, unless a reasonable opportunity to be heard is given to such 
person. 

(2) The State Government, the Chief Controlling Revenue Authority or the 
Deputy Commissioner may suo motu or on application of any party affected at any 
time within three years from the date of any order passed by it or him review 
such order and rectify any mistake, or error apparent from the record: 

Provided that no such rectification shall be made to the prejudice of any per- 
son unless a reasonable opportunity to be heard is to be given to such person.] 

[°] Inserted by Mys. Act 29 of 1962, Section 20 (1-10-1962). 

*[67-B. Deputy Commissi oner’s power to authorise officers to enter premises 
and inspect certain documents. — The Deputy Commissioner may, where he has 
reason to believe that any of the instruments specified in Articles 5 and 37 of the 
Schedule have not been charged at all or incorrectly charged with duty leviable 
under this Act, authorise in writing any officer to enter upon any premises where 
he has reason to believe that any registers, books, records, papers, documents or 
proceed ngs relating to or in connection with any such instrument are kept and 
to inspect them and to take such notes and extracts as such officer deems neces- 
sary. Every person having in his custody or maintaining such registers, books, 
records, papers, documents or proceedings shall at all reasonable times permit the 
officer authorised by the Deputy Commissioner to inspect them and take the notes 
and extracts as he may deem necessary.] 

[°] Inserted by Mys. Act 17 of 1966, Section 5 (15-11-1966). 

68. Power to make rules. — (1) The State Government may by notification in 
the Official Gazette, make rules 0 to carry out generally the purposes of this 
Act. 

(2) In particular and without prejudice to the generality of the foregoing power 
such rules may be made for regulating — 

(a) the supply and sale of stamps and stamped papers, 

(b) the persons by whom alone such sale is to be conducted, 

(c) the duties and remuneration of such persons, and 
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(d) the fines which shall in no case exceed five hundred rupees, to be in- 
curred on breach of any rule; 

Provided that such rules shall not restrict the sale of t [fifteen naye paise, 
ten nave paise or five naye paise] adhesive stamps. 

t[(3) Every rule made under this section shall be laid, as soon as may be 
after it is made, before each House of the State Legislature while it is in session for 
a total period of thirty days which may be comprised in one session or in two 
successive sessions, and if before expiry of the session in which it is so laid or 
the session immediately following both the Houses agree in making any modifica- 
tion in the rule or both the Houses agree that the rule should not be made, the 
r ile shall thereafter have effect only in such modified form or be of no effect, as 
the case may be; so however that any such modification or annulment shall be 
without prejudice to the validity of anything previously done under that rule.] 

[*] For Mysore Stamp Rules, 1958, see Mys. Gaz., 1958, Pt. IV-2-C, p. 238. 

[f] Substituted for ‘six naye pais© or 3 naye paise’ by Mys. Act 29 of 1962, S. 21 
(1-10-1962). 

[t] Substituted for former sub-section (3), ibid. 

69. Saving as to court-fees. — -Nothing contained in this Act shall be deemed 
to affect the duties chargeable under any enactment for the tim e being in force 

relating to court-fees. 

* 

70. Act to be translated and sold cheaply. — The State Government shall make 
provision for the sale of a translation of this Act in Kannada and other regional 
languages at a price not exceeding twenty-five naye paise per copy. 


71. Repeal and savings. — The Mysore * Stamp Act, 1900 (Mysore Act II of 
1900), as in force in the Mysore Area and the Hyderabad Stamp Act, 1331 F. 
(Hyderabad Act IV of 1331 Fash , as in force in the Hyderabad Area are hereby 
repealed: L- S mBm 

Provided that such repeal shall not affect — 

(a) the previous operation of the said enactments or anything duly done or 
suffered thereunder; 


(b) any right, privilege, obligation or liability acquired, accrued, or incurred 
under the said enactments; 

(c any penalty, forfeiture or punishment incurred in respect of any offence 
committed against the said enactments; or 

(d) any investigation, legal proceeding or remedy in respect of any such 
right, privilege, obligation, liability, forfeiture or punishment as afore- 
said and any such investigation, legal proceedings or remedy may be 
instituted, continued or enforced, and any such penalty, forfeiture or 
punishment may be imposed as if this Act had not been passed. 

72. Application of the Indian Stamp Act, 1899. — -(1) The Indian Stamp Act, 
1899 (Central Act II of 1899), as in force in the Madras Area, shall, notwith- 
standing anything contained in any law, extend to the whole of the State of 
Mysore, and shall remain in force in so far such Act re ates to the matter specified 
in Entry 44 o List III of the Seventh Schedu e to the Constitution in respect of 
documents specified in Entry 91 of List I of the said Schedule. 0 

(2) Save as provided in sub-section (1), the Indian Stamp Act, 1899 (Central 
Act II of 1899), as in force in the Bombay Area, Coorg District and the Madras 
Area, in so far as it relates to the matter specified in Entry 44 of List III of the 
Seventh Schedule to the Constitution, in respect of documents falling under Entry 
63 of List II of the said Schedule is hereby repealed: 

Provided that such repeal shall not affect — 

(a) the previous operation of the said enactments or anything duly done or 

suffered thereunder; 

(b) any right, privilege, obligation or liability acquired, accrued, or incurred 

under the said enactments; 


(c) any penalty, forfeiture or punishment incurred in respect of any offence 
committed against the said enactments; or 



[The] Stamp Act, 1957 (Mysore) 


[Sch Arts 1-5] 497 

(d) any investigation, legal proceeding or remedy in respect of any such 
right, privilege, obligation, liability, forfeiture or punishment as afore- 
said and any such investigation, legal proceeding or remedy may be 
instituted, continued or enforced and any such penalty, forfeiture or 
punishment may be imposed as if this Act had not been passed. 

[*] In tli is connection now see the Central Act XLIII of 1955, S. 8. 

t 

SCHEDULE 

(As substituted and amended by Mysore Acts 29 of 1962 and 17 of 1966.) 

STAMP DUTY ON INSTRUMENTS 


Description of Instrument 

( 1 ) 


1. ACKNOWLEDGMENT of a debt exceed- 

ing twenty rupees in amount or value, 
written or signed by, or on behalf of, a 
debtor in order to supply evidence of 
such debt in any book (other than a 
banker’s pass-book) or on a separate 
piece of paper when such book or paper 
is left in the creditor’s possession: pro- 
vided that such acknowledgment does 
not contain any promise to pay the debt 
or any stipulation to pay interest or to 
deliver any goods or other property. 

2. ADMINISTRATION BOND including a 

bond given under section 6 of the Gov- 
ernment Savings Banks Act, 1873 (Cen- 
tral Act V o:l 1873), or section 289, 291, 
375 or 376 of the Indian Succession Act, 
1925 (Central Act XXXIX of 1925): 

(a) where the amount does not exceed 

Rs. 1,000; 

(b) in any other case . . 

3. ADOKI (ON DEED, that is to say, any in- 

strument (other than a Will), recording 
an adoption, or conferring or purporting 
to confer an authority to adopt. 

ADVOCATE — See Certificate of Enrolment 
as an Advocate (No. 17). 

4. AFFIDAVIT, including an affirmation or 

declaration in the case of persons hv 
law allowed to affirm or declare instead 
of swearing. 

Exemptions 

Affidavit or declaration in writing when 
made — 

(a) as a condition of enlistment to the 

Armed Forces of the Union; 

(b) for the immediate purpose of being 

filed or used in any Court or before 
the officer of any Court; or 

(c) for the sole purpose of enabling any 

person to receive any pension or 
charitable allowance. 

°5. AGREEMENT OR MEMORANDUM OF 
AN AGREEMENT— 

(a) if relating to the sale of a bill of ex- 

change; 

(b) if relating to the purchase or sale 

of a Government security; 


(c) if relating to the purchase or sale 
of shares, scrips, stocks, bonds, 
debenture stocks or any other mar- 

/ [Vol. 19.] 3 A. M. 32 


Proper Stamp Duty 

( 2 ) 


Fifteen naye paise. 


Three-fourths of duty as a Bond (No. 12) 
tor such amount. 

Twenty-two rupees and fifty naye paise. 

Thirty- three rupees and seventy-five- nave 
paise. 


Four rupees and fifty naye paise. 


fifty naye paise. 

% 

SU nav? n J aximilm oF forty rupees, twenty 

r i e i very r Rs * 1 0.000 or pari 
thereof of the value of the security at the 

22 £ ltS m ° rtgage 0r a. the <££ 
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Description of Instrument 

( 1 ) 


ketable security of a like nature, 
in or of any incorporated company 
or other body corporate, — 

(i) when such agreement or me- 

morandum of an agreement 
is with or through a mem- 
ber or between members of 
a Stock Exchange recognis- 
ed under Securities Con- 
tracts (Regulation) Act, 
1956; 

(ii) in any other cases. 


(d) if not otherwise provided for. 

Exemptions 

Agreement or memorandum of agreement — 

(a) loi or relating to the purchase or sale 

of goods or merchandise exclusively, 
not being if note or memorandum 
chargeable under Article 37; 

(b) made in the form of tenders to the 

Central Government, for or relating 
to any loan. 

[°] Substituted by Mys, Act 17 of 1966, S. 6 (15-11-1966). 

AGREEMENT TO LEASE — - ■ 

See Lease (No. 30). 

6. AGREEMENT RELATING TO DEPOSIT 
OF TITLE DEEDS, PAWN OR 
PL1 DGE, that is lo say, any instrument 
evidencing an agreement relating to — 

1. the deposit of title-deeds or instru- 

ments constituting or being evi- 
dence of the title to any property 
whatever (other than a marketable 
security), or 

2. the pawn or pledge of movable pro- 

perty where such deposit, pawn 
or pledge has been made by way 
of security f or the repayment of 
money advanced or to be ad- 
vanced by way of loan or an 
existing or future debt; 

(a) if such loan or debt is repayable 
on demand or more than three 
months from the date of instru- • 1 

ment evidencing the agreement; 




If drawn 

If drawn in 

If drawn in 

• ' 


singly. 

set of two 

set of three 


f 

for each part 

for each part 




of the sot. 

of the set. 

* 


Rs. P. 

Rs. p. 

Rs. P. 

(P When the amount of the loan or 
does not exceed Rs. 200 

debt 

0.90 

0.60 

0.30 

(ii) When it exceeds Rs. 200 but does 
exceed Rs. 400 

not 

1.70 

M 

0.90 

0.60 

When it exceeds Rs. 400 but does 
exceed Rs. 600 

not 

2.55 

1.40 

0.90 

When it exceeds Rs. 600 but does 
exceed Rs. 800 

not 

3.35 

1.70 

1.10 

When it exceeds Rs. 800 but does 
exceed Rs. 1,000 

not 

4.20 

2.25 

1.40 

When it exceeds Rs. 1,000 but does 
exceed Rs, 1.200 

not 

5.10 

2.55 

1.70 

When it exceeds Rs. 1,200 but does not 
exceed Rs. 1,600 

6.75 

8.35 

2.25 


Proper Stamp Duty 
( 2 ) 


Firteen paise for every 2,500 rupees or part 
thereof of the value of the security at the 
time of its purchase or sale, as the case 
may be. 


Fifty paise for every Rs. 2,500 or part thereof 
of the value of the security at the time of 
its purchase or sale, as the case may be. 
Three rupees. 
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Description of Instrument 

( 1 ) 


( 


When it exceeds Rs. 1,600 but does 

not exceed Ks. 2,500 

When it exceeds Rs. 2,500 but does 

not exceed Rs. 5,000 

(iii) When it exceeds Rs. 5, Of > but does 
not exceed Rs. 7,500 

When it exceeds Rs. 7,500 but does 

not exceed Rs. 10,000 

When it exceeds Rs. 10,000 but does 
not exceed Rs. 15,000 
When it exceeds Rs. 15,000 but does 
not exceed Rs. 20,000 
When it exceeds Rs. 20,000 but does 
not exceed Rs. 25,000 
When it exceeds Rs. 25,00 ) but does 
not exceed Rs. 30,000 
and for every additional Rs. 1 ( ),000 or 
part thereof in excess of Rs. 30,1 

(b) if such loan or debt is repayable 
not more than three monl hs from 
the date of such instrument. 

Exemption 

Instrument of pawn or pledge of goods if 
unattested. 

7. APPOINTMENT IN EXECUTION OF A 

POWER, whether of trustees or of pro- 
perty, moveable or immoveable, where 
made by any writing not being a Will. 

8. APi BAfSEMENT OR VALUATION made 

otherwise than under an order of the 
Court in the course of a suit — 

(a) where the amount does not exceed 

Rs. 1,000- 

(b) in any other case 

Exemptions 

(a) Appraisement or valuation made for the 

> (formation of one party only, and not 
being in any manner obligatory between 
parties either by agreement or operation 
of law. 

(b) Appraisement of crops for the purpose of 

ascertaining the amount to be given to a 
landlord as rent. 

9. APPRENTICESHIP DEED, including 
every writing relating to the service or 
tuition of any apprentice, clerk or ser- 
vant placed with any master to learn 
any profession, trade or employment. 

Exemption 

Instruments of apprenticeship by which a 
person Is apprenticed by, or at the charge 
of, any public charity. 

10. ARTICLES OF ASSOCIATION OF A 
COMPANY. 

Exemption 

Articles of any association not formed for 

S rofit and registered under Section 25 of 
ie Comp aides' Act. 1956. 

See also Memorandum of Association of a 
Company (No. 33). 

ASSIGNMENT —See Conveyance (No. 20), 
Transfer (No. 52), and Transfer of Lease 
(No. 53), as the case may be. 


Proper Stamp Duty 

( 2 ) 


If drawn 
singly. 

If drawn in 
set of two, 
for each part 
of the set. 

J 1 drawn in 
set of three, 
for each part 
of the set. 

Rs. P. 

Rs. P. 

Rs. P. 

10.10 

5.10 

3.36 

20.25 

10.10 

6.75 

30.85 

15.20 

10.10 

40.50* 

20.25 

13.50 

60.75 

30.35 

20.25 

81.00 

40.50 

27.00 

101.25 

50.60 

33.75 

121.50 

60.75 

40.50 

40.50 

20.26 

13.50 

Half the duty 
under clause 
clause (a) (iii) 

payable on a loan or debt 
(a) (i) or clause (a) (ii) or 
for the amount secured. 


Fifty-six rupees and twenty-five naye paise. 


The same duty as a Bottomry Bond (No. 13) 
for such amount. 

Twenty-two rupees and fifty naye paise. 


Eleven rupees and twenty-five naye paise. 


One hundred and fifty rupees. 
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Description of Instrument 

Proper Stamp Dufy 

(1) 

(2) 


AUTHORITY to ADOPT— See Adoption i 

Deed (No. 3). J 

II, AWARD, that is to say, any decision in 
writing by an arbitrator or umpire, not 
being an award directing a partition, on 
a reference made otherwise than by an 
order ot the Court in the course of a 
suit — 

(a) where the amount or value of the 

property to which the award re- 
lates 0 f° * °]> does not exceed 
Rs. I >000; 

(b) if it exceeds Rs. 1,000 but does 

not exceed Rs. 5,000; 


• i ,:. g p j 

Tiie same duty as a Bottomry Bond (No. 13) 
for such amount. 

Thirty rupees. 

One rupee and fifty nave Paise. 


and for every additional Rs. 1,000 or 
part thereof in excess of Rs. 5,000. 

[°] Words ‘as set forth in such award' omitted by My s. Act 17 of 19G6, Section 6(2) 
(15-11-1966). 


12. BOND, as defined by Section 2 (1) (a), 
not being otherwise provided for by this 
Act, or by the Mysore Court-fees and 
Suits Valuation Act, 1958 — *■ 


where the amount or value secured 
does not exceed Rs. 10; 

where it exceeds Rs. 10 and does not 
exceed Rs. 50; 

where it exceeds Rs. 50 and does not 
exceed Rs. 100; 

where it exceeds Rs. 100 and does not 
exceed Rs. 200; 

where it exceeds Rs. 200 and does not 
exceed Rs. 300 

where it exceeds Rs. 300 and does not 
exceed R,s. 400 

where it exceeds Rs.-400 and does not 
exceed Rs. 500 

where it exceeds Rs. 500 and does not 
exceed Rs. 600; 

where it exceeds Rs. 600 and does not 
exceed Rs. 700; 

where it exceeds Rs, 700 and does not 
exceed Rs, 800; 

where it exceeds Rs. 800 and does not 
exceed Rs. 900; 

where it exceeds Rs. 900 and does not 
exceed Rs. 1,000; 

and for every Rs. 500 or part thereof 
in excess of Rs. 1,000. 

See Administration Bond (No. 2), Bottomry 
Bond (No. 13), Customs Bond (No. 23), In- 
demnity Bond (No. 29), Respondentia Bond 
(No. 46), Security Bond (No. 47), 

Exemption 

Bond, when executed by any person for the 
purpose of guaranteeing that the local in- 
come derived from private subscriptions to 
a charitable dispensary or hospital or any 
other object of public utility, shall not be 
less than a specified sum per mensem. 


13. BOTTOMRY BOND, that is to say, any 
instrument whereby the master of a sea- 
going ship borrows money on the secu- 
rity of the ship to enable him to pre- 
serve the ship or prosecute her voyage — 

mmb _ 

.is amount or value secured 
ot exceed Bs. 10; 



Rs. nP. 
0.35 

0.75 

1.50 
3.75 
5.60 

7.50 
9.35 

13.50 
15.75 
18.00 

20.25 

22.50 

11.25 








Rs. nP. 
0.60 
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Descrmtion of Instrument 

CD 


Proper Stamp Duty 

m 


where it exceeds Rs. 10 and does not 
exceed Rs, 50; 

where it exceeds Rs. 50 and does not 
exceed Rs. 100; 

where it exceeds Rs. 100 and does not 
exceed Rs, 200; 

where it exceeds Rs. 2( 0 and does not 
exceed Rs. 300; 

where it exceeds Rs. 3( 0 and does not 
exceed Rs. 400; 

where it exceeds Rs. 400 and does not 
exceed Rs. 500; 

where it exceeds Rs. 500 and does not 
exceed Rs. 600; 

where it exceeds Rs. 600 and does not 
exceed Rs. 700; 

* where it exceeds Rs. TOO and does not 
exceed Rs. 800; 

where it exceeds Rs. 800 and does not 
exceed Rs. 900; 

where it exceeds Rs. 900 and does not 
exceed Rs. 1,000; 

and for every Rs. ,500 or part thereof 
in excess of Rs. 1,000. 

14. CANCELLATION — Instrument of — 
(including any instrument by which any 
instrument previously executed is can- 
celled), if attested and not otherwise 
provided for. 

See also Release (No. 45), Revocation of 
Settlement (No. 48-B), Surrender of 
Lease (No. 51), Revocation of Trust 
(No. 54-B). 

15. CERTIFICATE OF SALE. — (In respect 
of each property put up as a separate lot 
and sold), granted to the purchaser of 
any property sold by public auction by 
a Court, or Tribunal, or Officer of Gov- 
ernment or by any other authority under 
any enactment — > 

(a) where the purchase money does 

not exceed Rs. 10; 

(b) where the purchase money ex- 

ceeds Rs. 10 but does not exceed 
Rs. 25; 

(c) in any other case 


16. CERTIFICATE OR OTHER DOCU- 
MENT, evidencing the right or title of 
the holder thereof, or any other person, 
either to any share, scrip or stock in or of 
any incorporated company or other body 
corporate or to become proprietor of 
shares, scrip or stock in or of any such 
company or body. 

See also Letter of Allotment of Shares. 

17. CERTIFICATE OF ENROLMENT in the 
Roll of Advocates prepared and maintain- 
ed by the State Bar Council under the 
Advocates Act. 1961 (Central Act 25 of 
1961). 

18. CHARTER PARTY, that Ls to say, any 
instrument (except an agreement for the 
hire of a tug steamer), whereby a vessel 
or some specified principal part thereof 
is* let for the specified purposes of the 
charter, whether it includes a penalty 
clause or not. 


Rs. nP. 

1.10 

§ 

2.25. . 

4.50 

6.75 

9.00 

11.25 

13.50 
15.75 
18.00 

20.25 

22.50 

11.25 

Twenty rupees fifty naye paise. 


Sixty naye paise. 

One rupee and ten naye paise. 

The same duty as a Conveyance (No. 20) 
for a consideration equal to the amount of 
the purchase -money only. 

Thirty naye paise. 


Two hundred and fifty rupees. 

tour rupees and mty nay e paise. 
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Description of Instrument 

(I) 


Proper Stamp Duty 

( 2 ) 


19. COMPOS 1 1 I ON-DEED, that is to say, any 
instrument executed by a debtor, where- 
by he conveys his property for the be- 
nefit of his creditors, or whereby pay- 
ment of a composition or dividend on 
their debts is secured to the creditors, or 
whereby provision is made for the con- 
tinuance of the debtor's business, under 
the supervision of inspectors or under 
letters of licence, for the benefit of his 
creditors. 

20. CONVEYANCE, as defined by Section 2 
(cl) not being a Transfer charged or 
exempted under No. 52 — 

where the amount or value of the con- 
sideration for such conveyance as set 
forth therein does not exceed Rs. 50; 

where it exceeds Rs. 50 but does not 
exceed Rs. 100; 

where it exceeds Rs. 100 but does not 
exceed Rs. 200; 

where it exceeds Rs. 200 but does not 
exceed Rs. 300; 

where it exceeds Rs. 300 but does not 
exceed Rs. 400; 

where it exceeds Rs. 400 but does not 
exceed Rs. 500; 

where it exceeds Rs. 500 but does not 
exceed Rs. 600; 

where it exceeds Rs. 600 but does not 
exceed Rs. 700; 

where it exceeds Rs. 700 but does not 
exceed Rs. 800; 

where it exceeds Rs. 800 but does not 
exceed Rs. 900; 

where it exceeds Rs. 900 but does not 
exceed Rs. 1,000; 

and for every Rs. 500 or part there- 
of in excess of Rs. 1,000. 

Exemption 

Assignment of copyright under section 18 of 
the Copyright Act, 1957 (Central Act 
XIV of 1957). 

CO-PARTNERSHIP DEED — See Partner- 
ship (No. 40). 

21. COPY OR EXTRACT — Certified to be 
a true copy or extract by or by order of 
any public Officer and not chargeable 
under the law for the time being in 
force relating to court-fees — 

(i) if the original was not chargeable 
with duty, or if the duty with 
which it was chargeable does not 
exceed four rupees and fifty naye 
paise; 

(ii) in any other case. 

Exemptions 

(a) Copy of any paper which, a public officer 

is expressly required by law to make or 
furnish for record in any public office or 
for any public purpose. 

(b) Copy of, or extract from, any register re- 

lating to births, baptisms, namings dedi- 
cations, marriages, divorces, deaths or 
burials. 

22. COUNTERPART OR DUPLICATE — 
Of any instrument, chargeable with duty 
and in respect of which the proper duty 
has been paid — 


Thirty-three rupees and seventy-five 
paise. 


Rs. nP. 

2.25 

4.10 

8.25 
12.35 

16.50 
20.60 

27.00 

31.50 

36.00 

40.50 

45.00 
22.50. 


Two rupees and twenty- five naye paise. 


Four rupees and fifty naye paise. 


naye 


v.*. 
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Description of Instrument 

( 1 ) 


(a) if the duty with which the original 

instrument is chargeable does not 
exceed four rupees and fifty naye 
paise; 

(b) in any other case 

Exemption 

Counterpart of anv lease granted to a culti- 
vator, when such lease is exempted from 
duty. 

23. CUSTOMS BOND— 

(a) where the amount does not exceed 

Rs. 1,000; 

(b) in any other case. 

DECLARATION OF ANY TRUST— See 

Trust (No. 54). 


Proper Stamp Duty 
( 2 ) . 


The same duty as is payable on the original. 


Four rupees and fifty naye paise. 


The same duty as a Bottomry Bond (No. 13) 
for such amount. 

Thirty rupees. 


24. DELIVERY ORDER IN RESPECT OF 
GOODS, that is to say, any instrument 
entitling any person therein named, or his 
assigns or holder thereof, to the delivery 
of any goods lying in any dock or port, 
in any warehouse in which goods are 
stored, or deposited on rent or hire, or 
upon any wharf, such instrument being 
signed by or on behalf of the owner of 
such goods, upon the sale or transfer of 
the property’ therein, when such goods 
exceed in value twenty rupees. 

DEPOSIT OF TITLE DEEDS— 

See Agreement relating to Deposit of itle 
Deeds, Pawn or Pledge (No, 6). 

DISSOLUTION OF PARTNERSHIP — See 
Partnership (No. 40). 

25. DIVORCE — Instrument of — that is 
to say, any instrument by which any per- 
son effects the dissolution of his mar- 
riage. 

DOWER — Instrument of — See Settle- 
ment (No, 48), 

DUPLICATE — See Counterpart (No. 22). 


Fifteen naye paise. 


Seven rupees and fifty naye paise. 


26. EXCHANGE OF PROPERTY — Instru- 
ment of. 


EXTRACT — See Copy (No. 21). 

27. FURTHER CHARGE — Instrument of 
— , that is to say, any instrument im- 
posing a further charge on mortgaged 
property— 

(a) when the original mortgage is one 

of the description referred to in 
clause (a) of Article No. 34 (that 
is, with possession); 

(b) when such mortgage is one of the 

description referred to in clause (b) 
of article No. 34 fthat is, without 
possession) — 

(i) it at the time of execution of 

the instrument of further 
charge possession of the 
property is given or agreed 
to be given under sucn ins- 
trument; 

(ii) if possession is not given. 


°28. GIFT — Instrument of, not being a Settle- 
ment (No. 48), or Will or Transfer 
(No. 52). 


The same duty as a Conveyance (No. 20) 
for a consideration equal to the value of 
the property of greatest value as set forth 
in such instrument. 


The same duty as a Conveyance (No. 20) 
for a consideration equal to the amount of 
further charge secured by such amount. 


U > * * I I T ^ 


or a consideration equal to the total 
amount of the charge (including the origi- 
nai mortgage and any further charge 
already made) less the duty already paid 

on such original mortgage and further 
charge. 

The same duty as a Bottomry Bond (No 13) 
for the amount of the further charge secur- 
ed by such instrument. 

The same duty as a Conveyance (No ^0) 
for a consideration equal to the value of 

Iho Sftf 61 **' Wh,d> “ * he su Wect-matter ot 
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9 

Proper Stamp Duty 

. (1) 

(2) 


Provided that where the instrument of gi ft 
contains any provision for the revocation 
of the gift, the value of the properly, 
which is the subject-matter of the gift, 

shall, for the purposes of duty, be deter- 
mined as if no such provision were con- 
tained in the instrument. 

[*] Substituted by Mys. Act 17 of 1966, S. 6(3) (15-11-1966). 


29. INDEMNITY BOND . . . . . 

INSPECTORSHIP DEED. — See Composition 
Deed (No. 19). 

30. LEASE. — Including an under lease or 

sub- lease and any agreement to let or 
sub-let — 

(a) where by such lease the rent is fixed 
and no premium is paid or deliver- 
ed — 

(i) where the lease purports to 

be for a term of less than 
one year; 

(ii) where the lease purports to 

be for a term of not less 
than one year but not more 
than five years; 

(iii) where the lease purports to 

be for a term exceeding 

five years and not exceed- 

ing ten' years; 

(iv) where the lease purports to 

be 'for a term exceeding 

ten years but not exceeding 
twenty years; 

(v) where the lease purports to 

be for a term exceeding 

twenty years but not ex- 
ceeding thirty years; 

(vi) where the lease purports to 

be for a term exceeding 
thirty years but not exceed- 
ing one hundred years; 

(vii) where the lease does not 
purport to be for a term 

exceeding one hundred 
years or in perpetuity; 

% 

(viii) where the lease does not 
■ purport to be for any defi- 

_ nite term; 


(b) where the lease is granted for a 

fine or premium or for money ad- 
vanced and where no rent is re- 
served; ' 

(c) where the lease is granted for a fine 

or premium or for money advanc- 
ed in addition to rent reserved; 



The same duty as a Security Bond (No. 47) 
for the same amount. 


The same duty as a Bottomry Bond (No. 13) 
for the whole amount payable or deliver- 
able under such lease. 

The same duty as a Bottomry Bond (No. 13) 
for the -amount or value of the average 
annual rent reserved. 


1 lie same duty as a Conveyance (No. 20) 
for a consideration equal to the amount or 
value of the average annual rent reserved. 


The same duty as a Conveyance (No. 20) 
for a consideration equal to twice the 
amount or value of the average annual 
rent reserved. 


The same duty as a Conveyance (No. 20) 
for a consideration equal to three times 
the amount or value of the average annual 
rent reserved. 


The same duty as a Conveyance (No. 20) 

for a consideration equal to four times the 
amount or value of the average annual 
rent reserved. 

The same duty as a Conveyance (No. 29) 

for a consideration equal to one-sixth ot 
the whoie amount of rents whi< i 
be paid or delivered in respect of the hrst 
fifty years of the lease. 

The same duty as a Conveyance (No. 20) 

for a consideration equal to !! iree times the 

amount or value of the average annual rent 
which would be paid or delivered for the 
first ten years if the lease continued so 

long. 


The same dutv as a Conveyance (No. 20) 
for a consideration equal to the amount or 
value of such fine or premium, or advance 
as set forth in the lease. 

The same duty as a Conveyance (No. ~ 0 ) tor 
a consideration equal to the amount 
value of such fine or premium, or advance 
as set forth in the lease, in addition to the 
duty which would have been payable on 
such lease, if no fine or premium or ad- 
vance had been paid or delivered. 

Provided that, in any case when an agree- 
ment to lease is stamped with the ad 
valorem stamp required for a lease, and a 
le ise in pursuance of such agreement ■ 
subsequently executed, the duty on such 


[The] Stamp Act, 1957 (Mysore) 


[Sch Arts 31-34] 505 


Description of Instrument 

( 1 > 


Proper Stamp Duty 

( 2 ) 


Exemption 

Lease, executed in the case of a cultivator 
and for the purposes of cultivation (in- 
cluding a lease of trees for the produc- 
tion of food or drink), without the pay- 
ment or delivery of any fine or premium, 
when a definite term is expressed and 
such term does not exceed one year, or 
when the average annual rent reserved 
does not exceed one hundred rupees. 

Explanation. — When a lessee undertakes to 
pay any recurring charge, such as Gov- 
x emment revenue, the landlord's share of 
cesses, or the owner’s share of Municipal 
rates or taxes, which is by law recover- 
able from the lessor, the amount so agreed 
to be paid by the lessee shall be deem- 
ed to be part of the rent. 

31. LETTER OF ALLOTMENT OF 
SHARES in any company, or proposed 
company or in respect of any loan to be 
raised by any company or proposed com- 

. pany. 

See also Certificate or other Document 
(No. 16). 

Letter of Guarantee — * See Agreement 
(No. 5). 

32. LETTER Oh LICENCE, that is to say, 
any agreement between a debtor and his 
creditors that the latter shall, for a spe- 
cified time, suspend their claims and 
allow the debtor to carry on business at 
his own discretion. 

33. MEMORANDUM OF ASSOCIATION OF 
A COMPANY, — 

(a) if accompanied by articles of asso- 

ciation under Section 26 of the 
Companies Act, 1956 (Central Act 
I of 1956), 

(b) if not so accompanied. 

Exemption 

Memorandum of any association not formed 
for profit registered under Section 25 oi 
the Companies Act, 1956. 

34. MORTGAGE DEED, not being an Agree- 
ment relating to Deposit of Title Deeds, 
Pawn or Pledge (No. 6), Bottomry Bond 
(No 13), Mortgage of a Crop (No. 35), 
Respondentia Bond (No. 46) or Security 
Bond (No. 47), — 

(a) when possession of the property or 

any part of the property com- 
prised in such deed is given by 
the mortgagor or agreed to be 
given; 

(b) when possession is not given or 

agreed to be given as aforesaid. 

Explanation. — A mortgagor who gives to the 
mortgagee a power-of -attorney to collect 
rents, or a lease of the property mort- 
gaged or part thereof, is deemed to give 
possession thereof within the meaning of 
this article. 

(c) when a collateral or auxiliary or 

additional or substituted security, 
or by way of further assurance 
for the abovementioned purpose 


lease shall not exceed two rupees and 
twenty -five? nuye paise. 


T1 1 irty naye paise. 


Twenty-two rupees and fifty naye paise. 


Ninety rupees. 


Two hundred and forty rupees. 


The same duty as a Conveyance (No. 20) for 
a consideration eyual to the amount secured 
by such deed. 


The same duty as a Bottomry Bond (No 
for the amount secured by such deed. 
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( 1 ) 


Proper Stamp Duty 

( 2 ) 


where the principal or primary 
security is duly stamped — 

for every sum secured not ex- 
ceeding Rs. 1,000. 
and for every Rs. 1,000 or part 
thereof secured in excess of 
' Rs. 1,000. 

Exemptions 

(1) Instruments executed by persons taking 
advances under the Land Improvement 
Loans Act. 1883 (Central Act XIX of 
1883) or tne Agriculturists’ Loans Act, 
1884 (Central Act XII of 1884) or the 
Mysore Land Improvement Loans Act, 
1890 (Mysore Act IV of 1890) or Sec- 
tion 194 of the Mysore Land Revenue 
Code, 1888 (Mysore Act IV of 1888) or^ 
the Hyderabad Land Improvement Loans 
Act, 1950 (Hyderabad Act III of 1950) 
or the Hyderabad Agriculturists’ Loans 
Act, 1950 (Hyderabad Act II of 1950) or 
by their sureties as Security for the re- 
payment of such advances. 

(2) Letter of hypothecation accompanying a 
bill of exchange. 

35. MORTGAGE OF A CROP — Including 
any instrument evidencing an agreement 
to secure the repayment of a loan made 
upon any mortgage of a crop, whether 
the crop is or is not in existence at the 
time of the mortgage — - 

(a) when the loan is repayable not 

more than three months from the 
date of the instrument — 

for every sum secured not ex- 
ceeding Rs. 200; 

and for every Rs. 200 or part 
thereof secured in excess of 
Rs. 200; 

(b) when the loan is repayable more 

than three months, but not more 
than eighteen months from the 
date of the instrument — 

for every sum secured not ex- 
ceeding Rs. 100; 

and for every Rs. 100 or part 
thereof secured in excess of 
Rs. 100. 

36. NOTARIAL ACT, that is to say, any in- 
strument, endorsement, note, attestation, 
certificate, or entry not being a Protest 
(No. 42) made or signed oy a Notary 
Public in the execution of the duties of 
his office, or by any other person law- 
fully acting as a Notary Public. 

See also Protest of Bill or Note (No. 42). 

*37. NOTE OR MEMORANDUM sent by a 
broker or agent to his principal inti- 
mating the purchase or sale on -account 
of such principal — * 

(a) of any goods exceeding in value 

twenty rupees; 

(b) of any share, scrip, bond, deben- 

ture, debenture-stock or other mar- 
ketable security of a like nature 
exceeding in value twenty rupees, 
being a Government security. 


Two rupees and fifty naye paise. 

Two rupees and twenty-five naye paise, ,▼ 


Thirty-five naye paise. 
Thirty-five naye paise, 




Sixty naye paise. 
Sixty naye paise. 


Three rupees and thirty-five naye paise. 


Fifty paise. 

Fifteen paise for every 2,500 rupees or 

thereof of the value of the security at the 
time of its purchase or sale, as the case 

may be. 


i 


j 
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( 1 ) 


(cj of a Government security. 


Proper Stamp Duty 

( 2 ) 


Subject to a maximum of : orty rupees twenty- 
five paise for every ten thousand rupees or 
part thereof of the value of the security 
at the time of its purchase or sale as the 
case may be. 


[*] Substituted by Mys. Act 17 of 1966, S. 6 (4) (15-11-1966). 


38. NOTE OF PROTEST BY THE MASTER 
OF A SHIP — >• 

See also Protest by the Master of a Ship 
(No. 43). 

39. PARTiTION — Instrument of — [as de- 
fined by Section 2 (1) (k),] 


40. PARTNERSHIP— 

A Instrument of — 

(a) where the capital of the partner- 

ship does not exceed Rs. 500; 

(b) in any other case. 

B. Dissolution of — 

PAWN OR PLEDGE — See Agreement 
relating to Deposit of Title Deeds, Pawn 
or Pledge f(No. 6). 

41. POWERS OF ATTORNEY fas defined 
by Section 2 (1) (p)], not being a proxy — r 

(a) when executed for the -sole pur- 

* pose of procuring the registration 

of one or more documents in re- 
lation to a single transaction or 
for admitting excution of one or 
more such documents; 

(b) when authorising one person or 

more to act in a single transaction 
other than the case mentioned in 
clause (a); 

(c) when authorising not more than 

five persons to act jointly and 


One rupee and fifty naye paise. 

I 


The same duty as a Bottomrv Bond (No. 18/ 
for the amount of the value of the sepa- 
rated share or shares of the property. 

N. B. — The largest share remaining after the 
property is partitioned (or if there 
are two or more shares of equal 
value and not smaller than any of 
the other shares, then one of such 
equal shares) shall be deemed to be 
that from which the other shares 
are separated: 

Provided always that— (a) when an instru- 
ment of partition containing an agreement 
to divide property in severalty is executed 
and a partition is effected in pursuance of 
such agreement, the duty chargeable upon 
the instrument effecting such partition shall 
be reduced by the amount of duty paid in res- 
pect of the first instrument, but shall not 
be ess than two rupees and twenty-five 
naye paise; (b) when land is held on Re- 
venue Settlement for a period not exceed- 
ing thirty years and paying the full assess- 
ment, the value for the purpose of duty 
shall be calculated at twenty-five times the 
annual revenue; (c) where a final order for 
effecting a partition passed by any Reve- 
nue authority or any Civil Court, or an 
award by an arbitrator directing a parti- 
tion, is stamped with the stamp required 
for an instrument of partition, and an ins- 
trument of partition in pursuance of such 
order or award is subsequently executed, 
the duty on such instrument shall not ex- 
ceed two rupees and twenty-five naye 
paise. 


Fifteen rupees. 

Sixty rupees. 
Thirty rupees. 


One rupee ten naye paise. 


Two rupees and twenty five naye paise. 


Sixteen rupees and eighty-five naye paise. 
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( 1 ) 


severally in more than one trans- 
action or generally; 

d) when authorising more than five 
but not more than ten persons to 
act jointly and severally in more 
than one transaction or generally* 
(e) when given for consideration and 
authorising the attorney to sell any 
immoveable property; 

H in any other case. 

N. B. — The term ^Registration” includes 
every operation incidental to regis- 
tration under the Indian Registration 
Act, 1908 . 

Explanation 

For the purposes of this article, more per- 
sons than one when belonging to the 
same firm shall be deemed to be one 
person. 

42. PROTEST OF BILL OR NOTE, that is 
to say, any declaration in writing made 
bv a Notary Public, or other person law- 
fully acting as such, attesting the dis- 
honour oi a bill of exchange or promis- 
sory note. 

43. PROTEST BY THE MASTER OF A 
SHIP, that is to say, any declaration of 
the particulars of her voyage drawn up 
by him with a view to the adjustment 
of losses or the calculation of - averages, 
and every declaration in writing made by 
him against the charterers or the con- 
signees for not loading or unloading the 
ship when such declaration is attested 
or certified by a Notary Public or other 
person lawfully acting as such. 

See also Note of Protest by the Master of 
Ship (No. 38). 

PS” OF MORTGAGED 

(a) if the consideration for which the 

property was mortgaged does . not 
exceed Rs. 1,000; 

(b) in any other case. 

45. RELEASE, that is to say, any instrument 
(not bring such a release as is provided 
for by Section 24), whereby a person re- 
nounces a claim upon another person or 
against -any specified property- 

fa) if the amount or value of the claim 
does not exceed Rs. 1,000; 

00 in any other case. 

46. RESPONDENTIA BOND, that is to say, 
any instrument securing a loan on the 
cargo laden or to be laden on board a 
ship and making repayment contingent 
on the arrival of the cargo at the port 
of destination. 

REVOCATION OF ANY TRUST OR SET- 
TLEMENT. — See Settlement (No. 48); 
Trust (No. 54). 

47. SECURITY BOND OR MORTGAGE 
DEED, executed by way of security for 
the due execution o an office, or to ac- 
count- for money or other property re- 
ceived by virtue thereof, or executed by 
a surety to secure this due performance 
of a contract — - 


Proper Stamp Duty 

( 2 ) 


Thirty rupees and seventy-five naye paise. 


The same duty as a Conveyance (No. 20) for 
the amount of the consideration. 

Three rupees thirty-five naye paise. 


Three rupees. 


hree rupees. 


f 


The same duty as a Conveyance (No. 20) for 
the amount of such consideration as set 
forth in the reconveyance. 

Forty -five rupees. 


The same $Iuty as a Bottomry Bond (No. 13) 
for such amount or value as set forth in 
the release. 

Twenty-two rupees and fifty naye paise. 

The same duty as a Bottomry Bond (No. 13) 
for the amount of the loan secured. 
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(1) 

Proper Stamp Duty 
(2) 

(a) when the amount secured does not 

exceed Rs. 1,000; 

(b) in any other case. 

The same duty as a Bottomry Bond (No. 13) 
for the amount secured. 

Twenty- two rupees and fifty naye liaise. . - 


Exemptions 

Bond or other instrument, when executed — ■ 

(a) by any person for the purpose ot 

guaranteeing that the local income 
derived from private subscriptions to 
a charitable dispensary or hospital, 
or any other object of public uti- 
lity, shall not be less than a speci- 
fied sum per mensem. 

(b) under No. 3-A of the rules made 

under S, .70 of the Bombay Irriga- 
Act, 1879; 

(c) by persons taking advances 

under the Land Improvement Loans 
Act, 1883 (Central Act No. XIX of 
1883) or the Agriculturists’ Loans 
Act, 1884 (Central Act No. XII of 
’884), or the Mysore Land Improve- 
ment Loans Act. 1890 (Mysore Act 
No. IV of 1890), or Section 194 of 
the Mysore Land Revenue Code, 
1888 (Mysore Act IV of 1888), the 
Hyderabad Land Improvement Loans 
Act, 1950 (Hyderabad Act III of 
1950), or the Hyderabad Agricultu- 
rists’ Loans Act, 1950 (Hyderabad 
Act n of 1950), or by their sureties, 
as security for the repayment of such 
advances; 

(d) or by officers of Government or their 

sureties to secure the due execution 
of an office or the due accounting 
for money or other property received 
by virtue thereof. 

48. SETTLEMENT— 

A. Instrument of (including a deed of 
dower) — » 


Exemption 

Deed of dower executed on the occasion of 
a marriage between Muhammadans. 

See also Trust (No. 54). 

B. — Revocation of— 


Twenty- two rupees and fifty naye pulse. 


The same duty as a Bottomry Bond (No. 13) 
for a sum equal to the amount or value 
of the property settled d f° * °] in such 
settlement: 

Provided that, where an agreement to settle 
is stamped with the stamp required for an 
instrument of settlement and an instrument 
of settlement in pursuance of such agree- 
ment is subsequently executed, the duty on 
such instrument shall not exceed two rupees 
and twenty-five naye paise. 


he same duty as a Bottomry Bond (No. 13) 
for a sum equal to the amount or value 
of the property concerned *[** * •] i n the 
Instrument of Revocation, but not exceed- 
ing forty-five rupees. 


[•] Words *as act forth' omitted by Mys. Act 17 of 1966, S. 6 (5) (15-11-1966); 


49. SHARE WARRANTS to bearer issued 
under the Companies Act, 1956 (Central 
' Act I of 1956). 

Exemptions 

Share warrant when issued by a company in 
pursuance of section .1 14 of the Companies 
Act, 1950, to have effect only upon pay- 
ment, as composition for that duty to the 


One-and-a-half times the duty payable on • 
Conveyance (No. 19) for a 
equal ^ to the nominal amount 
specified in the warrant. 


consideration 

of the share* 
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Deputy Commissioner of Stamp Revenue, 


(a) one-and-a-half per centum of the 

whole subscribed capital of the com- 
>anies or 

(b) if any company which has paid the 

said duty or composition in full, sub- 
sequently issues an addition to its 
subscribed capital one-and-a-half per 

centum of the additional capital so 
issued. 


50. SHIPPING ORDER for or relating to the 

°ves el g ° ods on board of any 

51. SURRENDER OF LEASE — . 

(a) when the duty with which the lease 

is chargeable does not exceed twenty- 
two rupees and fifty naye paise- 

(b) in any other case. 


Exemption 


Surrender of lease, when such 
empted : rom duty. 


lease is ex- 


52. TRANSFER (whether with or without 
consideration) 

(a) of debentures, being marketable secu- 

rities, whether the debenture is liable 
to duty or not; 

(b) of any interest secured by a bond, 

mortgage deed or policy of insu- 
rance, — » 


(i) if the duty on such bond, mort- 
gage deed or policy does not 
exceed twenty- two rupees 

/..v . and v naye paise. 

(a) in any other case; 

(c) of any property under section 25 of 
, 1 \ V 1 e Admim strator-General s Act, 1913- 
ta} ot any trust property from one trus- 
tee to another trustee or from a 
tins tee to a beneficiary. 


Exemptions 

Transfers by endorsement — - 

(a) of a bill of exchange, cheque or pro- 

missory note; 

(b) of a bill of lading, delivery order, 

warrant for goods, or other mercan- 
tile document of title to goods; 

°r a insurance; 

(d) of -securities of the Central Govern- 

ment or of the State Government. 
See also Section 8. 

53. TRANSFER OF LEASE by way of as- 
Mgnment, and not by way of under-lease. 

Exemption 

iho transfer of any lease exempt from duty. 

54. TRUST. 

•A- DECLARATION OF — of, or con- 
cern in g, any property when made by 
any writing not being a Will. 


B— REVOCATION OF — of, or con- 
cerning, any property when made by 
instrument other than a Will. 


Proper Stamp Duty 

( 2 ) 


Fifteen naye paise. 


The duty with which such lease is chargeable. 
Twenty-two rupees and fifty naye paise. 


One-half of the duty payable on a Convev- 
anee (No. 20) for a consideration equal to 
tile race amount of the debenture. 

• ■ ; f 


The duty with which such bond, mortgage 
deea or policy ol insurance is chargeable. 


rupees and fifty naye paise. 
inirty-tnree rupees and seventy-five naye 
paise. 

Eleven rupees and twenty-five naye paise or 
such smaller amount as may be chargeable 
under clauses (a) and (b) of this article* 


The same duty as a Conveyance (No. 20) for 
a c< msideration equal to the amount of the 
consideration for the transfer. 


The same duty as a Bottomry Bond (No. 13) 

r i? sum e O ua l to the amount or value 
oi the property concerned, as set forth in 
the instrument but not exceeding sixty- 
seven rupees and fifty naye paise. 

The same duty as a Bottomry Bond (No. IS) 
tor a sum equal to the amount or value 
of the property concerned, as set forth in 
the instrument but not exceeding forty- 
five niivo- 
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Froi »er Stamp Duty 

(1) 

(2) 


See also Settlement (No. 48). 

VALUATION — See Appraisement (No. 8). 

55. WARRANT FOR GOODS, that is to say, 
any instrument evidencing the title of 
any person therein named or his assigns, 
or the holder thereof, to the property in 
any goods lying in or upon any dock, 
warehouse or wnarf, such instrument be- 
ing signed or certified by or on behalf 
of the person in whose custody such 
goods may be. 


One rupee and ten naye paise. 


[THE INDIAN] STANDARDS INSTITUTION (CERTIFICATION MARKS) 

ACT, 1953 

(ACT XXXVT OF 1952) 

[The text of the Act printed here is as on 30-9-1973.] 

CON TENTS 

SECTIONS 5 > 

1. Short title and extent. 

2. Definitions. 

3. Powers and duties of the Institution. 

4. Authentication of orders and other ins- 

truments of the Institution 

5. Prohibition of improper use of Standard 

Mark. 

6. Prohibtion of use of certain names, etc. 

7. Prohibition of registration in certain 

i cases. 

8. Inspectors. 

9. Power to obtain information, etc. 

10. Power to authorise the competent au- 
thority. 

| 

STATEMENT OF OBJECTS AND REASONS 

“As a prerequisite to the establishment of a healthy trade, both internal and 
external, standardisation of products in respect of quality which would compare 
very favourably with the established, makes of foreign products, is essential and 
needs no emphasis. With this object in view the Government of India in the 
Department of Industries and Supples in their Resolution No. 1 Std. ( ! /45, 
dated the 3rd September, 1946, set up the Indian Standards Institution with inter 
alia the following functions: — 

(a) to prepare and promote the general adoption of standards on national and 

international basis, 

(b) to promote standardisation, quality, control and simplification in industry, 

(c) to provide for registration of standardisation marks applicable to products, 

commodities, etc., 

(d) to provide or arrange facilities for the examination and testing of com- 

modities, etc. 

• * 

The Indian Standards Institution have drawn up or are now finalising the 
Indian Standards Specifications for most of the commodities and manufactured 
articles which figure in our export trade with overseas countries, and also in the 
home markets. 

2. The Certification Mark is a convenient measure to secure standardisation 
of commodities and is in use in many progressive countries, such as the U K 


11. Appeals. 

12. Certain matters to be kept confidential. 

13. Penalty for improper use of Standard 

Marks, etc. 

14. Penalty for other offences. 

15. Cognizance of offences by Courts. 

j- 

16. Protection of action taken under this 

Act. 

17. Act not to affect the operation of cer- 

tain Acts. 

18. Savings. 

19. Directions by the Central Government. 

20. Power to make rules. 

21. Power to make regulations. 
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France, etc. As defined in the Trade Marks Act, it is a mark adapted in relation 
to any goods to distinguish in the course of trade goods certified by any person 
in respect of origin, material, mode of manufacture, quality, accuracy or other 
characteristic, from goods • not so certified. The underlying idea is to convey this 
assurance to the purchaser that the goods or services so certified have been in- 
spected, tested, and certified by some agency of competence and that they may 
be purchased with more than ordinary assurance that certain standards of quality 
have been met. 

3. The present Bill seeks to achieve the objects as set forth in Government 
Resolution dated the 3rd September, 1946." — Gaz. of Ind., 1951, Extra., Pt. II- 

Sec. 2, page 6. 

Amending Act, 1961: 

Experience of working of the Indian Standards Institution (Certification Marks) 
Act, 1952, during the last five years revealed the need to amend it in certain res- 
pects. The definition of ‘Indian Standard’ in Section 2 of the Act, as it stands, 
does not permit standard marks being prescribed for an article or a process in 
respect of which the Indian Standards Institution itself has not established 
standards. It has been found desirable to allow Standard Marks being prescribed 
for articles or processes in respect of which the Indian Standards Institution has 
not established its own standards but has recognised standards established by 
others. It is proposed to achieve this obj’ect by appropriately amending the defi- 
nition of Indian Standard”. It is further proposed to include a provision in the 
Act declaring he Inspectors appointed thereunder as public servants within th© 
meaning of th© Indian Penal Code, in order to give them legal protection in the 
discharge of their duties. Opportunity is also being taken to extend the provi- 
sions of the Act to the State of Jammu and Kashmir. — S.O.R., Gaz. of Ind., 
1961, Pt. II, Sec. 2, Extra., page 547. 

ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 

—Amended by Acts XXXVI of 1957; XLIV of 1961. 

— Extended by Act I of 1962: Regns. VI of 1963; VTI of 1963. 

t * * 

[THE INDIAN] STANDARDS INSTITUTION (CERTIFICATION MARKS) 

ACT. 1952 

(ACT XXXVI OF 1952)* 

[21st March, 1952.] 

An Act to provide for the standardisation and marking of goods. 

Be it enacted by Parliament as follows 

[°] For Statement of Objects and Reasons, see Gaz. of Ind,, 1951, Extra., Pt. II, 
Sec. 2, page 6, 

1. Short title and extent. — *(1) 'Iiis Act may be called THE INDIAN 
STANDARDS INSTITUTION (CERTIFICATION MARKS) ACT, 1952. 

(2) It extends to the whole of India °[° * ®.] 

[°] The words “except the State of Jammu and Kashmir" were omitted by the Indian 
Standards Institution (Certification Marks) Amendment Act, 1961 (XLTV of 1961), 
Section 2 (30-11-1961). 

The Act has been extended to the Union territory of— » 

(1) Goa, Daman and Diu by G.S.R. 1205, Gaz. of Ind., 1966, Pt. II, Sec. 3 (i)» 

page 1345, published under Section 6 of Act ( of 1962; 

(2) Dadra and Nagar Haveli by Regn. VI of 1963 (1-7-1965); 

(3) Pondicherry by Regn. VII of 1963 (1-10-1963). 

2. Definitions. — In this Act, unless the context otherwise requires,— 

(a) “article” means (as respects standardisation and marking) any substance 

artificial or natural, or partly artificial or partly natural, whether raw 
or partly or wholly processed or manufactured; 

(b) “covering” includes any stopper, cask, bottle, vessel, box, crate, cover 

capsule, case, frame, wrapper or other container; 
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(c) “Indian Standard” means the standard (including any tentative or provi- 
sional standard) established and published by the Indian Standards Insti- 
tution, in relation to any article or process, indicative of the quality 
and specification of such article or process °|and includes any standard 
recognised by the Institution under clause (aa) of section 3]; 

I°] Inserted by Act XLIV of 1961, S. 3 (30-11-1961). 

[13 Standard means that which is of authority and the test of other things of the 
same kind. 


OBJECTS AND REASONS 

Amendment made in 1961.— ‘The definition ‘Indian Standard' in section 2 of 
the Act as it stands, does not permit Standard Marks being prescribed for an 
article or a process in respect of which the Indian Standards Institution itself has 
not established standards. It has been found desirable to allow Standard Marks 
being prescribed for articles or processes in respect of which the Indian Standards 
Institution has not established its own Standards, but has recognised Standards 
established by others. It is proposed to achieve this object by appropriately 
amending the definition of ‘Indian Standard'. — S.O.R., Gaz. of Ind., 1961, Extra., 
Pt. II, Sec. 2, page 547. 


(d) “Inspector” means an Inspector appointed under section 8; 

(e) “Institution” means the Indian Standards Institution set up under the 

Resolution of the Government of India in the late Department of 
Industries and Supplies No. 1 Std ; (4)/45, dated the 3rd day of Sep- 
tember, 1946, and registered under the Societies Registration Act, 
1860; 


Note. — -The Indian Standard Institution was set up with, inter alia, these functions? 

(a) to provide and promote the general adoption of standards on national and 
international basis; (b) to promote standardisation, quality, control and simpli- 
fication in the industry; (c) to provide for registration of standardisation marks 
applicable to products, commodities, etc.; and (d) to provide or arrange faci- 
lities for the examination and testing of commodities, etc. 

(f) ‘licence” means a licence granted under this Act to use the Indian 
Standards Institution Certification Mark, in relation to any article or 
process which conforms to the Indian Standard; 



Note 


'(g) “mark” includes a device, brand, heading, label, ticket, pictorial repre- 
sentation, name, signature, word, letter or numeral or any combination 
thereof; 

.—The Trade and Merchandise Marks Act, 1958, Section 2 (1) (j)> defines "mark" 
thus: ‘“Mark' includes a device, brand, heading, label, ticket, name, signa- 
ture, word, etter or numeral or any combination thereof.” 

^“prescribed” means prescribed by rules or regulations made under this 
Act; 

(i) “process” includes any practice, treatment and mode of manufacture of 

any article; 

(j) “registering authority” means any authority competent under any law 

for the time being in force to register any company, firm or other body 
of persons, or any trade mark or design, or to grant a patent* 

(k) “specification” means a description of an article or process as far as 

practicable by reference to its nature, quality, strength, purity, composition, 
quantity, dimensions, weight, grade, durability, origin, age material 
mode of manufacture or other characteristics to distinguish it from any 
other article or process; ■ ■ 

(]) “Standard Mark” means the Indian Standards Institution Certification 
Mark specified by the Indian Standards Institution to represent a parti- 
cular Indian Standard; y 

^ j 


<m) trade mark means a mark used or proposed to be used in relation to 
goods for the purpose of indicating, or so as to indicate, a connection 
m the course of trade between the goods and some person having the 

>? er “ ° r a* registered user, to use the mark, whe- 

ther with or without any indication of the identity of that person; 

tVoI. 19.1 3 A. M. 33 ' 
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(n) an article is said to be marked with a Standard Mark if the article itself 
is marked with a Standard Mark or any covering containing, or label 
attached to, such article is so marked. 

p* | r g . f- ■ r* | , | V 4 ’ 4 ■ 

3. Powers and duties of the Institution. — -The institution may exercise such 
powers and perform such duties as may be assigned to it by or under this Act, 
and, in particular, such powers include power to — 

(a) establish and publish, in such manner as may be prescribed, the Indian 

Standard in relation to any article or process; 

*[(aa) recognise as an Indian Standard, in such manner as may be pre- 
scribed, any standard established by any other Institution in India or 
elsewhere, in relation to any article or process;] 

(b) specify a Standard Mark to be called the Indian Standards Institution 

( Certification Mark, which shall be of such design and contain such 
particulars as may be prescribed to represent a particular Indian 
Standard; 

(c) grant, renew, suspend or cancel, in such manner as may be prescribed, 

a licence for the use of the Standard Mark; 

* 

(d) levy such fees for the giant or renewal of any licence as may be pre- 
scribed; 

(e) make such inspection and take such samples of any material or sub- 

stance as may be necessary to see whether any article or process in re- 
lation to which the Standard Mark has been used conforms to the 
Indian Standard or whether the Standard Mark has been improperly 
used in relation to any article or process with or without licence; 

(f) do such other acts as may be prescribed. 

[°] Inserted by the Indian Standards Institution (Certification Marks) Amendment Act, 
1961 (XLIV of 1961), Section 4 (30-11-1961). 

4. Authentication of orders and other instruments of the Institution. — All 
orders and decisions of and all other instruments issued by, the Institution shall 
be authenticated by the signature of such officer or officers as may be authorised 
by the Institution in this behalf. 

5. Prohibition of improper use of Standard Mark. — *(1) No person shall use, 
in relation to any article or process, or in the title of any patent, or in any trade 
mark or design the Standard Mark or any colourable imitation thereof, except 
under a licence granted under this Act. 

(2) No person shall, notwithstanding that he has been granted a licence, use 
in relation to any article or process the Standard Mark or any colourable imita- 
tion thereof unless such article or process conforms to the Indian Standard. 

6. Prohibition of use of certain names, etc. — -No person shall, except in such 
cases and under such conditions as may be prescribed, use without the previous 
permission of the Institution,— 

(a) any name which so nearly resembles the name of the Indian Standards 

Institution as to deceive or likely to deceive the public or which con- 
tains the expression "Indian Standard*’ or any abbreviation thereof; or 

(b) any mark or trade mark in relation to any article or process containing 

the expressions “ Indian Standard” or *Tndian Standard Specification'’ or 
any abbreviation of such expressions. 

Note. — Contravention of the provisions of sections 5 and 6 is punishable with fioe 
which may enrhojid to ten thousand rupees. The property in respect of which 
the contravention has takgn place is also liable to be forfeited to the Govern- 
ment — See Section 13. 

[ 1 f. Emblems and Names (Prevention of Improper Use) Act, 1950 (12 of 1950), S. 3; 
i Trade and Merchandise Marks Act, 1658, S. 11.] 

7. Prohibition of registration in certain cases. — -(1) Notwithstanding anything 
contained in any law for the time being in force, no registering authority shall 

(a) register, any company, firm or other body of persons which bears any 

name, or 
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(1>) register a trade mark or design which bears any name or mark, or 

fe) giant a patent, in respect of an invention, which bears a title contain- 
ing any name or mark, 

if the use of such name or mark is in contravention of section 5 or section 6. 

(2) ] I any question arises before a registering authority whether the use of 
any name or mark is in contravention of section 5 or section 6, the registering 
authority may refer the question to the Central Government, whose decision 
thereon shall be final. 

i , 

8. Inspectors. — (1) The Institution may appoint as many Inspectors as may 
be necessary for the purpose of inspecting whether any article or process in rela- 
tion to which the Standard Mark has been used conforms to the Indian Standard 
or whether the Standard Mark has been improperly used in relation to any article 
or process with or without licence, and for the purpose of performing such other 
functions as may be assigned to them. 

(2) Subject to any rules made under this Act, an Inspector shall have power 

to — 

(a) inspect any operation carried on in connection with any article or pro- 

cess in relation to which the Standard Mark has been used: 

|, J g ™ 

(b) take samples of any article, or of any material or substance used in any 

article or process, in relation to which the Standard Mark has been 
used; 

(c) exercise such other powers as may be prescribed, 

(3) Every Inspector shall be furnished by the Institution with a certificate of 

as an Inspector, and the certificate shall, on demand, b© produced by 
the Inspector. 7 ' 

^ Every Inspector shall he deemed to be a public servant within the 
meaning of section 21 of the Indian Penal Code.] 

[°] Inserted by the Indian Standards Institution (Certification Marks) Amendment Act 
1961 (XLIV of 1961), Section 5 (30-11-1961). 


k !• 

9. Power to obtain information, etc. — -Every licensee shall supply the Insti- 
tution with such information, and with such samples of anv material or suWann^ 
used in relation to any article or process, as the Institutio^ may r«mih 

10. Power to authorise the competent authority.-.(l) The 7 c££d Govern- 
ment may, in consultation with the Institution, by notificationt in any Official 
Gazette, direct that an/ power exercisable by the Institution •[• * •] under this 
Act shall, in relation to such matters and subject to such conditions as may be 
specified in the direction, be exercisable also by such authority or such organisa- 
tion as- may be specified in the notification (hereinafter referred to as the “conme- 
tenf authority”). 

(2) For avoidance of doubts, it is hereby declared that the Central Govern- 
ment may, by a like notification, withdraw! the powers delegated to a compe- 
tent authority under sub-section (1). 

t°] T he words “by or” were omitted by the Repealing and Amending Act 1957 

. (XXXVI of 1957), Section S and Schedule II (17-9-1957). 

[tl For such notifications, .see Gaz. of Ind., 1964, Pt n. Sec. 3 (ii). Extra., p 1177- 
Gaz. of Ind., 1968, Pt. II, Sec. 3 (ii), p. 1606; Gaz of Ind.,’ 1969,’ Pt ri 
Sec. 3 (ii), pp. 455 and 884: Gaz. of Ind., 1962, Pt. II, Sec. 3 (ii) pp’ 561 and 
3241. * 

[I] For such notification, see S O, 55, Gaz. of Ind., 1966, Pt. II, Sec. 3 (ii), p , 28 ■ 


II. Appeals. — (1) Any person aggrieved by an order passed under dance M 
of section 3, whether by the Institution or by a competent authority mav nreLr 
an appeal to the Central Government. * y ** 

(2) The appeal shall be presented in such form and manner and within c, r -h 
time as may be prescribed, 1 


(3) The Central Government shall, in dealing with appeals under 
follow such procedure as may be prescribed. 


this section, 

- * 
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12. Certain matters to be kept confidential* — Any information obtained by an 
Inspector, competent authority, or the Institution from any statement made or in- 
formation supplied or in any evidence given or from inspection made under the 
provisions for this Act shall be treated as confidential: 

Provided that nothing in this section shall apply to the disclosure of any infor- 
mation for the purpose of prosecution under this Act. 

13. Penalty for improper use of Standard Marks, etc. — (1) Any person who 
contravenes the provisions of section 5 or section 6 shall be punishable with fine 
which may extend to ten thousand rupees. 

(2) A ay Court trying a contravention under sub-section (1) may direct that 
any property in respect of which the contravention has taken place shall be for- 
feited to the Government. 

14. Penalty for other offences. — Whoever contravenes any of the provisions 
of this Act or of any rules made thereunder shall, if no other penalty is elsewhere 
provided by or under this Act for such contravention, be punishable with fine 
which may extend to one thousand rupees. 

15. Cognizance of offences by Courts. — (1) No Court shall take cognizance 
of any offence punishable under this Act, save on complaint made by or under 
the authority of the Government or the Institution or by an. officer empowered in 
tins behalf by the Government or the Institution. 

(2) No Court inferior to that of a presidency magistrate or a magistrate oF 
the first class specially empowered* in this behalf shall try any offence punish- 
able under this Act. 

[°] All First Class Magistrates in Jammu and Kashmir are empowered under this pro- 
vision — See iammu and Kashmir Gaz., 21-11-1962, Pt Ill, Extra. (No. 33G): Ail 
Presidency Magistrates and Magistrates of the First Class are specially empower- 
ed — See Maha. Gaz., 18-4-1963, Pt. IV- A, p. 468: All First Class Magistrates in 
the then State of Punjab have been so empowered — See Punj. Gaz., 22-7-1963, 
Extra., p. 805: All First Class Magistrates in the Union territory of Pondicherry 
have been empowered under this provision — See Pondi. Gaz., 14-6-1966, No. 24, 

J page 329; see also Him. Pra. Gaz., 29-4-1967, Pt. I, p. 120. 

& 

16. Protection of action taken under this Act. — No suit, prosecution or other 
legal proceeding shall lie against the Central Government or the Institution or any 
person acting under the authority of the Central Government or the Institution for 
anything which is in good faith done or intended to be done in pursuance of this 
Act or of any rule or regulation made thereunder. 

* 

17. Act not to affect the operation of certain Acts. — Nothing in this Act shall 
affect the operation of the Agricultural Produce (Grading and Marking) Act, 1937, 
or the Drugs Act, 1940. 

18. Savings. — Nothing in this Act shall exempt 'any person from any suit or 

other proceeding which might, apart from this Act, be brought against him. 

♦ 

19. Directions by the Central Government. — (1) The Central Government 
may, if satisfied that the public interest so requires, by order in writing for rea- 
sons to be stated therein, give to the Institution general instructions to be follow- 
ed by the Institution and such instructions may, notwithstanding anything contain- 
ed in the Societies Registration Act, 1860, include directions to make or amend 
any bye- aw relating to the composition of the Governing Body or other Com- 
mittees of the Institution and its powers and functions in such :orm and within 
such 'period as may be specified in the order. 

(2) In the exercise of its powers and performance of its duties, the Institution 
shall not depart from any general instructions issued under sub-section (1). 

Explanation In this section the expression ‘‘bye-law" includes all rules, or 

regulations (by whatever name called) which the Institution is competent to make 
in the exercise of the- powers conferred on it under the Societies Registration ct, 
1860. . * 
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20. Power to make rides. — ^1) The Central Government may, subject to the 
condition o! previous publication, by notification in the Official Gazette, make rules® 
to carry out the purposes of this Act. 

(2) In particular, and without prejudice to the generality of the foregoing 
power, such rules may provide for all or any of the following matters, namely: — 

(a) the procedure and manner in which the Indian Standard, in relation to 

any article or process, may be established and published; 

jf[(aa) the procedure and manner in which any standard established by any 
institution other than the Indian Standards Institution in India or else- 
where, in relation to any article or process, may be recognised;] 

(b) the design o the Standard Mark in relation to each Indian Standard 
and the particulars which a Standard Mark may contain; 

(c) authorisation of competent authority under section 10; 

.(d) the maimer in which, and the conditions subject to which, a licence to 

use the Standard Mark may be granted, renewed, suspended or can- 
celled; 

(e) the levy of fees for the grant or renewal of any licence; 

(f) the mode of inspection by the Institution and the manner in which sam- 

ples may be taken by it; ,J|| BIT IBS' IhHSH 

(g) the powers and functions of the Institution; 

(h) the cases in which, and the circumstances under which, exemption may 

be granted from the prohibition contained in section 6; 

(i) the powers of Inspectors; 

(j) the form and manner in which and the time within which appeals may 

be preferred; the procedure to be followed in hearing appeals; 

(k) the forms to be used under this Act; 

(l) any other matter which has to be, or may be, prescribed under this 

Act. 

* 

(3) 1^ making any rule under this section, the Central Government may pro- 
vide that a breach thereof shall be punishable with fine which may extend to 
one thousand rupees. 

i 

t[(4) Every rule made under this Act shall be laid as soon as may be after 
it is made before each House of Parliament while it is in session for a total period 
of thirty days which may be comprised in one session or in two successive ses- 
sions, and if, before the expiry of the session in which it is so laid or the session 
immediately following, both Houses agree in making any modification in the rule 
or both Houses agree that the rule should not be made, the rule shall thereafter 
have effect only in such modified form or be of no effect, as the case may be; so 
however that any such modification or annulment shall be without nremdire tn 
the validity of anything previously done under that rule.] 

{*] For the Indian Standards Institution (Certificatidn Marks) Rules, 1955, see Gaz, of 

Ind,, 1955, Pt. IX, Sec. 3, p. 99 (as amended by S.O. 1666, Gaz. of Ind. 1962 

Pt. ir. Sec. 3 (ii), p. 2015: S.O. 28, Gaz. of Ind., 1967, Pt. II, Sec. 3 (ii), p, 78). * 

[f] Inserted by the Indian Standards Institution (Certification Marks) Amendment Art 

1961 (XLIV of 1961) Sec. 6 (30-11-1961). ** 


21. Power to make regulations. — ( l) The Institution may, with the nrevious 
approval of the Central Government, by notification in the Official Gazette make 
regulations * not inconsistent with this Act and the rules made to 

carry out the purposes of this Act. • * 

2) In particular, and without prejudice to the generality of the foreimimr 
clauses (a), t[(aa>], (b) and <f) of snb-section (2) of section £) “* 

n Ga r z Ind^gSS^K r n 1955, see 

. o i a., iyoo, Pt. XX, bee. 3, p. 444 (as amended bv SO n rr r' c 

Ind.. 1962. Pt. II. Sec. 3 (ii). p. 1231; S.O. 1099, Gaz of tod., IZi, Pt.' U, 
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Sec. 3(ii), p. 1324; S.O. 2736, Gaz. of Ind., 1966, Pt II, Sec. 3{ii), p. 2641; 
S.O. 3111, Gaz. of Ind., 1968, Pt. II, Sec. 3(ii), p. 4102. 

m Inserted by the Indian Standards Institution (Certification of Marks) Amendment 
Act, 1961 (XL.IV of 1961), Section 7 (30-11-1961). 




[THE] STANDARDS OF WEIGHTS AND MEASURES ACT, 1956 

(ACT LXXX3X OF 1956) 

[The text of the Act printed here is as on 30-7-1973.] 

CONTENTS 


SECTIONS 

1. Short title, extent and commencement. 

2. Definitions. 

3. Primary unit of length. 

4. Primary unit of mass and standard unit 

of weight. 

5. Unit of time. 

6. Unit of electric current. 

7. Scale of temperature. 

8. Unit of luminous intensity. 

9. Primary unit of area. 

10. Primary unit of volume. 

11. Unit of capacity. 

ft 2 . Secondary units of mass and measures 

13. Standards of mass and measures. 


14. Continuance of certain weights and mea- 

sures during transitional period. 

15. Sets of standards of mass and measures. 

15A. Unit of length in navigation by sea 
or air. 

16. Conversion of existing weights and mea- 

sures into standard mass and mea- 
sures. 

17. Power to make rules. 

18. Repeal. 



THE FIRST SCHEDULE. 

THE SECOND SCHEDULE. 
APPENDIX I and II. 


STATEMENT OF OBJECTS AND REASONS 


“The standards of weights and length have been laid down in the Standards 
of Weights Act, 1939, and the Measures of Length Act, 1889, the standards be- 
ing the seer, the pound, the yard and their multiples and sub-multiples. These 
standards, however, have not been effectively enforced throughout the country, 
with the result that different systems of weights and measures prevail in different 
parts of the country. Moreover, the same term often represents different omits of 
weight in different areas and in different trades even within the same area. This 
state of chaos hampers trade and provides opportunity for the exploitation of the 
masses. There is urgent need for enforcing a uniform system of weights and 
measures throughout the country. The question has been under consideration of 
the Government for some time past and it is felt that the best course would 
be to adopt a uniform system of weights and measures based on the metric sys- 
tem. This system has already been adopted by nearly 70 countries and is re- 
cognised in all the countries of the world. Its adoption, together with the de- 
cimalisation of coinage, will be in the best interests of trade and industry of our 
country. 


2. The Bill seeks to lay down metre as the primary unit of length and 
kilogram as the primary unit of mass. It lays down standards not only for mass 
and length, but also for time, temperature, electric current and luminous inten- 
sity. The Bill merely lays down the standards of weights mid measures. Under 
Entry 50 of the Union List, Parliament is competent only to establish standards 
of weights and measures while under Entry 29 of the State List, the 
implementation and enforcement of these standards would be the responsibility 

of State Governments. 

3. The transition to the metric system will be gradual and according to a 
phased programme. A maximum period of ten years has been provided for ie 
complete adoption of the system. While the transition should be gradu , a at 
too leisurely pace may defeat the purpose of the reform. The Bill seeks to «s- 
peal not only the two Central Acts, namely, the Standards of Weights Act, 1939 
and the Measure of Length Act, 1889, but also every State Act m so far as it 
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establishes any standard of weight or measure. During the transitional period, 
however, the use of the standards now prevailing will be permitted tjo the ex- 
tent necessary.”— Gaz of Ind., 1956, Extra., Ft. II, Sec. 2, p. 736. 

ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 
1 — Amended by Acts XLI of I960; LIV of 1964. * ' 

• —Extended by Regns. XII of 1962; VI of 1963; Act XXV of 1967. 

COGNATE ACTS AND PROVISIONS 

1. Andaman and Nicobar Islands Weights and Measures (Enforcement) Regulation* 

I of 1959. 

2. Andhra Pradesh Weights and Measures (Enforcement) Act, Andh, Pra. Act I of 

1959. / . ‘ 

3. Assam Weights and Measures (Enforcement) Act, Assam Act XIX of 1959. 

4. Bihar Weights and Measures (Enforcement) Act, Bih. Act VII of 1959, 

5. Bombay Weights and Measures (Enforcement)-’ Act, Bom. Act LXIX of 1958. 

6. Goa, Daman and Diu Weights and Measures (Enforcement) Act, Goa Act IX 
of 1968. 

7. Himachal Pradesh Weights and Measures (Enforcement) Act, Him. Pra. Act 

xxm of 1968. i ji jr HrlH ll lfl 

8. Kerala Weights and Measures Act, Ker. Act XLV of 1958. 

9. Madhya Pradesh Weights and Measures (Enforcement) Act, M. P. Act XIV of 

1959. 

10. Mysore Weights and Measures (Enforcement) Act, Mys. Act II of 1959. 

11. Orissa Weights and Measures (Enforcement) Act, On. Act XX of 1958. 

12. Punjab Weights and Measures (Enforcement) Act, Punj, Act XXII of 1958. 

13. Rajasthan Weights and Measures (Enforcement) Act, XXXII of 1958, 

14. Tamil Nadu Weights and Measures (Enforcement) Act, T. N Act XX of 1958. 

15. Uttar Pradesh Weights and Measures (Enforcement) Act, U. P. Act V of 1959, 

16. West Bengal Standards of Weights and Measures (Enforcement) Act, W. B, Act 

XX HI of 1958. 

17. Laccadive, Minicoy and Amindivi Islands Weights and Measures (Enforcement) 

Regulation, V of 1961. 

m m 

[THE] STANDARDS OF WEIGHTS AND MEASURES ACT, 1956 

(ACT LXXX1X OF 1956)° ' llfl I HDH 

[28th December, 1956] 

An Act to establish standards of weights and measures based 

on the metric system. 

Be it enacted by Parliament in the Seventh Year of the Republic of India as 
follows: — 

[°] For Statement of Objects and Reasons, see Gaz. of Ind., 1956, Extra., Pt. II- 

Sec. 2, p. 736; for the Report of the Joint Committee, see ibid, p. 855/3. 

The Act has been extended to the Union territory of — r 

(1) Pondicherry by S.O. 1686, Gaz. of Ind., 1958, Pt. II, Sec. 3 (ii), p. 1469. 

(2) Goa, Daman and Diu by Regn. XII of 1962 (1-11-1964); 

(3) Dadra and Nagar Haveli by Regn. VI of 1963 (1-7-1965). 

It has been extended to the Kohima and Mokokchung districts of the State of Naga- 
land by Act XXV of 1967, with effect from 1-9-1967 — See S.O. 3085 of 1967 * 

1. Short title, extent and commencement. — (1) This Act may be called THF 
STANDARDS OF WEIGHTS AND MEASURES ACT, 1956. 

(2) It extends to the whole of India •[• ° *]. 

(3) It shall come into force on such date, not being later than ten years from 

the passing of this Act, as the Central Government may, by notification in the 
Official Gazette, appoint; and different dates! may be appointed for different pro 
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visions of this Act or for different areas or for different classes of undertakings 0 
or for different classes of goods. 

J [Provided that, in relation to the State of Jammu and Kashmir, the said 
period of ten years shall be computed from the date on which the Standards of 
.Weights and Measures (Amendment) Act, 1960, comes§ into force.] 

[°] The words “except the State of Jammu and Kashmir” were omitted by the Stan- 
dards of Weights and Measures (Amendment) Act, 1960 (XLI of 1960), Section 2 
(1-10-1960). v ‘ 

[fl Provisions relating to units of mass enforced throughout India (except the State 
of Jammu and Kashmir and those areas in which, and except those classes pc 
undertakings, or those classes of goods in respect of which the provisions have 
already come into force) with effect from 1-4-1960 — See S.O. 839, Gaz. of Ind., 
1960, Pt. II, Sec. 3 (ii). Extra., p. 221; in respect of undertakings engaged iti pro- 
cessing or manufacture of tobacco or manufactured tobacco, with effect from 1-1- 
1961 — Gaz. of Ind., 1960, Pt. II, Sec. 3(ii), Extra., p. 3761. 

Provisions relating to units of capacity came into force in the whole of India, except 
Jammu and Kashmir and except those areas where they have already been en- 
forced, with effect from 1-4-1962 — See S.O. 742, Gaz. of Ind., 1962, Pt. II, 
Sec. 3 (ii), p. 670. . ^ V . 

For areas in which the unit of capacity was enforced earlier, see S.O. 664 dated 
21-3-1961, Gaz. of Ind., 25-3-1961, Pt. II, Sec. 3 (ii). Extra., p. 315; S.O. 984 
dated 28-4-1961, Pt. II, Sec. 3(h), Extra., p. 611; S.O. 2142 dated 30-8-1961, 
Pt. II, Sec, 3 (ii), p. 2195: Provisions relating to units of length came into force 
on 1-10-1961 throughout India, except the State o! Jammu and Kashmir and those 
areas in which they were enforced earlier — S.O. 2375, dated 27-9-1961, Gaz. of 
Ind., 27-9-1961, Pt. II, Sec. 3 (ii). Extra., p. 1581: so far as units of length are 
concerned. Act was enforced with effect from 1-4-1962 in the Union territory of 
Pondicherry — --See S.O, 956 dated 28-3-1962, Gaz. of Ind., 28-3-1962, Pt. II, 
Sec. 3 (ii). Extra., p. 587: in the State of Jammu and Kashmir provisions relating 
to unit of length came into force on 1-7-1962 — See S.O. 1847, Gaz. of Ind., 
1962, Pt. II, S. 3 (ii). Extra., p. 2168: provisions in respect of unit of capacity 
enforced in Jammu and Kashmir with effect from 1-8-1962 — See S.O. 2374 dated 
24-7-1962, Pt, II, Sec. 3 (ii). Extra., p. 1873: provisions relating to units of area 
came into force throughout India, except the State of Jammu and Kashmir and the 
Union territory of Pondicherry on 1-10-1962 — See S.O. 2940, Gaz. of Ind., 24-9- 
1962, Pt. II, S. 3 (ii). Extra., p. 2035: provisions relating to units of volume came 
into force throughout India, except Jammu and Kashmir and Pondicherry, on 1-10“ 
1962 with exceptions as classes of undertakings, etc. — See S.O. 2942, Gaz. nf In 
1962, Pt. II, Sec. 3 (ii). Extra., p. 2035. 


[t] The proviso was added by Act XLI of 1960, Section 2 (1-10-1960). 

[§] The said Amendment Act, 1960, came into force on 1st October, 1960 See 

S.O. 2349 dated 23-9-1960 published in Gaz. of Ind., 1960, Extra., Pt. II, 
S. 3 (ii), p. 547. Proviso has exhausted itself now and the Act has applied in that 
State, in respect of all areas and certain goods, etc. — See S.Os. 7o2, 

733 and 734 — Gaz. of Ind., 29-3-1962, Pt. II, Sec. 3 (ii), Extra., pp. 345, 
346 and 347 — See S.O, 2144 of 1961 also. 

[°f] Act came into force on 1-1-1961 in respect of (i) motor transport undertakings 
so far as they undertake transport by road of passengers, animals or goo , 

(ii) undertakings engaged in the manufacture of motor vehicles or spare parts so 
far as they relate to the purchase or sale of motor vehicles or spare parts thereo , 
and (iii) -transactions involving the sale or purchase of motor vehicles or spare 
parts — -See S.O. 3178, Gaz. of Ind., 28-12-60, Pt. II, S. 3 (ii). Ext., p, 595; (1) in res- 
pect of undertakings engaged in the manufacture of alcohol in so^ far as ev un^er 
take the sale of alcohol and (ii) departments of Government in so ar as f. 
undertake the levy of duties of excise on alcohol, on 1 - 6- 1 9 G 1 throu Sh° ut 
except Bihar— See S.Os. 1219 and 1223, Gaz. of Ind., 1961 Pt. II, S. 3 (n), Extr 
pp. 803, 804: the Act, so far as undertakings engaged in the import, export* 

transportation, manufacture, possession or sale of such liquids an * i J* i m 

of Government in so far as they undertake the regulation and control of the nn- 
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port, export, transportation, etc., or sa e of liquids containing alcohol and levy of 
excise duties on such liquids came into force in Bihar on 1*6-1961 — See S.O. 
1221, Gaz. of Ind., 1961, Pt. II, Sec, 3 (ii), Extra., p. 803. 


2. Definitions. — In this Act, unless the context otherwise requires, - 

(a) “First General Conference of Weights and Measures" means the Con- 

ference Generale des Poids et Mesures held at Paris in 1889; 

(b) “International Bureau of Weights and Measures” means the Bureau 

Internationale des Poids et Mesures at Sevres in France; 

(c) “kilogram” means the mass of the platinum-iridium cylinder deposited at the 

International Bureau of Weights and Measures and declared inter- 
national proto-type of the kilogramme by the First General Conference of 
Weights and Measures; 

*[(d) “metre” means the length equal to 1,650,763.73 wave-lengths, in 
vacuum, of the radiation corresponding to the transition between the 
^ 2P .10 and 5d5 levels of Krypton atom of mass 86;] 

’e) “normal atmospheric pressure” means the pressure exercised by 101325 
newtons per square metre, a newton being the force which imparts to 
a mass of one kilogram an acceleration of one metre per second per 
second. . 

[°] Substituted for former definition by Act 54 of 1964, Section 2 (30-12-1964). 

3. Primary unit of length. — (1) The primary unit of length shall be a 
metre. 

» - 

(2) For the purpose of deriving the value of the metre, the Central Govern- 
shall cause to be prepared a national proto-type of the metre and shall cause 
the same to be certified °[by International Bureau of Weights and Measures] 
and shall deposit the same in such custody and at such place as the Central Gov- 
ernment may think fit. 

[°] Substituted for the words “in terms of the international proto-type of the metre” 
by Act 54 of 1964, Section 3 (30-12-1964). HSHHIH 

4. Primary unit of mass and standard unit of weight. — (1) The primary unit of 
mass shall be a kilogram. 

( 2 ) For the purpose of deriving the value of kilogram, the Central Govern- 
ment shall cause to be prepared a national proto-type of the kilogram and shall 
cause the same to be certified in terms of the international proto-type of kilo- 
gramme and shall deposit the same in such custody and at such place as the Cen- 
tral Government may think fit. 

(3) Notwithstanding anything contained in sub-section (1) of this section and 
section 12, the primary unit of mass for precious stones shall be a carat which is 
equal to one-five-thousandth of one kilogram, 

(4) The standard unit of weight at any place shall be the weight of the pri- 
mary unit of mass at that place. 


5. Unit of time. — (1) The primary unit of time shall be a second. 

( 2 ) A second means * [1/31,556,925.9747] of the length of the tropical year 

for 1900.0, the year commencing at 12.00 hours universal time on the 1st dav of 
[January, 1900. * 

Substituted for the figures “1/31,556,925.974” by Act 54 of 1964 Wtinn q 
(30-12-1964). * section -4 


6. Unit of electric current. — (1) The unit of electric current shall 


De 


an 


ampere. 

. < 2 > A ° ampere means that constant current which, flowing in two mnlhl 
strait conductors of infinite length of negligible circular cross-section and placed 
at a distance of one metre from each other in vacuum, produces a force of o , , „ 7 
newtons per metre length between the conductors oi 2x 10 


7. Scale of temperature. — The scale of temneratur** «fc a li 
scale otherwise known as Celsius where the temperature, under normal atmosSc 
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pressure, is taken to he zero degree at the melting point of ice and one hundred 
degrees at the boiling point of water. 

OBJECTS AND REASONS 

9 * 

“ ‘Otherwise known as Celsius” — . These words are added in view of the re- 
port of the U. K. Committee on Weights and Measures Legislation (1951) that by* 
recent international agreement the degree centigrade is now described as 
celsius.” — J.C.R., page 855/13. 

8. Unit of luminous Intensity. — -(1) The unit of luminous intensity shall be 

the candela. 

(2) A candela means one-sixtieth part of luminous intensity normally emitted 
by one centimetre square of integral radiator (black body) at the temperature of 
solidification of platinum. 

9. Primary unit of area. — The primary unit of area shall be the square 

metre, 

10. Primary unit of volume. — The primary unit of volume shall be the cubic 
metre. 

11. Unit of capacity. — The unit of capacity shall be a litre which is the 
volume occupied by the mass of one kilogram of pure air-free water at the tempe- 
rature of its maximum density and under normal atmospheric pressure. 

12. Secondary units of mass and measures. — The Central Government may, 
by notification 0 in the Official Gazette, declare in relation to the units of mass 
and measures referred to in sections 3 and 4 and sections 9 to 11, both inclusive, 
the magnitude and denominations of such units of mass and measures as it thinks 
fit to be the secondary'’ units of mass and measures under this Act: 

Provided that every such secondary unit shall be an integral power of ten 
(positive or negative) of any one of such units. 

[°] See S.O. 2134, dated 26-8-1960, Gaz. of Ind., 1960, Pt. II, Sec. 3 (ii), p.2553. 

13. Standards of mass and measures. — (1) The units of mass and measures 
referred to in sections 3 and 4 and sections 9 to 11, both inclusive,', and the 
secondary units of mass and measures declared under section 12 shall be the stan- 
dards of mass and measures. 

1 

(2) No unit of mass or measure other than the units of mass and measures 
referred to in sub-section (1) shall be used as a standard mass or measure. 

14. Continuance of certain weights and measures during transitional period.— 
(1) Notwithstanding that this Act has come into force in respect of any area or 
class of goods or undertakings, the Central Government may, by notification 10 in 
the Official Gazette, permit the continuance of the use, after such commencement, 
in respect of that area or class of goods or undertakings, of such weights and 
measures, in addition to the standards of mass and measures and for such period, 
not exceeding three years, as may be specified in the notification. 

(2) Nothing in sub-section (1) shall be deemed to empower the Central Gov- 
ernment to issue any such notification in respect of any weight or measure which 
was not in use immediately before the commencement of this Act. 

[*] For such notifications, see Appendix II. 

Note. — -Transition to the metric system has to be gradual, but not at too leisurely a 
pace as to defeat the purpose of the reform. Shift over to the new system 
after the coming into force of that Act was bound to take time. Central Govern- 
ment was, therefore, authorised under this section to permit the continuance of the 
existing system for a certain period not exceeding three years. 

15. Sets of standards of mass and measures. — *(l) The Central Government 
shall cause to be prepared as many sets as it may deem necessary of such standards 
of mass and measures referred to in Section 13 or multiples or sub-multiples there- 
of as the Central Government may consider expedient, and shall cause each mass 
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and measure of such set to be authenticated as having been ascertained from the 
primary units of mass or measure as the case may be. 

(2) The Central Government shall supply to each of the State Governments as 
many such sets as it may deem fit. 

* ■ 

° [ 1 5- A. A unit of length in navigation by sea or air. — Notwithstanding any- 
thing contained in this Act, a nautical mile which is equal to 1,852 metres, may 
;be used as the unit of length in relation to navigation by sea or air.j 

[°] Inserted by Act 54 of 1964, Section 5 -(30-12-1964). 


16 . Conversion of existing ' weights and measures into standard mass and 
measures. — (1) The value expressed in terms of any weight set forth in sub-section 
(1) of Section 3 of the Standards of Weight Act, 1939, or in terms of any measure 
expressed in inches, feet, yards or miles or in gallons may be converted into the 
value expressed in terms of a standard mass or measure at the rates specified in 
the * First Schedule. 

* 

(2) The Central Government may, by notification in the Official Gazette spe- 
cify the rates at which the value expressed in terms of any weight or measure 
other than those referred to in sub-section (1} may be converted into the value 
expressed in terms of a standard mass or measure.* 

(3) All references in any enactment or in any notification, rule or order under 

any enactment or in any contract, deed or other instruments to a value expressed 
in terms of any weight or measure other than those of a standard mass or 
measure shall be construed as references to that value expressed in terms of a 
standard mass or measure, as the case may be, converted thereto at the rates spe- 
cified in the First Schedule or in the notification issued under sub-section (2), as 
the case may be. . 

(4) Where in any transaction the value expressed in terms of any weight or 
measure is required to be converted into that value expressed in terms of a 
standard mass or measure under this section, the calculation, for the purposes of 
such transaction, shall be made in such manner as may be prescribed by rules. 

[°] For rules, see footnote under Section 17 (2) (e). 

17. Tower to make rules. — (1) The Central Government may, by notification 
in the Official Gazette, make rules* to carry out the purposes of this Act. 

(2) In particular, and without prejudice to the generality of the foregoing 
power, such rules may provide for all or any of the following matters, namely:— 

(a) the preparation of the standards of mass and measures under section 15; 

(b) the custody of the set of standards of mass and measures which are to 

be maintained by the Central Government and the periodical verifica- 
tion and adjustment thereof; 

(c) the periodical verification and adjustment of sets of standards of mass 

and measures supplied to the State Governments; 

(d) the limits of error which may be tolerated in the standards of mass and 

measures when they are manufactured for being used, or are being 
used, in transactions generally, or in any class of transactions in parti- 
cular; 

v (e) the manner in which the value expressed in terms of any weight or 

measure other than in terms of a standard mass and measure may be 
converted thereto!; and 


(f) any other matter which has to be, or may be, prescribed, 

}[(3) Every rule made under this section shall be laid as soon as may be 

after it is made, before each House of Parliament while it is in session for a" total 

period of thirty days which may be comprised in one session or in two successive 

sessions, and if before the expiry of the session in which it is so laid or the 

session immediately following, both Houses agree in making any modification in 
the rule or both Houses agree that the rules should not be made, the rule slnll 
thereafter have effect only in such modified form or be of no effect as the case 
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may 1 >e, so however that any such modification or annulment shall be without pre- 
judice to the validity of anything previously done under that rule.] 

[ ] For “the Standards of Weights and Measures Rules, 1958’*, see S.O. 2403 dated 
5-11-1958 published in Gaz. of Ind., 1958, Ft, II, Sec. 3 (ii), p. 2483 (amended 
by S.O. 2403 dated 5-11-1958). 

[t] For “the Standards of Weights and Measures (Conversion to Standard Weights) 
Rules, 1960”, see S.O. 2760 dated 11-11-1960 published in Gaz. of Ind.* 1960, 
Pt. II, Sec. 3 (ii), p. 3337 (as amended by S.O. 2760 dated 19-11-1960). 

[fl Substituted for the original sub-section (3j by the Standards of Weights and 
Measures (Amendment) Act, 1960 (XLI of 1960), Section 3 (1-10-1960). 

18. Repeal. — (1) The Measures of Length Act, 1889, and the Standards of 
Weight Act, 1939, are hereby repealed. 

(2) The enactments specified in the Second Schedule shall, to the extent to 
which they contain any provision which corresponds to any provision of this Act, 
stand repealed. 

(3) (f, immediately before the commencement of this Act or any provision 
thereof ip respect of any area or class of goods or undertakings, there is in force 
in respect of that area or class of goods or undertakings, any law which corres- 
ponds to this Act or to any provision thereof and which is not repealed by sub- 
section (1) or sub-section (2), that corresponding law shall stand repealed. 


THE FIRST SCHEDULE 
[See section 16 (1).] 
STANDARDS OF WEIGHT 


1 grain 

= 0.000064799 

kilogram. 

1 ounce 

= 0.0283495 

kilogram* 

1 pound 

= 0.4535924 

kilogram. 

1 cwt. 

= 50.802 

kilograms. 

1 ton 

= 1016.05 

kilograms. 

1 tola 

= 0.0116638 

kilogram. 

1 seer 

= 0.93310 

kilogram. 

1 maund 

= 37.3242 

kilograms. 

rANDARDS 

OF LENGTH AND 

CAPACITY 

1 inch 

= 0.0254 

metre (exact). 

1 foot 

= 0.3048 

metre (exact). 

1 yard 

= 0.9144 

metre (exact). 

1 mile 

= 1609.344 

metres (exact) 

1 imperial 
gallon. 

= 4.54596 

litres. 

THE 

SECOND SCHEDULE 


[See Section 18 (2)] 

1. The Assam Adoption of Standard Weights Act, 1955 (9 of 1955). 

2. The Bhopal State Weights and Measures Act, 1953 {15 of 1953). 

3. The Bihar Weights Act, 1947 (17 of 1947). 

4. The Bombay Weights and Measures Act, 1932 (15 of 1932). 

5. The Central Provinces and Berar Weights and Measures of Capacity Act, 1928 

(2 of 1928). 

6. Tho Cochin Weights and Measures Act, 1112 (63 of 1112), 

7. The Coorg Act, 1954 (7 of 1954). 

8. The Hyderabad Weights and Measures Act, 1356 Fasli (14 of 1356 Fasli). 

9. The Madhya Bharat Weights Act, 1954 (21 of 1954). 

10. The Madras Weights and Measures Act, 1948 (22 of 1948), as in force in the 

State of Madras or of Andhra. 

11. The Mysore Weights and Measures Act, 1902 (3 of 1902). 

12. The Orissa Weights and Measures Act, 1943 (7 of 1943). 

33. The Punjab Weights and Measures Act, 1941 (12 of 1941). 

14. The Rajasthan Weights and Measures Act, 1954 (16 of 1954). 

15. The Travancore Weights and Measures Act, 1085 (6 of 1085).' 

16. The United Provinces Weights and Measures Act, 1947 (23 of 19*18), 


i 
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APPENDIX 
PART I 

Undertakings and Goods in respect of which metric weights are introduced 


In exercise of the powers conferred by sub-section (3) of section 1 of the Standards 
of Weights and Measures Act, 1956, the Central Government has, by notification pub- 
lished in the Gazette of India, appointed different dates for different undertakings or 
classes of goods. The purport of these notifications is given below: 


Notification 

Date on which Act 

In respect of 

Published in 

with date 

came into force 


Gaz. India 

1 

2 

3 

j 

4 


S. O. 698 D /- 
26-4-1958 

S. O. 1033 D /- 
30-5-1958 


S. O. 414 D/- 
31-1-1959 


S. O. 613 D /- 
28-2-1959 


S. O. 1 687 D/. 
9-7-1959 

S. O. 1822 D /- 
29-7-1959 


S. O. 2253 D /- 
25-9-1959 


S. O. 2558 D /- 
5-11-1959 


S. O. 125 D/- 
31-12-1959 


1 July, 1958 
1 July, 1958 

1 Nov., 1959 

1 April, 1959 

1 April, 1960 
1 April, I960 

1 April, 1960 

1 April, 1960 

1 April, 1960 


Jute mills in so far as they under- 
take the purchase and sale of 
|ute products. 

Associations recognised by the 
Central Government under S. 6 
of the Forward Contracts (Regu- 
lation) Act, 1952, in so far as 
they undertake the regulation 
and control of forward contracts 
in raw and manufactured jute. 

Units of mass shall come into force 
in respect of sugar factories in 
so far as they undertake the pur- 
chase of sugarcane or sale of 
sugar. 

Cotton textile mills in so far as 
they undertake the sale of yarn 
and cotton textile products 
(other than cloth) or the stamp- 
ing of cloth, yarn and other 
cotton textile products. 

Factories engaged in the manufac- 
ture of paints in so far as they 
undertake the sale of paints. 

Units of mass shall come into force 
in respect of factories engaged 
in the manufacture of biscuits in 
so far as they undertake sale of 
biscuits. 

Units of mass shall come into force 
in respect of factories engaged 
in the manufacture of soap to 
the extent they undertake the 
purchase of raw materials for 
such manufacture and the sale 
of soap. 

Factories engaged in the manu- 
facture of drugs in so far as they 
undertake the sale of drugs or 
purchase of materials. 

Transactions involving sale or pur- 
chase of fertilizers. 


1958, Pt. XI -S. 3(ii), 
page 471. 

Ibid, page 860. 

* 

\ 

1959, Pt. Tr-S. 3 (it), 
page 444. 


Ibid, page 690, 


Ibid, page 1875, 


Ibid , page 2011, 


Ibid , page 2921. 


Ibid, page 3177. 


1960, Pt. II-S. 3 (ii), 
page 228. 



S.O. 1251, dated 24-6-53. — 1st Oct., 1958, in respect of classes of undertakings and 
classes of goods specified in the Tables below to the extent specified therein,—, 


Table A 

1. The Indian Air Lines and Air India International Corporations in so far as they 

undertake air transport services, except in matters relating to air distances and 
speed of aircraft. - 


2. Government Deptts. and commercial and industrial undertakings owned or controlled 

* “ S ° f “ “ they undertake the purchase or supply of stores in- 
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3. Government Departments in so far as they undertake survey of land or mines. 

4. Government Departments in so far as they undertake the study or publication of 

any technical, scientific or marketing data relating to weather, irrigation and 
power projects or undertake drawings and specifications of scientific apparatus 
for use in laboratories and educational institutions except in matters relating to 
air distances and speed of aircraft. 

Table B 

/ 

1. Cotton textile mills in so far as they undertake the purchase of cotton or sale of 

cloth. 

2. Iron and steel factories in so ar as they undertake the purchase of 

raw materials or sale of iron and steel products. 

3. Factories engaged in engineering industry in so far as they undertake the sale 

of their products. 

4. Factories engaged in the manufacture of heavy chemicals in so far as they under- 

take the purchase of raw materials or sale of their products. 

5. Factories engaged in the manufacture of cement in so far as they undertake the 

sale of cement. 

6. Factories engaged in the manufacture of salt in so far as they - undertake the sale 

of salt. 

7. Factories engaged in the manufacture of paper, pulp, or paper-board in so far as 

they undertake the sale of paper, pulp or board, 

8. Factories engaged in the manufacture of refractories, in so far as they under- 

take the sale of refractories. 

.9. Coffee Board in so far as it undertakes the sale of coffee from the surplus pool, 
either by itself or through its agents. • • 

10. Factories engaged in the manufacture of copper, aluminium, lead, antimony and 

tin in so far as they undertake the sale of copper, aluminium, lead, antimony 
and tin including alloys and products of these metals. 

11. Associations recognised by the Central Government under section 6 of the For- 

ward Contracts (Regulation) Act, 1952, in so far as they undertake the regu- 
lation and control of forward contracts in cotton. 

12. Sale of raw rubber. — Gaz. of Ind., 1958, Extra., Pt. II, Sec. 3 (ii), page 770. — * 

m 

S. O. 1978 dated 25-8-1959 — 1st October, 1959 is the date appointed in respect of 
the classes of undertakings specified below to the extent specified therein: 

(i) factories engaged in the processing of coir yarn or the manufacture of coir 

products in so far as they undertake the purchase o coir or coir yam/or 
the sale of coir, coir yarn and other coir products j 

(ii) the Central Coir Co-operative Marketing Societies in so far as they under- 

take the purchase of coir or coir yam or the sale of coir, coir yarn and 
other coir products. — Gaz. of Ind., 1959, Pt. IX, Sec. 3 (ii), page 2148. 

(iii) appointed date in respect of woollen mills in so far as they undertake the 
purchase of raw wool and sale of woollen products is 1-10-1960 — See S.O. 
1676, Gaz. of Inch, 1960, Pt. II, Sec. 3 (ii), page 1952; 

(iv) 1-8-1960 — Ports in respect of transactions involving the levy of shipping 
charges for services rendered and (ii) of port dues on ships and. on goods 
landed or shipped through docks, jetties, bunders and is and and wharves, 
(iii} shipping industry in respect of transactions involving the levy of freight 
on cargo — See S.O. 1898, Gaz. of Ind., 1-8-1960, Pt. II, Sec. 3 (ii). Extra., 

page 429. 


THE STANDARD OF WEIGHTS AND MEASURES (EXTENSION 

TO KOHIMA AND MOKOKCHUNG DISTRICTS) ACT, 1907 
'g&4r- • * (ACT 25 OF 1967)° 

v [26th August, 1907] 

An Act to extend the Standards of Weights and Measures Act, 1956 to the 
Kohima and Mokokchung districts in the State of Nagaland. 

Be it enacted by Parliament in the Eighteenth Year of the Republic of India 
as follows: — 

[ 1 l r or Statement of Objects and Reasons, see Gaz. of Ind., 10-7-1967, Pt. II, Sec. 2, 
Extra., p. 559. 

1. Short title. — This Act may be called THE STANDARDS OF WEIGHTS 
AND MEASURES (EXTENSION TO KOHIMA AND MOKOKCHUNG DIS- 
TRICTS) ACT, 1967. 

2. Extension of Act 89 of 1956 to Kohima and Mokokchutig districts in 
Nagaland. — The Standards of Weights and Measures Act, 1956, shall, as from the 
commencement of this Act, extend to the Kohima and Mokokchung districts in the 
State of Nagaland and shall come into force therein on such date* as the Central 
Government may, by notification in the Official Gazette, appoint. 

.[*] 1-9-1967 — See Gaz. of Ind., 1967, Pt. II, Sec. 3 (ii). Extra., page 1443 (S.O. 3085 
of 1967). 


[THE] STATE ACQUISITION OF LANDS FOR UNION PURPOSES 

(VALIDATION) ACT, 1954 

(ACT XXIII OF 1954) 

STATEMENT OF OBJECTS AND REASONS 

“Under clause (I) of Article 298 of the Constitution, the executive power of 
the Union extends, inter alia, to acquisition of property for the purposes of the 
Union; but prior to the commencement of the Constitution the executive power 
for acquisition of land was vested - in the Provincial' Governments 
under the Land Acquisition Act, 1894, Although the Land Acquisition 
Act, 1894, was brought into line with the Constitution by the Adap- 
tation of Laws Order, 1950, certain Provincial Governments continued to acquire 
land for Union purposes through an oversight. Convenience and expediency, how- 
ever, requires that powers for the acquisition of lands for Union purposes should 
still be vested in the State Governments and this has now been done by means 
of orders issued under Article 258 (1) of the Constitution entrusting the functions 
of the Central Government to State’ Governments. It is, however, necessary that 
acquisitions made and proceedings held by State Governments for or in connec- 
tion with the acquisition of lands for Union purposes at any time from the com- 
mencement of the Constitution to the date on which they came to be entrusted 
with the functions of the Central Government under Article 258 (1) should be 
validated. Hence the present Bill.” — Gaz. of Ind., 1954, Extra., Pt. II, Sec. 2, 
page 2. 

[THE] STATE ACQUISITION OF LANDS FOR UNION PURPOSES 

(VALIDATION) ACT, 1954 
(ACT XXHI OF 1954) a 

[30th April, 1954.] 

An Act to validate the acquisition under the Land Acquisition Act, 1894, of lands 
by certain State Governments for the purposes of the Union, and orders passed 
and proceedings held in connection therewith. 

BE it enacted by Parliament as follows: — 
n L„„ S Tr! ,° f ° b,eCtS “ d ReaSO,la - “ e Gaz - of Ind.. 1954. Extra., Pt. II. 
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1. Short title.— This Act may be called THE STATE ACQUISITION OF 
LANDS FOR UNION PURPOSES (VALIDATION) ACT, 1954. 

2. Validation of certain acquisitions of land and proceedings and orders con- 
nected therewith. — Every acquisition of land for the purposes of the Union made 
by any State Government acting or purporting to act under the Land Acquisition 
Act, 1.894, at any time during the period beginning with the commencement of 
the Constitution .and ending with the day on which the State Government was 
entrusted with the functions of the Central Government in relation to the acquisi- 
tion of land for the purposes of the Union in pursuance of clause (1) of Article 
258 of the Constitution, and every proceeding held and order made during the 
said period in connection with the acquisition of and for any such purposes, shall 
be deemed to be, and always to have been, as valid as if- the State Government 
had been duly entrusted with the said functions of t ie Central Government dur- 
ing the said period, and accordingly no acquisition so made, and no proceeding 
held and no order passed by any authority under the said Act in connection with 
any acquisition of land during the said period, shall be called in question merely 
on the ground that the State Government was not duly entrusted with the func- 
tions of the Central Government at the time the acquisition was made or the . 
proceeding was held or the order was made. 

Note. — See the Statement of Objects and Reasons, 
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[THE] STATE AGRICULTURAL CREDIT CORPORATIONS ACT, 1968 

(ACT 60 OF 1968)° 

[29th December 1968] 

An Act to provide for the establishment in the States and Union territories of Agri- 
cultural Credit Corporations and for matters connected therewith or incidental 
thereto. 

Be it enacted by Parliament in the Nineteenth Year of the Republic of India 
as follows: — 


[°] For Statement of Objects and Reasons, 
S. 2, Extra., p. 582. 

CHAPTE 


see Gazette of India, 6-5-1968, Pt II, 



PRELIMINARY 

1. Short title and commencement. — (1) This Act may be called THE STATE 
AGRICULTURAL CREDIT CORPORATIONS ACT, 1968. 

(2) It shall come into force on such date as the Central Government may, 
by notification in the Official Gazette, appoint, and different dates may be appoint- 
ed for different States or for different Union territories. 

2. Definitions. — In this Act, unless the context otherwise requires, 

(a) “agricultural marketing society” means a co-operative society the 
objects of which include the marketing of agricultural produce; 

.(b) “agricultural operation” includes animal husbandry, dairy farming, pisci- 
culture and poultry-farming; 

Explanation. — The expression “pisciculture'' includes the development 
of fisheries, both inland and marine, catching of fish and all activities 
connected therewith or incidental thereto; 

(c) “agricultural processing society” means a co-operative society the objects 

of which include the processing of agricultural produce; 

(d) “agricultural produce” includes the produce of an agricultural opera- 

tion; 

(e) “appropriate Government” means, — 

(i) in relation to any Corporation established in a Union territory, 

the Central Government, and 

(ii) in relation to any Corporation established at any other place, the 

State Government; 

(f) “banking company” has the meaning assigned to it in clause (c) of sec- 

tion 5 of the Banking Regulation Act, 1949; 

(g) Board” means the Board of Directors of the Corporation; 

(h) “co-operative farming society” means a co-operative society the objects 

of winch include the cultivation of land on a co-operative basis; 

IVoL 19.1 3 A. M. 34 
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(i) “Corporation”, in relation to a State or Union territory, means the Agri- 

cultural Credit Corporation established under section 3 in that State 
or Union territory, as the case may be; 

*[(ii) “corresponding new bank” means a corresponding new bank consti- 
tuted under section 3 of the Banking Companies (Acquisition and 
Transfer of Undertakings) Act, 1970;] 

f°] Inserted by Act 5 of 1970, Section 20 (5) (with retrospective effect from 19-7- 

1969). . ' .;?! I 

(j) “director” means a member of the Board; 

(k) “Food Corporation” means the Food Corporation of India established 

under the Food Corporations Act, 1964; 

(l) “prescribed” means prescribed by rules made under this Act; 

(m) * ‘Reserve Bank” means the Reserve Bank of India constituted under the 
Reserve Bank of India Act, 1934; 

(n) “subsidiary bank” has the meaning assigned to it in the State Bank ol 

India (Subsidiary Banks) Act, 1959; 

(o) “Central Co-operative Bank”, “Co-operative Bank”, “Co-operative So- 

ciety”, “Primary Agricultural Credit Society”, “Scheduled Bank”, “State 
Bank” and “State Co-operative Bank” have the me anin gs respectively 
assigned to them in section 2 of the Reserve Bank of India Act, 1934. 

CHAPTER II 

INCORPORATION OF STATE AGRICULTURAL CREDIT 
CORPORATIONS AND THEIR CAPITAL 

3, Establishment of State Agricultural Credit Corporations. — -(1) The appro- 
priate Government may, by notification in the Official Gazette, establish in any 
State or Union territory an Agricultural Credit Corporation under such name as 
may be specified in the notification: • ' 

Provided that no such Corporation shall be established in any State or Union 
territory other than the States of Assam, Bihar, Orissa, Rajasthan and West Bengal 
and the Union territories of Manipur* and Tripura, 0 except with the previous 
approval of the Central Government, and no such approval shall be given by the 
Central Government except after consultation with the Reserve Bank. 

(2) The Corporation established under this Act shall be a body corporate by 
the name specified in the notification referred to in sub-section (1) having per- 
petual succession and a common seal with power, subject to the provisions of this 
Act, to acquire, hold and dispose of property, and to contract, and may by that 
name sue or be sued. 

[°] Manipur and Tripura are States with effect from 21-1-1972 — See Act 81 of 1971. 

Two new States formed out of the territories of the State of Assam are Nagaland 

and Meghalaya — See Acts 26 of 1962 and 81 of 1971 read with S. 5 of 1969. 

, 4. Head Office and other offices. — (1) The Corporation shall establish its head 
office at such place in the State or Union territory as the appropriate Government 
may, after consultation with the Reserve Bank, specify. 

(2) The Corporation may, after consultation with the appropriate Government, 
establish offices or agencies at other places in the State or Union territory, as the 
case may be. . ' 

5. Share capital and shareholders.— ^l) The authorised capital of each Corpo- 
ration shall be such sum as the appropriate Government may initially fix but it 
shall, in no case, be less than one crore of rupees or more than five crores of 
rupees: \\ 

Provided that, where the authorised capital initially fixed is less than five crores 
of rupees, the appropriate Government may, from time to time, increase the autho- 
rised capital to such sum not exceeding five crores of rupees: 

Provided further that, where the appropriate Government is not the Central 
Government, the initial fixation of the authorised capital and any subsequent in- 
crease or reduction thereof, shall be made with the prior approval of the Central 
Government. 
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./■ ' 1 ii; • i ; each Corporation shall bo divided into such 

number of shares^ as the appropriate Government may determine and shall be 
issued as fully paid-up shares to the parties mentioned in sub-section (3)' at such 
nmes and in such manner and to such extent as the appropriate Government may 
determine and each of such shares shall have the same face value. 

(3) Out of the capital issued under sub-section (2),—— - 

.( a ) ^ ^e case of a Corporation established in a State, the Central Govern- 
ment shall subscribe for thirty per cent,, of the share capital, and in 
the case of a Corporation established in a Union territory, the Central 
Government shall subscribe or fifty per cent, of the share capital; 

[b) the Reserve Bank shall subscribe for twenty per cent, of the share 

capital; 

(c) in the case of a Corporation established in a State, the State Govern- 

ment shall subscribe for twenty per cent, of the share capital; 

* 0 111 Food Corporation, State Bank, subsidiary banks, ^[corresponding 
new banks,] and banking companies may subscribe for, in the aggre- 
gate, thirty per cent, of the share capital: 

Provided that none of the said parties shaU subscribe for more than fifteen per 
cent, of the share capital. 

(4) The parties referred to in sub-section (3) shall subscribe for the shares 
before such date as may be specified in this behalf by the Central Government 
by notification in the Official Gazette. 

(5) Subject to the provisions of sub-section (3), the Central Government shall 
determine the number of shares which are to be allotted to the parties referred 
to in clause (d) of that sub-section: 

* 

Provided that if any of the parties referred to in clause (d).of sub-section (3) 
fails to subscribe, by the date specified by the Central Government under sub- 
section (4), for any share allotted to it, such share shall be subscribed for by the 
Central Government, the Reserve Bank and the appropriate Government in such 
proportions as may be determined by the Central Government: 

Provided further that the shares subscribed for by the Central Government, 
the Reserve Bank and the appropriate Government, in pursuance of the provisions 
of the foregoing proviso, may be transferred to any party who is eligible und^ 

clause (cl) oi sub-sect / ■ crib© for such shares in the first instance, so, 

however, that the total number of shares held by any of the parties referred to in 

that clause does not exceed fifteen per cent, of the share capital of the Corpo- 
ration. A 

[*] Inserted by Act 5 of 1970, Section 20(5) (w.r.e.f. 19-7-1969). 

6. Restrictions on transfer of shares. — Save as otherwise provided in the 
second proviso to sub-section (5) of section 5, the shares of the Corporation shall 
not be transferable. 

CHAPTER HI 

MANAGEMENT OF THE CORPORATION 

7. Management.— ( 1) The general superintendence, direction and manage- 
ment of the affairs and business of the Corporation shall vest in a Board of Direc- 
tors who may exercise all the powers and discharge all the functions which may 
be exercised or discharged by the Corporation other than those which are expressly 

directed or required by this Act to be done by the Corporation in general 
meeting. 

(2) The Board in discharging its functions shall act on business p rinciples re- 
gard being had to public interest. * * - 

Corporation to be guided by directions of Central Government. — -In tin 
discharge of its functions, the Corporation shall be guided by such directions in 
matters of policy involving public interest as the Central Government may in con- 
sultation with the Reserve Bank, give to it in writing and, if any question arises 
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whether a direction relates to a matter of policy involving ' public interest, the 
decision of the Central Government thereon shall be final. 

9. Constitution of Board. — The Board of Directors of the Corporation shall 

consist of the following, namely: — 

(a) one director to be nominated by the Central Government who shall be 

the Chairman of the Board; 

(b) two directors nominated by the appropriate Government, one of whom 

shall be a person who has special knowledge of co-operation and who 
is not an employee of the Central or State Government or of the Re- 
serve Bank, State Bank, subsidiary bank, c [corresponding new Bank,] 
banking company, or Food Corporation; ^ 

(c) one director to be nominated by the Reserve Bank; ~ • 

(d) two directors to be elected in such manner as may be prescribed by 

the parties subscribing for shares in pursuance of the provisions of 
clause (d) of sub-section (3), and sub-section (5) of Section 5; 

(e) a managing director, to be appointed by the Central Government and, 

except in the case of first appointment, after consultation with the Board: 

Provided that, in appointing a managing director of a Corporation established 
in a State, the Central Government may also consult the Government of that State. 

[°] Inserted by Act 5 of 1970, Section 20 (5) (with retrospective effect Rom 19-7- 
1969). 




10. Managing director. — (1) The managing director shall — » 

(a) be a whole-time' officer of the Corporation; - 

(b) perform sucb duties as the Board may, by regulations or otherwise,' 

assign to him; * 

(c) hold office foi such term, not exceeding three years, as the Central 

Government may specify at the time of the appointment and be eligible 
for re-appointment; * • 

(d) receive such salary and allowances and be governed by such terms and 

conditions of service as the Central Government may — 

(i) in the case of first appointment determine, or 

ii) in the case of any subsequent appointment, determine after con- 
sultation with the Board. s . 

( --) The Central Government may, after consultation with the Board and for 
sufficient cause, remove the managing director from office: 

Provided that no managing director shall be so removed unless he hay been 
given an opportunity of showing cause against his removal. 


(3) If the managing t rector is by infirmity or otherwise rendered incapable 
of carrying out his duties or is absent on leave or otherwise in circumstances not 
involving the vacation of his appointment, the Central Government may, after con- 
sultation with the Board, appoint another person to act in his place during his 
absence. '■%- < * Wt 

11. Term of office of directors other than managing director. — (tl) A nomi- 

nated director, other than the managing director, shall hold office during the 
pleasure of the authority nominating him and the period of such office, unless 
terminated earlier, shall be two years: . 

Provided that a nominated director shall be eligible for renomination. 

(2) An elected director shall hold office for a period of two years from the 
date of his election: 

Provided that an elected director shall continue in office until the election of 
his successor. * ' ' , 

12. Disqualifications. — 'No person shall be a director, who, — 

(a) except in the case of the managing director, is a salaried official of the 
Corporation, or * ^*>*3? 
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(b) is, or at any time has been, adjudged insolvent or has suspended pay- 

ment of his debts or has compounded with his creditors, or 

(c) is of unsound mind and stands so declared by a competent Court, or 

(d) is or has been convicted of an offence which, in the opinion of the 
Central Government, involves moral turpitude, 

13. Vacation of seats of directors. — (1) If a director — - 



(a) becomes subject to any disqualification specified in section 12, or 

(b) is absent without leave of the Board for more than three consecutive 
meetings thereof, 

his seat shall thereupon become vacant. 

(2) The managing director or any other director may resign his office by 
giving notice thereof in writing to the authority by which he was appointed or 
nominated, or if he is a director elected under clause (d) of section 9, to the 
Board, and on such resignation being accepted, shall be deemed to have vacated 
his office. 




14. Executive Committee and other committees of the Corporation. — (1) The 
Board may constitute an Executive Committee consisting of the Chairman of the 
Board, who shall be the Chairman thereof, the managing director and two other 
directors, one of whom shall be a person nominated by the appropriate Govern- 
ment under clause (b) of section 9. 

(2) The Executive Committee shall discharge such functions as may be pre- 
scribed, or may be delegated to it, iby the Board. 

( 3 ) The Board may constitute such other committees, whether consisting wholly 
of directors or wholly of other persons or partly of directors and partly of other 
persons, as it may think fit for such purposes as it may decide. 







15. Meetings of Board and committees. — (1) The Board or Executive Com- 
mittee or any other committee shall meet at such times and places and shall observe 
such rules of procedure in regard to the transaction of business at its meetings as 
may be prescribed. 

(2) Three directors personally present at any meeting of the Board and two 
members personally present at a meeting of a committee shall be the quorum for 
such meeting. 

(3) I , or any reason, the Chairman of the Board or of any committee is un- 
able to attend any meeting of the Board or the Committee, as the case may be, 

the members present at the meeting shall elect one of them to preside at the 
meeting. v 

(4) If for any reason a director nominated under clause (a), clause (b) or 

clause (c) of section 9 is unable to attend any meeting of the Board or of any 
committee if he is a member thereof, the Government or the Reserve Bank by 
which such director was nominated may depute, any other person to attend such 
meeting and the person so deputed shall, for the purposes of the said meeting, be 

deemed to be a director nominated under clause (a), clause (b) or clause (c), as 

the case may be, of the said section 9 or a member of the committee concerned. 


(5) All questions which may come up before any meeting of the Board or a 
committee shall be decided by a majority of votes of the members present, and in 
the event of an equality of votes, the Chairman of the Board or of the Com- 
mittee, as the case may be, or in his absence the person presiding, shall have a 
second or casting vote. 


16. ^Directors of Board or members of a committee not to vote in certain 
cases. — Every director or member of a committee who has any direct or indirect 
pecuniary or other interest in any matter coming up for consideration at a meeting 
of the Board or a committee shall, as soon as possible, after the relevant facts 
or circums i ances have come to his knowledge, disclose the nature of his interest 
at such meeting and the disclosure so made shall be recorded in the minutes of 
the meeting of the Board or of the Committee, as the case may be, and no such 
director or member shall thereafter take any part in any deliberation or decision 
of the Board or committee with respect to that matter nor shall his presence at 
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such, meeting be taken into account for the purpose of determining the quorum 
for the meeting at the time of such deliberation or voting, and if he does vote, 
his vote shall be void: . \ --:'J 

Provided that nothing contained in this section shall apply to such director 
or member of a committee by reason only of his being a shareholder holding not 
more than two per cent, of the paid-up capital in any public company as defined 
in the Companies Act, 1956, or in any other Corporation established by any law 
for the time being in force in India or in -any co-operative society, with which or 
to which the Corporation has entered into or made, or proposes to enter into or 
make, a contract, loan arrangement or proposal. 

17 . Defects in appointments not to invalidate acts, etc. — ( I ) No act or pro- 
ceeding of the Board or of any of its committees shall be questioned or be invalid 
on the ground merely of the existence of any vacancy in, or any defect in the con- 
stitution of the Board or the committee, as the case may be. 

(2) No act done by any person acting in good faith as a director or mem- 
ber of any committee shall be deemed to be invalid merely on the ground that he 
was disqualified to be a director or member or that there was any other defect in 
his nomination or appointment. 

18 . Fees and allowances of directors and members of committees. — 'Every 
director and every member of a committee shall be paid such fees and allowances 
as the Board may, by regulations, determine, for attending the meetings of ho 
Board or, as the case may be, any of its committees, or attending to any other 
work of the Corporation: 

Provided that no fees shall be paid to the Chairman, managing director or 
any other director, if he is an officer of the Government, Reserve Bank, State 
Ban!:, subsidiary bank, ° [corresponding new bank], banking company or Food 
Corporation. ' ■ Jx 

[*2 Inserted by Act 5 of 1970, S. 25 (5) (with retrospective effect from 19-7-1969). 

CHAPTER IV - % 

BUSINESS AND FUNDS OF THE CORPORATION 

19. Business which the Corporation may transact. — >Sub ect to the provisions 
o : this Act, the Corporation may transact the fo < Lowing kinds of business, namely: — - 

(a) the granting of loans and advances, repayable within a period, not ex- 

ceeding five years, to agriculturists, agricultural marketing societies, 
agricultural processing societies. Central Co-operative Banks, co-opera- 
tive farming societies or primary agricultural credit societies for agri- 
cultural operations or for such other operations connected therewith 
as the Board may by regulations determine; 

(b) the drawing, making, accepting, discounting, buying, selling, collecting 

and dealing in bills of exchange, hundies, promissory notes, coupons, 
drafts, bills of lading, railway receipts, warrants, debentures, certificates, 
scrips and other instruments, and securities whether transferable or 
negotiable or not; 

e) the granting and issuing of letters of credit and acquiring, holding, 
issuing on commission, underwriting and dealing in stock, funds, shares, 
debentures, debenture stock, bonds, obligations, securities and invest- 
ments of all kinds; 

(d) the purchasing and selling of bonds, scrips or other forms of securities 
on behalf of constituents or others, the negotiating of loans and ad- 
vances, the receiving of all kinds of bonds, scrips or valuables on de- 
posit or for safe custody or otherwise, providing of safe deposit vaults, 
and collecting and transmitting money and securities; 

(e) the carrying on of agency business of any description including the 
clearing and forwarding of goods, giving of receipts and discharges; 
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(f) the entering into contracts of indemnity, suretyship or guarantee with 
\ s specific security or otherwise; 

(ff) receiving in consideration of the services mentioned in clauses (b) (c)» 

(d), ( e ) and ( such commission as may be agreed upon; 

(h) managing or selling of any property which may come into the posses- 

sion of the Corporation in satisfaction or part satisfaction of any of its 
claims; 

(i) acquiring or holding of any property or any right, title or interest in any 

property which may form the security or a part of the security for any 
loan or advance or which may be connected with any business oi the 
Corporation; 

(j) any other kind of business which the Central Government may, on the 

recommendation of the Reserve Bank, authorise; 

(k) generally the doing of such things and matters as may be incidental to 

or consequential upon the discharge of its functions under this Act. 

20. Borrowing by the Corporation. — Subject to the provisions of this Act, 

the Corporation may, for the purposes of carrying out its functions ^ under Ibis 
Act, — 

M 

d| 

i(a) rediscount with or sell to the Reserve Bank or borrow money from that 
Bank and fgr that purpose, the Corporation shall be deemed to be a 
State Co-operative Bank within the meaning of clause- 2 (a), clause 2 
!> )» clause 2 (bb) and clause (4) of Section 17, sub-section (2) of Sec- 
tion 46A and sub-section (2) of Section 4f>B of the Reserve Bank of 
India Act, 1934; 


(b) borrow money from the Central Government or the State Government 
or such other authority or institution as approved in this behalf by the 

Central Government, on such terms and conditions as may be agreed 
upon. 


21. Deposits with the Corporation* — 'The Corporation may, with the the prior 
approval of the Reserve Bank, accept deposits from the appropriate Government, a 
local authority or any other person whether incorporated or not. 


22. Limits on borrowings and deposits- — The aggregate of the amounts bor- 
rowed and deposits accepted by the Corporation and outstanding shall not at any 
time exceed ten times the amount of the paid up share capital and the reserve 
1 the Corporation or, with the prior approval of the Central Government, 
fifteen times the amount of such paid up share capital and reserve fund. 


23. Corporation to maintain two funds* — -The Corporation shall establish two 
separate funds, namely: — 

(a) Agricultural Credit (Stabilisation) Fund ^ hereinafter referred to as the 

Stablilisation Fund) and, 

(b) Reserve Fund. 


24. Stabilisation Fund (1) To the Stabilisation Fund shall be credited such 

sum not being less than ten and not more than fifteen per cent, as the Corpora- 
tion may deem fit from out of its net annual profits before declaring a dividend. 

(2) Subject to such conditions as may be specified by the Board by regula- 
tions, the amount lying to the credit of the Stabilisation Fund shall be utilised 
solely for the purpose of making loans or advances with a view to enabling any 
co-operative society or other person to pay its or his dues in cases where in the 
opinion of the Corporation, such society or other person is unable to pay such 
dues in time owing to drought, famine or other natural calamities. 

25. Reserve Fund. — (1) To the Reserve Fund shall be credited such sums 
not being more than fifteen per cent, as the Corporation may deem fit out of its 
net annual profits before declaring a dividend. 

(2) The amounts lying to the credit of the Reserve Fund shall be utilised 
solely for such purposes as the Board may by regulations specify. 
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26. Payment of dividend. — After making provision for bad and doubtful 
debts, depreciation of assets and all other matters which are usually provided for 
by bankers, and after crediting to the Stabilisation Fund under section 24 and to 
the Reserve Fund under section 25, the Corporation may, out of its a nnu al net 

profits, declare a dividend. 

' f * r * • - 

27. Investment of surplus funds, — All moneys belonging to the Corporation 

which may not, for the time being be required by it shall be — - || j 

(a) deposited with the Reserve Bank or with any agency of the Reserve 

Bank or in consultation with the Reserve Bank with a Scheduled Bank, 
State Co-operative Baiak or Central Co-operative Bank; or 

(b) invested in the securities of the Central Government or any State Gov- 

ernment or in securities in which a trustee may invest money under 
clause (a), clause (b), clause (bb), clause (c) or clause (d) of section 20 
of the Indian Trusts Act, 1882; or 

(c) utilised in such other manner as may be approved by ihe Reserve 

Bank. 

28* Recovery of moneys due to the Corporation.' — -W' iere any amount is due 
to the Corporation in respect of loans or advances or other financial accommoda- 
tion granted by it to any person, the Corporation or any person authorised by it 
in writing in this behalf, may, without prejudice to any other mode of recovery, 
make an application to the appropriate Government for the recovery of the amount 
due to it, and if the appropriate Government, or such authority, as that Govern- 
ment may specify in this behalf, is satisfied, after following such procedure as may 
be prescribed, that any amount is so due, it may issue a certificate for that 
amount to the Collector, and the Collector shall proceed to recover that amoun. 
in the same manner and under the same condition as if it were an arrear of lain 

revenue. 

29. Acquisition or transfer by the Corporation of business assets and Iiabffi- 
iies from or to co-operative societies. — (1) Subject to the provisions of any law re- 
lating to co-operative societies for ; ie time being in force, the Corporation may 

(a) acquire the whole or any part of the business, including the assets and 

liabilities of a co-operative society; 

(b) transfer the whole or any part of its business, including its assets or 
liabilities to a co-operative society. 

(2) The terms and conditions relating to such acquisition or transfer, if agreed 
upon by the Board and the co-operative society concerned, shall be submitted to 
the Reserve Bank for its approval and that Bank may by order in writing (hereafter 
in this section referred to as the order of approval) accord its approval thereto: 

Provided that where such acquisition or transfer involves the acquisition of 
the assets of the co-operative society or a transfer of the liabilities o. : the Colo- 
ration to the co-operative society, no such approval shall be accorded by the Re- 
serve Bank, unless it is satisfied that — » 

(i) the co-operative society has given notice of the proposed acquisition or 

transfer in such manner as may be provided under the law relating to 
co-operative societies applicable to it, to all its members and creditors, 
giving them the option, of demanding payment of their share or dues, 

as the case may be, and 

(ii) all the members and creditors have assented to the proposal or deemed 

to have assented thereto by virtue of any member or creditor failing 
to exercise his option within such period as may be specified in accord- 
ance with such law relating to co-operative societies for the time being 

in force. | IhHU 

(3) The terms and conditions as approved by the Reserve Bank shall coma 

into effect from the date specified by the Bank in this behalf in the order °_ 
ptroval and be binding upon the Corporation and its shared dears and credi 
and if such law relating to co-operative societies so provides be binding also upon 
the oo-operativo society and its shareholders and creditors. 
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* 






(4) If for ahy reason the terms and conditions cannot come into effect on the 
date spec I i ied in the order of approval, the Reserve Bank may fix another suitable 
date for that purpose. 


(■>) O i the date on which the terms and conditions as aforesaid come into effect, the 
business, assets and liabilities of the Corporation, or as the case may be, the co-ope- 
rative society concerned, shall, by virtue of and in accordance with the provisions 
of the aforesaid order of approval, and if such law relating to co-operative societies so 
provides, stand transferred to, and become the business, assets and liabilities of the 
co-operative society or the Corporation, as the case may be. 

CHAPTER V 
GENERAL MEETINGS 


30. General meetings* (1) A general meeting (in this Act referred to as an 
annual general meeting) of the Coiporation shall be held at the Head Office of 
the Corporation within three months from the date on which the annual accounts 
of the Corporation are closed, and any other general meeting may be convened 
by the Board at ahy other time: 


Provided that the Central Govei aent may extend the time within which any 
annual general meeting shall be held, by a period not exceeding one month. 

(2) The shareholders present at an annual general meeting shall be entitled 
to discuss the balance-sheet and profit and loss account of the Corporation, the 
report of the Board on the working of the Corporation for the period covered by 
the accounts and the auditor’s report on the balance-sheet and accounts. 


\ 


/ 


CHAPTER VI 


ACCOUNTS, AUDIT AND RETURNS 

■ 

* 

SI. Accounts. — (1) The balance-sheet and accounts including the profit and 
loss account of the Corporation shall be prepared and maintained in such form 
and manner as may be prescribed. 

(2) The Board shall cause the books and accounts of the Corporation to be 
balanced and closed on the thirtieth day of June each year. 

4 

32. Audit. — (1) The accounts of the Corporation shall be audited by an 
auditor duly qualified to act as auditor under sub-section (1) of section 226 of 
the Companies Act, 1956, who shall be appointed by the Board with the previous 
approval of the Reserve Bank and shall receive such remuneration fro m the Corpo- 
ration as the Board may, with the approval of the Reserve Bank, fix: 

Provided that the first auditor shall be appointed by the Central Government 
within one month from the establishment of the Corporation on such terms and 
conditions as the Central Government may determine. 

(2) The auditor so appointed shall hold office from the conclusion of the 
annual general meeting of the Corporation until the conclusion of the next annual 
general meeting: 

Provided that the first auditor shall hold office until the conclusion of the first 
annual general meeting. 

(3) The Corporation shall supply its auditor with a copy of its annual balance- 
sheet and it shall be the duty of the auditor to examine such balance-sheet to- 
gether with the accounts and vouchers relating thereto and he shall Stave a list 
delivered to him of all books kept by the Corporation and shall at all reasonable 
times have access to the books, accounts, vouchers and other documents of the 
Corporation. 

* 

(4) The auditor may, in relation to the accounts of the Corporation of which 
he is the auditor, examine any director or any officer or employee of the Corpo- 
ration and shall be entitled to require from the officers of the Corporation such 
information and explanation as he may think necessary for the performance of his 
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(5) The auditor shall make a report to the Corporation upon the annual 
balance-sheet and accounts examined by him and in every such report he shall - state 
whether in his opinion the accounts exhibit a true and fair view, — * 

(a in the case of the balance-sheet, of the state of affairs of the Corpora- 
tion at the end of the year, and 

(b) in the case of the profit and loss account, of the profit or loss for the 
year, and, in case He had called for any explanation or information 
from the Board, whether it has been given and whether it is satisfac- 
tory. . w fejjjra 

6 Without prejudice to any tiling contained in the preceding sub-sections, the 
Comptroller and Auditor-General of India may, if so requested by the Central 
Government, examine and report upon the accounts of the Corporation 
and any expenditure incurred by him in connection with such examination and re- 
port shall be payable by such Corporation to the Comptroller and Auditor- General 
of India. • • 

33. Returns. — (1) The Corporation shall/'fumish, from time to time, to the 

appropriate Government and to the Reserve Bank such returns as the appropriate 
Government or the Reserve Bank may require. : 

(2) The Corporation shall furnish to all its shareholders within three months 
from the date on which the annual accounts of Corporation are closed or within 
such further time not exceeding one month as the Central Government may spe- 
cify, a copy of the balance-sheet as at the close of that year and a profit and 
loss account for the year, the auditor's report and a report of the Board on the 
working of the Corporation during the year, and copies of the said balance-sheet^ 
profit and loss account and reports shall be published in the Official Gazette. 

(3) The Corporation shall furnish a statement in such form as may be pre- 
scribed of its assets and liabilities as at the close of business on the last Friday 
of each month or if that day is a public holiday under the Negotiable Instruments 
Act, 1881, as at the close of business at the preceding working day, to the Re- 
serve Bank within ten days from the date to which the statement relates. 

CHAPTER VH 

APPLICATION OF CERTAIN ACTS TO THE CORPORATION 

34. Certain provisions of the Banking Regulation Act, 1949, to apply to the 
Corporation. — The provisions of sections 8, -9, 20, 20-A, 21, 23, 24, 26, 34-A, 35 
[excluding sub-section (4)], 35-A, clause (a) of sub-section (I) of section 36, and 
sections 46, 47, 50, 53 and 54 of the Banking Regulation Act, 1949, shall apply 
to or in relation to the Corporation as they apply to or in relation to co-opera- 
tive banks. 

35. Certain provisions of the Reserve Bank of India Act, 1934 to apply td 

the Corporation. — -The provisions of sections 18 and 42 of the Reserve Bank of 
India Act, 1934, shall apply to or in relation to the Corporation as they apply to 
or in relation to a State Co-operative Bank. 

36. Reserve Bank of India Act, 1934 and Banking Regulation Act, 1949, noi 
to apply except as otherwise provided. — Save as otherwise provided in this Act, 
nothing contained in the Reserve Bank of India Act, 1934 and the Banking Regu- 
lation Act, 1949, shall apply to or in relation to the Corporation. 

37. The Bankers* Books Evidence Act, 1891, to apply. — The Bankers* Books 
Evidence Act, 1891, shall apply to or in relation to the Corporation as it appliea 
to or in relation to a bank as defined in section 2 of that Act. 

38. Corporation to be deemed to be a cooperative society for the purpose* 
of Income-tax Act, 1961* — For the purposes of the Income-tax Act, 1961, or any 
other enactment for the time being in force relating to any tax on income, pro- 
fits or gains the Corporation shall be deemed to be a co-operative society; 

39. Court, Tribunal, etc., not to require production of report on Inspection 
made by the Reserve Bank. — Notwithstanding anything contained in the Indian 
Evidence Act, 1872, or any other law for the time being in force, no Court, Tri- 
bunal or other authority shall have power to require the Corporation, the Bn* 
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serve Bank or any ad leer oi the Coiporation or the Reserve Bank to produce be- 
fore such Court, Tribunal or other authority the report of any inspection, or any 
copy thereof:, made by the Reserve Bank in pursuance of section 35 of the Banking 
Regulation Act, 1949, as applied to the Corporation under section 34. 


CHAPTER Vm 
MISCELLANEOUS 

40. Declaration of fidelity and secrecy. — Every director, member of a com- 

mittee, auditor, officer or other employee of the Coiporation shall, before entering 
upon his duties, make a declaration of fidelity and secrecy in the form set out in 
the Schedule. v 

41. -Indemnity of director. — <1) Every director shall be indemnified by the 
Corporation against all losses and expenses incurred by him in the discharge of 
his duties except such as are caused by his own wilful act or default. 

(2) A director shall not be responsible* for anything done or omitted to be 
done by any other director or officer or other employee of the Corporation or for 
any loss or expenses resulting to the Corporation by the insufficiency or deficiency 
of value of, or title to, any properly or security acquired or taken on behalf of 
the Corporation in good faith, or by the wrongful act of any auditor or any per- 
son under obligation to the Corporation, or by anything done in good faith in the 
execution of the duties of his office or in relation thereto. 

[°] This indicates that the responsibility of the Board is not joint but several only. 

42. Protection of action taken in good faith. — No suit or other legal proceed- 
mg shall lie against the Corporation or the Central or State Government or the 
Reserve Bank or any director or officer of the Corporation or of the Central or 
State Government or of the Reserve Bank or any other person authorised by the 
Corporation to discharge any functions under this Act, for any loss or damage 
caused or likely to be caused by anything which is in good faith done or intend- 
ed to be done in pursuance of this Act. 

43. Liquidation of the Corporation. — *(1) No provision of law relating to the 
winding up of companies or corporations shall apply to the Corporation and the 
Corporation shall not be placed in liquidation save by order of the Central Gov- 
ernment made in consultation with the State Government and in such manner as 
it may direct. 

(2) Without prejud ce to the provisions of sub-section (1), any order made by 
the Central Government for the liquidation of a Corporation may provide for all 
matters for effectively winding up the affairs of the Corporation, including the 
repayment of capital, disposal of any fund established under this Act, the transfer 
of the business, property, assets and liabilities, rights, interests, privileges and obli- 
gations of whatever nature of the Corporation to such institution or institutions as 
the Central Government may direct and payment, receipt or disposal of compen- 
sation arising out of such transfer. 

44. Reserve Bank to submit report. — The Reserve Bank shall, on the expiry 
of a period of three years, from the date of establishment of the Agricultural Cre- 
dit Coiporation in a State or Union territory and thereafter at an interval of three 
years and within such time as the Central Government may specify, submit a re- 
port to that Government as to the working of the Corporation and forward a copy 
thereof to the State Government concerned. 

45. Staff of the Corporation and delegation of powers. — ^(1) The Corporation 
may appoint such officers, advisers and employees as it considers necessary for the 
efficient performance of its function and determine, by regulations or otherwise, 
their conditions of appointment and service and the remuneration payable to them. 

2) The Board may, by general or special order, delegate to the Managing 
Director or to any other officer of the Corporation, subject to such conditions and 
limitations, if any, as may be specified, such of its powers and duties under this 
Act as it may deem necessary. 

46. Power of the Central Government to make rules. — ^1) The Central Gov- 
ernment may, by notification in the Official Gazette, make rules for carrying out 
the purposes of this Act, 
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(2) In particular, and without prejudice to the generality of the foregoing 
power, such rules may provide for all or any of the following matters, namely: — » 

(a) functions which shall be discharged by the Executive Committee; 

(b) ri les of procedure with regard to the transaction of business at a meet- 

ing of the Board; • | . OgS tlfl 

(c) rules of procedure with regard to the transaction of business at a meet- 

ing of any committee constituted by the Board; 

(d) the procedure to be followed by the appropriate Government or the 

authority specified by the appropriate Government for issuing the certi- 
ficate under section *28; 

(e) the manner in which the general meeting shall be convened, the quorum 

herefor, the procedure to be followed thereat and the manner in which 
voting rights may be exercised; 

(i) form and manner in which accounts shall be maintained, the balance- 
sheet and profit and loss account shall be prepared; 

(g) form in which statement of assets and liabilities shall be furnished; 

(h) any other matter which is required to be, or may be prescribed. 

( ’ ) Every rule made under this section shall be laid as soon as may be after 
it is made, before each House of Parliament while it is in session for a total 
period of thirty days, which may be comprised in one session or in two successive 
sessions, and if before the expiry of the session in which it is so laid or the ses- 
sion immediately following, both Houses agree in making any modification in the 
rule or bo h Houses agree that the rule should not be made, the rule shall there- 
after have effect only in such modified form or be of no effect, as the case may 
be; so, however, that any such modification or annulment shall be without pre- 
judice to the validity of anything previously done under that rule. 

47. Power of the Board to make regulations. — -(1) The Board may, after con- 
sultation with the Reserve Bank, make regulations not inconsistent with the provi- 
sions of this Act- and the rules made t hereunder, to provide for all matters for 
which provision is necessary or expedient for the purposes of giving effect to the 
provisions of this Act, . * 

(2) In particular and without prejudice to the generality of the foregoing pro- 
visions, such regulations may provide for all or any of the following matters, 

namely: — 

(a) duties which the managing director shall perform; 

(b) fees and allowances which may be paid to every director for attending 

any meeting of the Board or any committee thereof or for attending to 
any other work of the Corporation; • y 

(c) duties, conduct, salaries and allowances and conditions of service of offi- 

cers and other employees of the Corporation; * y 

d) establishment and maintenance of provident and other benefit funds for 
the employees of the Corporation; 

(e) the delegation of powers and functions to the officers and employees of 

the Corporation; - 

(f) the purposes connected with agricultural purposes for which the Corpo- 

ration may grant loans and advances; 

(g) the conditions subject to which the amount in the Stabilisation Fund may 

be utilised; ' * 

(h) the manner in which the amount in the Reserve Fund may be utilised; 

(i) conditions which the Corporation may impose on any loan or advance 

made by it; 

(j) any other matter which is, or may be, necessary for the efficient conduct 

of the affairs of the .Corporation. 

(3) Notwithstanding anything contained in sub-section (1), the Reserve Bank 
may at any time within three months from the commencement of ^ this Act make 
regulations with regard to any of the matters specified in sub-section (2) but tho 
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regulations so made may be rescinded or modified by the Board in exercise of the 
powers conferred on it by sub-section (1). ‘ 

48. Amendment of Act 10 of 1963.— — d a clause (f) of section 2 of the Agri 
cultural Refinance Corporation Act, -.963, aJter sub-clause (ii), the following sub- 
clause shall be inserted, namely: — 

“(iii an Agricultural Credit Corporation established under section 3 of the 
State Agricultural Credit Corporations Act, 1968.”. 

THE SCHEDULE 

(See section 40) 

I, do hereby declare that I will faithfully, truly and to the best of my 

Judgment, skill and ability execute and perform the duties required of me as a director, 
officer, employee or auditor (as the case may be) of the Agricultural Credit Corporation 
and which properly relate to any office or position in the said Corporation held by me. 

I further declare that I will not communicate or allow to be communicated to any 
person not egaHy entitled thereto any information relating to the affairs of the Corpo- 
ration nor will I allow such person to inspect or have access to any books or documents 
belonging to, or in the possession of, the Corporation and relating to the business of the 
Corporation. 


[THE] STATE ARMED POLICE FORCES (EXTENSION OF LAWS) 

ACT, 1952 

(ACT LXIII OF 1952) 

[The text of the Act printed here is as on 80-7-1973.J 

CONTENTS 


SECTIONS 

1. Short title and extent. 

2. Definition. 

3. Extension of disciplinary laws of any 

State to members of the armed police 


force of that State when serving out 
side that State. 

4. Power to add to, or omit from, th© 

Schedule. 

5. [Repealed.! 

SCHEDULE. 


STATEMENT OF OBJECTS AND REASONS 

“It sometimes becomes necessary for units of Special Armed Police Forces 
belonging to one State to serve in other States. When doing so, their rights and 
liabilities are, under the Police Act, 1888, those of police officers of the State in 
which they happen to be serving at the time. It is considered that these special 
units should, wherever they may be serving, be subject to the disciplinary liability 
imposed upon them by the Special Act constituting them. This Bill seeks to 
provide for this.” — Gaz. of Ind., 1952, Pt. II, Sec. 2, page 212. 


ACT HOW AFFECTED BT SUBSEQUENT LEGISLATION 

—-Amended by Act LXII of 1956. 

—Repealed in part by Act XXXVI of 1957. 


[THE] STATE ARMED POLICE FORCES (EXTENSION 

OF LAWS) ACT, 1952 
(ACT LXHI OF 1952)° 

[22nd August, 1952,] 

An Act to provide for the extension of disciplinary laws in force in any State 
relating to the armed police force of that State to members of the said fore© 
when serving outside that State. 

Be it enacted by Parliament as follows: — 

[°] For Statement of Objects and Reasons, see Gaz. of Ind., 1952, Pt. n. Sec. 2, 
page 212. 

1, Short title and extent. — (1) This Act may be called THE STATE ARMED 
POLICE FORCES (EXTENSION OF LAWS) ACT, 1952. 
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(2) It extends to the whole of India °[ a * *]. 

[°J The words “except the State of Jammu and Kashmir** were omitted by the Jammu 

and Kashmir (Extension of Laws) Act, 1956 (LXII of 1956), Section 2 and 
Schedule (1-11-1956). • 

^ , 2 * . definition. l n , this Act > “armed police force” means any Police force 
^ force^ by dnV 1116 enacfcments specified in the Schedule for the time being 

f(ir J 3, r ° f ? scipIinary ,aws State to members of the armed police 

. n ® f 1 th at ,. Stat r e whei i serving Qutside that State.— Where any detachment of 
an aimed po ice force of a State is serving in any part of any other State, whe- 
ther ^nSdfh! t Dt !r ° r by H .n being at tached to the police force of that other State, 

' bvithstanding anything contained in section 3 of the Police Act, 1888, 

nffir*? SaiC * detachment, while discharging the functions of a police 

^ f^ T 0ther ?ate ; shall continue to be subject to the same laws in res- 
l__ j. SC1 P e and liabilities as would have been applicable to him, if he had 
been discharging those functions within the State to which the said force belongs. 

Note. Before this enactment when units of Special Armed Police Forces belonging 
to one State served in another State, while doing so, their rights and liabifi- 

? r er ?’ Under *** PoIice Act * 1888 > t* 10 ™ of Police officers of the State in 
which they happened to be serving at the time. Henceforth, by virtue of 

this section they, while serving in the other State, shall continue to be sub- 
ject to the same laws in respect of discipline and liabilities as would have 

, cn ‘Applicable to them, if they had been discharging those functions within 
the State to which the said force belonged. 

\ Power to add to, or omit from, the Schedule.— The Central Government 
ma Y> y no bn cation in the Official Gazette, add to, or omit from, the Schedule 
any enactment and on the publication of such a notification, the Schedule shall be 
deemed to be amended, accordingly, 

. Repeal. [Repealed by the Repealing and Amending Act, 1957 (XXXVI 

of 1957), Section 2 -and Schedule I.] 

SCHEDULE 


(See sections 2 and 4) 

1. The Bengal Military Police Act, 1892 (V of 1892). * 

2. The Eastern Frontier Rifles (Bengal Battalion) Act, 1920 (Bengal Act No, H 
of 1920). 

3. The Bombay State Reserve Police Force Act, 1951 (Bombay Act No. XXXVIII 

of 1951). 

4. The Central Provinces and Berar Special Armed Constabulary Act, 1942 (C. P. 

and Berar Act No. VH of. 1942). 

5. The Madhya Bharat Special Armed Force Act, Samvat 2007 (Madhya Bharat Act 

No. LXXV of 1950). ; « * 

6. The Orissa Military Police Act, 1946 (Orissa Act No. VII of 1946). 

7. The Rajasthan Armed Constabulary Act, 1950 (Rajasthan Act No. XTT of 1950). 

8. The United Provinces Provincial Armed Constabulary Act, 1948 (U. P. Act No. XL 

of 1948). ' ' • U 


[THE] STATE BANK OF HYDERABAD ACT, 1956 

(ACT LXXIX OF 1956) 

[The text of the Act printed here is as on 30-7-1973.] 

CONTENTS 


SECTIONS 


CHAPTER I 

PRELIMINARY 


1. Short title and commencement. 

2. Definitions. 


CHAPTER II 

RENAMING OF THE HYDERABAD ' 
STATE BANK AND TRANSFER 
OF ITS SHARE CAPITAL TO 
THE RESERVE BANK 

3. Change of name of Hyderabad State 

Bank. 

4. Head office and branches of Hy derabad 

Bank-,- 
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5. Transfer of share capital of Hyderabad 

State Bank to Reserve Bank. 

6. Compensation to share-holders of 

Hyderabad State Bank. 

7. Certain officers of the Hyderabad State 

Bank to vacate office. 

8. Special provisions regarding existing 

officers and employees. 


CHAPTER III 

CAPITAL OF THE HYDERABAD 

BANK 

9. Authorised Capital. 

10. Issued Capital. 


CHAPTER IV 

MANAGEMENT OF THE HYDERABAD 

BANK 

11 to 23. [Repealed.] 


CHAPTER V 

BUSINESS TO BE CARRIED ON BY 
THE HYDERABAD BANK 

24 to 26. [Repealed.] 


CHAPTER VI 

RESERVE FUND ACCOUNTS AND 

AUDIT 

27. Reserve Fund, 

28 to 31. [Repealed.] 


CHAPTER VII 
MISCELLANEOUS 
32 to 40. [Repealed.] 

41. Power of Central Government to make 
rules. 

42 and 43. [Repealed.] 

44. References to Hyderabad State Bank 
in other laws. 

45 and 46. [Repealed.] 


THE FIRST SCHEDULE 
THE SECOND SCHEDULE 


l[Repealtdl. 


STATEMENT OF OBJECTS AND REASONS 


‘The Hyderabad State Bank is constituted under the Hyderabad State Bank 
Act (No. XIX of 1350 Fasli). Fifty-one per cent, of the bank's share capital is 
held by the Government of * Hyderabad and the rest by private shareholders. The 
State Government enjoys certain powers in regard to its management. The bank 
is functioning at present as the agent of the Reserve Bank for conducting Govern- 
ment business in the Hyderabad State. With the reorganisation of the States, 
the offices of the Hyderabad State Bank conducting Government Treasury work 
will be distributed over three States, namely, Andhra Pradesh, Bombay and 
Mysore. It is necessary to provide (i) for the devolution on one single authority 
of the functions of the State Government of Hyderabad in relation to the bank, 
(ii) for the more effective performance, by the Bank, of the Government business 
as agent o! the Reserve Bank, and iii) for unified control and management of 
the bank in order to enable it to implement a programme of subsidised extension 
of banking facilities to the public. It is accordingly proposed that the shares of 
the Hyderabad State Bank should be vested in the Reserve Bank of India and 
compensation be paid to the existing shareholders at Rs. 94-4-6 for each share (of 
the face value of Rs. 100 O.S. in the now obsolete Hyderabad currency equi- 
valent to Rs. 85-11-5 in Indian currency). 

2. The corporate character of the existing Hyderabad State Bank is being 
retained but all the other provisions of the Hyderabad State Bank Act, 1350 F., 
are being repealed and replaced by more suitable provisions contained in the 
Bill 


3. The Bill makes certain consequential and incidental amendments in Re- 
serve Bank of India Act, 1934, and in the Banking Companies Act, 1949.” — Gaz. 
of Ind., 1956, Extra., Pt. II, Sec. 2, p. 799. 

ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 
—Amended by Act XXXVHI of 1959. 

—Repealed in part by Acts XXXVIII of 1959; LVTII of 1960. 
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[THE] STATE BANK OF HYDERABAD ACT, 1956 

(ACT LXXIX OF 1956)° ' : | 

[22nd December, 1956.] 

An Act to transfer the share capital of the Hyderabad State Bank to the Reserve 
Bank of India and to provide for its proper management and other matters 
connected therewith or incidental thereto. 

Whereas in view of the reorganisation of States, it is necessary to provide for 
the devolution of functions of the State Government of Hyderabad in relation to 
the Hyderabad State Bank on one single authority; 

And whereas in order to secure the more efficient performance of banking 
and treasury f unctions by the Hyderabad State Bank as agent to the Reserve Bank 
of India and o enable the Reserve Bank of India to assist the Hyderabad State 
Bank, by the grant of subsidies or otherwise, to extend banking facilities to the 
public on a larger scale, it is expedient and necessary to provide for the trans- 
fer of the share capital of the Hyderabad State Bank to the Reserve Bank of India 
and for its proper management and for other matters connected therewith or inci- 
dental thereto: 


Be it enacted by Parliament in the Seventh Year of the Republic of India as 

follows: — . - 

{*] For Statement of Objects and Reasons, see Gaz. of Ind, 1956, Extra., Pt. II, Sec. 2, 
page 799. 

CHAPTER I ' ,'S^H 

PRELIMINARY 

1. Short title and commencement. — (1 This Act may be called THE STATE 
BANK OF HYDERABAD ACT, 1956. 

(2) It shall be deemed to have come into force on the 22nd day of October, 
1956. 

» 

2. Definition. — In this Act, unless the context otherwise requires, — - 

(a) “appointed day” means the 22nd day of October, 1956; 

(b) “Hyderabad Bank” means the Hyderabad State Bank renamed under 

sub-section (1) of section 3, as the State Bank of Hyderabad; 

(c) “Hyderabad State B an k” means the Hyderabad State Bank constituted 

and incorporated under the Hyderabad State Bank Act, 1350 F.; 

(d) “prescribed” means prescribed by regulations made under this Act; 

(e) “Reserve Bank” means the Reserve Bank of India constituted under the 

Reserve Bank of India Act, 1934. 

[(a) “State Bank” means the State Bank of India constituted under the 
State Bank of India Act, 1955.] 

j ] Inserted by the State Bank of India (Subsidiary Banks) Act, 1959 (XXXVIII of 
1959), Section 64 and Schedule TTT, Part VII (1-10-1959). 


CHAPTER H 


RENAMING OF THE HYDERABAD STATE BANK AND TRANSFER 
OF ITS SHARE CAPITAL TO THE RESERVE BANK 

3. Change of name of Hyderabad State Bank. — (1) On the appointed day, 

the body corporate constituted by the Hyderabad State Bank Act, 1350 F., and known 

as the Hyderabad State Bank shall be renamed as the State Bank of Hyderabad 
*[* o *] 

f f(2) . The said body corporate shall consist of the State Bank and other share- 
holders,. if any, for the time being, of the Hyderabad Bank. 

(2-a) The T yderabad Bank shall carry on the business of banking and other 
business in accordance with the provisions of the State Bank of India (Subsidiary 
Banks) Act, 1959, and shall have power to acquire and hold property, whether 
movable or immovable, for the purpose of its business and to dispose of the 
same.] 

i 

(3) The change of name of the Hyderabad State Bank by sub-section (1) 
shall not affect any rights or obligations of that Bank, or render defective any 
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legal proceedings by or against it; and any legal proceedings which might have 
been continued or commenced by or against the Hyderabad State Bank by its 
former name may be continued by or against it by its new name. 

[°] Certain words were omitted by the State Bank of India (Subsidiary Banks) Act; 
1959 (XXXVIII of 1959), Section 64 and Schedule m, Pt VII (1-10-1959). 

ft] Substituted for sub-section (2), ibid. 

4. Head office and branches of Hyderabad Bank.— (1) Unless otherwise 
directed by the Central Government by notification in t he Official Gazette, the 
Head Office of the Hyderabad Bank shall be at Hyderabad. 

(2) The Hyderabad Bank shall continue to maintain every branch and agency 
of the Hyderabad State Bank in existence immediately before the appointed day 
*[and shall not discontinue any branc h or establish any new branch except in con- 
si iltation with the State Bank and with the approval of the Reserve Bank.] 

l°] Substituted for certain words by the State Bank of India (Subsidiary Banks) Act, 
1959 (XXXVin of 1959), Section 64 and Schedule III, Pt. VH (1-10-1959). 


5. Transfer of share capital of Hyderabad State Bank to Reserve Bank,— On 
the appointed day, all shares in the capital of the Hyderabad State Bank shall be 

transferred to, and shall vest in, the Reserve Bank free of all trusts, liabilities and 
encumbrances . 

Note. — Fifty-one per cent, of the banks share capital was held by the Government of 
Hyderabad and the rest by private management. 


6. Compensation to shareholders of Hyderabad State Bank.- (I) The Reserve 
Bank shall pay to the State Government of Hyderabad and every other person 
who, immediately before the appointed day, is registered as a holder of shares in 
the Hyderabad State Bank, as compensation for the transfer of such shares to the 
Reserve Bank under section 5, an amount calculated at the rate of ninety-four 
rupees four annas and six pies in Indian currency for each share of the face value 
of one hundred Osmania Sicca rupees. 

(2) Notwithstanding the transfer of the shares in the capital of the Hyderabad 
State Bank to the Reserve Bank, any shareholder who, imm ediately before the ap- 
pointed day, was entitled to payment of dividend on the shares of the Hyderabad 
Stale Bank held by him shall be entitled to receive from the Hyderabad Bank all 
dividends declared by the Hyderabad State Bank in respect of his shares for any 
year which ended before the appointed day and remaining unpaid. 

(3) Notwithstanding anything contained in the Hyderabad State Bank Act, 
1350 F., no s*ich shareholder shall be entitled as of right to any dividend on the 
shares of the Hyderabad State Bank held by him in respect of any period before 
the appointed day for which the Bank had not declared a dividend: 


Provided that the Central Government may, in respect of any such penod, 
authorise the payment of dividend at such rate as it may specify if it is satisfied 
that there is sufficient balance of profit available after such provisions and contri- 
butions for the purposes referred to in section 28 as the Reserve Bank considers 
necessary have been made. 


(4) Nothing contained in sub-section (1) shall affect the rights inter se between 
the holder of any share in the Hyderabad State Bank and any other person who 
may have an interest in such share and such other person shall be entitled to en- 
force his interest against the compensation awarded to the holder of such share 
but not against the Reserve Bank, 


7. Certain officers of the Hyderabad State Bank to vacate office ( ) Every 

person holding office as director (including the President and the managing direc- 
tor) or as deputy managing director, in the Hyderabad State Bank immediately 
before the appointed day, shall be deemed to have vacated that office on the ap- 
pointed day, and notwithstanding anything contained in tbic Act or in any other 
law for I he time being in force or in any agreement or contract, such person shall 
not be entitled to any compensation for the loss of office or for the premature 
termination of any agreement or contract relating to his employment, except such 
pension, compensation or other benefit, as the Hyderabad Bank may, with the pre 

tVok 19.1 3 A. M. 35 
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vious approval of the Reserve Bank, grant to him having regard to what he would 
have received, if this Act had not been passed and if his employment had ceased 
on the appointed day in the ordinary course. 

(2) Nothing in sub-section (1) shall be deemed to prevent the Hyderabad 
Bank from reappointing or re-employing with the previous permission in writing of 
the Reserve Bank, the managing director or the deputy managing director of the 
Hyderabad State Bank on such terms and conditions as are agreed upon between 
him and the Hyderabad Bank and are approved by the Reserve Bank. 

8. Special provisions regarding existing office s and employees. — (I) Notwith- 
standing anything contained in any law or contract of service or other document, 
no appointment made or promotion, increment in salary, pension or allowance or 
any other benefit granted to any person by the Hyderabad State Bank after the 
19th day of December, 1954, and before the appointed day which would not ordi- 
narily have been made or granted or which would not ordinarily have been ad- 
missible under the rules or authorisations of the Hyderabad State Bank, or of any 
provident, pension, or other fi nd in force before the 19th day of December, 1954, 
shall have effect or be payable or claimable from the Hyderabad Bank, or from 
any provident, pension or other fund or from any authority administering any such 
fun< I , a nless the Reserve Bank has, by general or special order, confirmed the ap- 
pointment, promotion or increment or has directed the grant of the pension, allow- 
ance or other benefit, as the case may be, f 8- 

* (2) Where any officer or other employee of the Hyderabad State Bank has, 

whether before or after the appointed day, received any amount by reason of 
any such appointment, promotion or increment or the grant of any such pension, 
allowance or other benefit, as is referred to in sub-section (1), which has not been 
confirmed or sanctioned by the Reserve Bank in pursuance of the powers conferred 
on it by that sub-section, such officer or other employee shall be bound to refund 
such amount to the Hyderabad Bank and that bank shall be entitled to take all 
such steps as may be necessary for recovering such amount. 

(3) Where any managing director, deputy managing director or other emplo- 
yee of the Hyderabad State Bank has, after the 19 th day of Dec. 1954, and before 
the appointed day, been paid any sum by way of compensation or gratuity, the 
Hyderabad Bank shall be entitled to claim refund of any sum so paid if the pay- 
ment is not confirmed by the Reserve Bank by general or special order. 

(4} Notwithstanding anything contained in any law for the time being in force, 
the renaming of the Hyderabad State Bank or the transfer of its share capital to 
the Reserve Bank shall not entitle any officer or other employees of t bat bank to 
any compensation to which he may be entitled under any such law, and no such 
claim shall be entertained by any Court, tribunal or other authority. 


II 


CAPITAL OF THE HYDERABAD BANK 

°[9. Authorised capital. — (1) The authorised capital of the Hyderabad Bank 
shall be one crore of rupees, divided into shares of one hundred rupees each. 

(2) Notwithstanding anything contained in this section, the State Bank may, 
with the approval of the Reserve Bank, authorise the Hyderabad Bank to increase 
or reduce its authorised capital: 

Provided that, where the authorised capital is so increased, the shares issued, 
shall be of the denomination specified in sub-section 1).] 

[°] Substituted for former Section 9 by the State Bank of India (Subsidiary Banks) 
Act, 1959 (XXXVIII of 1959); Section 64 and Schedule HI, Pt VII (1-10-1959). 

*[10. Issued capitaL — (1) The issued capital of the Hyderabad Bank shall, 
on the day on which the amendments to this Act made by the State Bank o<§ 
India (Subsidiary Banks) Act, 1959, take effectf, be of such amount as the State 
Bank, with the approval of the Reserve Bank, may fix in this behalf, so however 
that the amount shall be so fixed as to consist only of fully paid-up shares 
one hundred rupees each. 
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vest! aLlfoS &£* ca P ;taJ of Hyderabad Bank shall, on that day, 

w j (3 \ W ? f £° U J P re )' udice to the provisions contained in sub-section < 

11^7; "1* ft ® a PP ro ^al of the State Bank and the Reserve Bank; 

“S 'f , ’ ‘;S5 to ? me ’ f lssued °fP ital and the capital so increased shall 
«HtWi 01 t“ Uy paid-up shares to be issued in such manner as the State Bank mav 
with the approval of the Reserve Bank, direct: Y 

the qt r ,°iT d R d issu v d capilal shaU be so increased that at no time shall 

Hydfrabad B B^Jc. h ° d ^ ^ fifty ' flve per 00114 of “sued capital of the 

H>e State Bank shall, as soon as may be after the determination if any of 

the amount of compensation by the Tribunal under the State Bank of India (Sub- 

B , a ^ s ) Ac4 > 1939. consider whether any increase or reduction of the issued 
capital of tt, e Hyderabad Bank as fixed under sub-section (I) by way of adjust- 
ment by transfer from, or to, the reserves of the Hyderabad Bank or in any other 
“7 V’ “ necessary, expedient or appropriate and may, thereafter, with the appro- 

Sued f ca* e tal I ] eSerVe Bank ’ dir6Ct &e H y dera bad Bank to increase or reduce its 

P] Substituted for former Section 10 by the State Bank of India (Subsidiary Banks) 
Act, 1959 (XXXVIII of 1959), Section 64 and Schedule III, Pt. VII (1-10-1959). 

£T] I he said amendments, came into force with effect from 1st October, 1959. 

CHAPTER XV 

MANAGEMENT OF THE HYDERABAD BANK 

,, ','.'*"'7* : : r '.‘, ale 4 ky State Bank of India (Subsidiary Banks) Act, 1959 

tvnr of 1959), Section 64 and Schedule TTT Pt. VH (1-10-1959 

CHAPTER V 

BUSINESS TO BE CARRIED ON BY THE HYDERABAD BANK 

TQTO^Ivvwm 26 /T^P e o ed by State Bank of Mia (Subsidiary Banks) Act; 
1959 (XXXVIII of 1959), Section 64 and Schedule IH, Pt. VII (1-10-1959).] 

7, CHAPTER VI 

RESERVE FUND ACCOUNTS AND AUDIT 

, . °[ 27 ’ Reserve Fund.— (1) The reserve fund of the Hyderabad Bank shall, 
subject to the provisions of sub-section (4) of section 10, and sub-section (2: .d 
this section, consist of — 

(a) on the day on which the amendments to this Act made by the State Bank 

of India (Subsidiary Banks) Act, 1959, take effect, such sum as the 

State Bank, with the approval of the Reserve Bank, may determine- 
and * 

(b) after (hat day, the sum aforesaid together with such further sums as 

may be transferred to the reserve fund by the Hyderabad Bank out of 
its annual net profits before declaring a dividend. 

(2 The State Bank shall, as soon as may be after the determination, if anv, 
of the i amount of compensation by the Tribunal, under the State Bank of India 
(Subsidiary Banks) Act, 1959, consider whether any increase or reduction of the 
reserve fund of the Hyderabad Bank is necessary by way of adjustment bv trans- 
fer from or to any account or towards provision for bad and doubtful debts de- 
preciabon in assets, or contingencies or for any other purpose and may thereafter 

with the approval of the Reserve Bank, direct the Hyderabad Bank to so increase 
or reduce, its reserve fund.] 

[°] Substituted for former Section 27 by the State Bank of India (Subside™ R-rokd 
Act, 1959 (XXXVHI of 1959), Section 64 and Schedule III, Pt. VII OULO-19^ 

28 to 31* [Repealed by tbe State Banlc of India (Subsidiary Bank^Ti Ant 10*50 

(XXXVHI of 1959), Section 64 and Schedule III Pt vi. !, 7™S Act> 1959 
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CHAPTER VH 

MISCELLANEOUS ’ g l§«fl 

32 to 40. — [Repealed by the State Bank of India (Subsidiary Banks) Act, 1959 
(XXXVIII of 1959), Section 64 and Schedule HI, Pt. VH (1-10-1959).] 

41. Power of Central Government to make rules.— *(1) The Central Govern- 
ment may, in consultation with the Reserve Bank, by notification in the Official 
Gazette, make rules to give effect to the provisions of this Act. 

( 2 ) In particular, and without prejudice to the generality of the foregoing 
power, such rules may provide for — 

(a) the manner of, and the procedure for payment of, compensation 0 under 

this Act, including the requirements subject to which the payment 

shall be made; % §J ' 1 y £ T sjj II IHH-rcflHH 

(b) the determination of persons o whom the said compensation shall bo 

payable in all cases including cases where shares have been held by 
more than one person, or where they have been transferred before the 
appointed day, but the transfer has not been registered or where 
the shareholder is dead; « ■ 

(c) the circumstances under which claims for payment of the said compen- 

sation from persons claiming through or under a shareholder may bo 
entertained; 

d) the requirements to be complied with before receipt of the said com- 
pensation by a shareholder, whose share certificate has been lost, des- 
troyed, mutilated or stolen; ' . ; * fj|§§ 

(e) the requirements, subject to which information regarding the payment 
of the said compensation may be granted or refused and the conditions 
subject to which such information may be given. 

(3) All rules made under this section shall be laid for not less than thirty 
days before both Houses of Parliament as soon as possible after they are made 
and shall be subject to such modifications as Parliament may make during the 
session in which they are so laid or the session immediately following. 

F°1 For Hyderabad State Bank (Compensation) Rules, 1950, see Gaz. of Ind., 4-10- 

J 1956, Pt n. Sec. 3, Extra., page 2027 (S.R.O. 2274). 

42. [Repealed by the State Bank of India (Subsidiary Banks) Act 1959 
(XXXVTH of 1959), Section 64 and Schedule HI, Pt. VH (1-10-1959).] 

43. Amendment of certain enactments. — [Omitted by Act XXXVTTI of 1959, 
Section 64 Schedule HI, Pt. VII (1-10-1959) and Repealed by the Repealing and 
Amending Act, 1960 (LVIH of 1960), Section 2 and Schedule I (26-12-1960).] 

44. References to Hyderabad State Bank in other laws. — On and from the 
appointed day, any reference to the Hyderabad State.. Bank in any law (other 
than this Act) or in any contract or other instrument shall, except as otherwise 
provided in any general or special order made by the Central Government, be 
deemed to be a reference to the Hyderabad Bank. 

45. [Repealed by the State Bank of India (Subsidiary Banks) Act, 1959 
(XXXVni of 1959), Section 64, Schedule III, Pt. VH (1-10-1959).] 

46. Repeal and saving. — [Omitted by Act XXXVTH of 1959, Section 64, 
Schedule HI, Pt. VH (1-10-1959) and Repealed by the Repealing and Amending 
Act, 1960 (LVIH of 1960), Section 2 and Schedule I (26-12-1960).] 

THE FIRST SCHEDULE 
Declaration of fidelity and secrecy. 

[Repealed by the State Bank of India (Subsidiary Banks) Act, 1959 (XXXVHI of 
1959), Section 64 and Schedule III, Pt. VII (1-10-1959).] 

THE SECOND SCHEDULE 

fOmitted by Act XXXVIII of 1959, Section 64, Schedule m, Pt. Vn (1T0-19B9) 
and repealed by the Repealing and Amending Act, 1960 (LVHI of 1960), Sec. 2 

and Schedule I (26-12-1960).] 
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STATJ 


I M 


NT OF OBJECTS AND REASONS 


‘The Reserve Bank of India had appointed in August, 1951 a Committee of 
Direction for Conducting an all-India rural credit survey. The General Report of 
the survey embodying the Committee’s recommendations was received last year. 
The Report makes comprehensive recommendations relating to numerous aspects 
of the problem of rural credit. One of the important recommendations and an 
integral part of the solution of the rural credit problem propounded by the Com- 
mittee is t he setting up of a State Bank of India as ‘one strong integrated State- 
partnered commercial banking institution with an effective machinery of branches 
spread over the whole country for stimulating banicing development by providing 
vastly extended remittance facilities for co-operative and other banks and follow- 
ing a policy which would be in effective consonance with national policies 
adopted by Government without departing from the canons of sound business’. 
Such a State Bank of India is envisaged as coming into being by the amalga- 
mation of the Imperial Bank of India with certain “State-associated” banks. On 
the 28 th December, 1954, Government announced that they accepted in principle! 
this recommendation of the Committee and that they had decided as a first step 
towards the setting up of such an institution, to assume effective control over the 
Imperial Bank. This Bill seeks to give effect to this decision. 

Suitable provisions are made relative to the acquisition of the undertaking of 
the Imperial Bank, the taking over of its business and staff, the payment of com- 
pensation to shareholders, the setting up of an appropriate machinery for the 
governance of the State Bank of India, the business which the Bank may and 
may not transact, etc. It is contemplated that the Reserve Bank will always hold 
a minimum shareholding of 55 per cent in the paid-up capital of the Bank. By 
virtue of this holding and the composition of the Board of Directors of the Bank 
as well as by virtue of the power to give directions in matters of policy involving 
public interest vested in the Central Government, it is provided that the general 
work i ng of the State Bank of India shall be responsive to and in consonance with 
Government policies while the autonomy of the institution in its day-to-day work- 
ing will be fully maintained. Amendments necessary to the Reserve Bank of India 
Act, 1934, and to the Banking Companies Act, 1949, consequently to the esta- 
blishment of this institution, have been provided for in the Third and Fourth 
Schedules to the Bill.” — Gaz. of Inch, 1955, Extra., Pt. H, Sec. 2, page 185. 

AMENDING ACT XXXm OF 1955 

STATEMENT OF OBJECTS AND REASONS 

“The Scheme of the State Bank of India Act, 1955, envisaged the State Bank 
of India coming into existence and the Imperial Bank of India going out of exist- 
ence simultaneously on the ‘appointed day' (being the day notified in this behalf 
by the Central Government) and provided for the automatic transfer of all the assets 
and liabilities of the undertaking of the Imperial Bank of India from that insti- 
tution to the State Bank of India. While there was no difficulty about such 
transfer so far as the assets and liabilities of the Imperial Bank situated in India 
were concerned, Government were advised that it was doubtful whether such an 
automatic transfer of assets and liabilities made by virtue of an Indian law from 
one corporate body to another would be recognised and given effect to in foreign 
countries in respect of the assets and liabilities of the foreign branches of the 
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Imperial Bank of India. In the light of the advice obtained on this legal issue 
from counsel in the different foreign countries concerned, it was decided that it 
would be advisable to amend the scheme of the Act and to provide f or the conti- 
nued existence of the Imperial Bank of India as a corporate entity beyond the 
‘appointed day* to enable it to make over its business in its foreign branches by 
execution of documentary transfers, if necessary, to the corresponding branches of 
the State Bank of India to be opened there. It was, theref ore, necessary to 
amend the State Bank of India Act, 1955, and as this had to be done prior to 
the 1st of July, 1955, which had been notified as the 'appointed day' under the 
State Bank of India Act, the State Bank of India (Amendment) Ordinance, 1955, 
was promulgated on the 23rd June, 1955. The present Bill seeks to convert 
that Ordinance into an Act.” — Gaz. of Ind., 1955, Extra., Pt. H, See. 2, p. 268. 

AMENDING ACT 35 OF 1964 

The business and activities of the State Bank of India have increased very 
considerably, since the Bank was established on 1st July, 1955. It is, ; heref ore, con- 
sidered desirable that provision should be made for facilitating the creation of a 
larger number of local head offices, for certain changes in the composition of the 
Central and Local Boards of the Bank and for vesting some specific powers in 
the Local Boards so as to enab e the Bank to dispose of its business expeditiously 
and to improve the quality of its services generally. 

2. An integration and development fund was created in 1955 for financing the 
development activities of the Bank. As the balance in the fund is now adequate, 
it is proposed to modify the relevant provisions of the Act, so as to limit the 
accumulation in the fund at any time to a sum of Rs. 5 crores.” — S.O.R., Gaz. of 
Ind., 21-12-1963, Pt. II, Sec. 2, Extra., p. 1067. 

ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 

—Amended by Acts XXXIII of 1955; XXI of 1957; XXVI of 1959; XXXVTIT of 
1959; XXXV of 1962; LVI of 1962; LH of 1963; XXXV of 1964; LVHI of 
1968. 

• — Extended by Regns. VI of 1963; VII of 1963; XI of 1963. 

« — Repealed in part by Act LVHI of 1960. 

COGNATE ACTS AND PROVISIONS 

1. Banking Regulation Act, X of 1949. 

- 2. Banking Companies (Legal Practitioners* Clients' Accounts) Act, XL VI of 1949. 

3. Reserve Bank of India Act, II of 1934. 

4. State Bank of Hyderabad Act, LXXIX of 1956. 

5. State Bank of India (Subsidiary Banks) Act, ^XXXVTTI of 1959. 

6. Industrial Development Bank of India Act, XVIII of 1964. 

7- International Monetary Fund and Bank Act, Ordn. XL VII of 1945. 

> [THE] STATE BANK OF INDIA ACT, 1955 

(ACT xxm of 1955)° 

[8th May, 1955.] 

An Act to constitute a State Bank for India, to transfer to it the undertaking of 
the Imperial Bank of India and to provide for other matters connected there* 
with or incidental thereto. 

Whereas for the extension of banking facilities on a large scale, more parti- 
cularly in the rural and semi-urban areas, and for diverse other public purposes 
it is expedient to constitute a State Bank for India, and to transfer to it the under- 
taking of the Impei i d Bank of India and to provide for other matters connected 
therewith or incidental thereto; 

Be it enacted by Parliament in the Sixth Year of the Republic of Tndia as 

follows: — 

[°] For Statement of Objects and Reasons, see Gaz. of Ind., 1955, Extra., Pt. IT, 
Sec. 2, p. 185. 
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CHAPTER I 
PRELIMINARY 

1. Short title and commencement. — 1; This Act may he called THE STATE 

BANK OF INDIA ACT, . 1955. 

(2) It shall come into force on such date* as the Central Government may, 
by notification in the Official Gazette, appoint. ' 

[*] The Act came into force on 1-7-1955 — See S.R.O, 1077 dated 14-5-1955, Gaz. of 

Ind., 1955 Pt II, Sec. 3, page 869. s ■ ‘ fv r .9| 

The Act has been extended to the Union territories of — 

(1) Goa, Daman and Diu by Regn. XI of 1963 ( -2-1965); 

(2) Pondicherry by Regn. VII of 1963 (1-10-1963); and 

(3) Dadra and Nagar Haveli by Regn. VI of 1963 (1-7-1965). 

2. Definitions. — »In this Act, unless the context otherwise requires, — 

(a) “appointed day” means the date on which this Act comes into force; 

(b) “Central Board” means the Central Board of Directors of the State Bank; 

*[(bb) “Chairman” means the Chairman of the Central Board.] 

(c) “goods” includes bullion, wares and merchandise; 

(d) “Imperial 5 Bank” means the Imperial Bank of India constituted under 

the Imperial Bank of India Act, 1920; 

°[(dd) “Local Board” means a Local, Board constituted under section 21.] 

(e) “prescribed” means prescribed by regulations made under this Act; 

f! i teserve Bank” means the Reserve Bank of India constituted under the 
Reserve Bank of India Act, 1934. 

Kg) “State Bank” means the State Bank of India constituted under this Act; 

f[(h) “subsidiary bank” means a subsidiary bank as defined in the State 
Bank of India (Subsidiary Banks) Act, 1959.] 

°[(i) '"Vice-Chairman" means the Vice-Chairman of the Central Board,] 

[*] Inserted by the State Bank of India (Amendment) Act, 1964 (35 of 1964), Sec- 
tion 2 (1-12-1964). 

[f] Inserted by the Bank of India (Subsidiary Banks) Act, 1959 (38 of 1959), Sec- 
tion 64 and Schedule III, Pt. VI (10-9-1959). 

CHAPTER H 

INCORPORATION AND SHARE CAPITAL OF STATE BANK 

3. Establishment of the State Bank. — <1) A Bank to be called the State Bank 
of India shall be constituted to cany on the business of banking and other busi- 
ness in accordance with the provisions of this Act and for the purpose of taking 
over the undertaking of the Imperial Bank. 

(2) The Reserve Bank, together with such other persons as may from time 
to time become shareholders in the State Bank in accordance with the provisions 
of this Act, shall, so long as they are shareholders in the State Bank, constitute 
a body corporate with perpetual succession and a common seal under 
the name of the State Bank of India, and shall sue and be sued in that name. 

(3) The State Bank shall have power to acquire and hold property, whether 
movable or immovable, for the purposes for which it is constituted and to dispose 
of the same. 


Section Z — Note 1 

(1) The statutory powers of the State 
Bank are exercisable by the Central Board, 
that is, the Central Board of Directors of the 
Bank, Order of dismissal of the Bank em- 
ployee passed by Staff Superintendent is 
ultra vires. AIR 1968 Cal 59 (63) = 1968 
Lab IC 127. 


Section 3 — - Note 1 

(1) An employee of the State Bank or 
India is not a civil servant of the Union 
Government and therefore Articles 311 and 
320 of the Constitution have no application 
to his case. AIR 1958 Pat 418 (419) — 37 
Pat 431 (DB). 
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4. Authorised capital. — Subject to the provisions of this Act, the authorised 
cap uil of die Stalo i lank shall be twenty crores of rupees divided into twenty 
lakhs 'O’ hilly paid-up shares of one hundred rupees each: 

Provided that the Central Government may increase or reduce the authorised 
capital as it thinks fit, so however that the shares in all cases shall be fully paid- 
up shares of one hundred rupees each. 

5. Issued capital. — (1? he issued capital of the State Bank shall, on the 
appointed day, be five crores sixty-two lakhs and fifty thousand rupees divided into 
five lakhs sixty-two thousand and five hundred shares, all of which shall, on the 
appointed day, stand allotted to the Reserve Sank in lieu of the shares of the 
Imperial Bank 1 ! transfeiTed to and vested in it under section 6.] 

(-■) The Central Board may from time to tine increase the issued capital but 
no increase in the issued capital shall be made in such a manner that the Re- 
serve Bank holds at any time less than fifty-five per cent, of the issued capital of 
the State Bank. 


(3) No increase in the issued capital beyond twelve crores and fifty lakhs of 
rupees shall be made under sub-section (2) without the previous sanction of the 
Central Government. 


t°] Substituted and deemed always to have been substituted for "transferred to it by 
paragraph 2 of the First Schedule” by the State Bank of India (Amendment) Act, 
1955 (XXXIII of 1955), Sections 2 and 8. 



TRANSFER OF 


CHAPTER HI 

UNDERTAKING OF THE IMPERIAL 
TO STATE BANK 


BANK 


6. Transfer of assets and liabilities of the Imperial Bank to the State Bank. — r 
|[!) Subject to the other provisions contained in this Act, on the appointed day, — 

(a) all shares in the capital of the Imperial Bank shall be transferred to, 

and shall vest in, the Reserve Bank, free of all trusts, liabilities and 
encumbrances, and 

(b) the undertaking of the Imperial Bank shall be transferred to, and shall 

vest in the State Bank. - . 

12) The undertaking of the Imperial Bank shall be deemed to include all 
lights, powers, authorities and privileges, and all property, movable and immov- 
able, including cash balances, reserve funds, investments and all other interests 
and rights in, or arising out of, such property as may be in the possession of that 
Bank immediately before the appointed day, and all books, accounts, and docu- 
ments relating thereto, and shall also be deemed to include all debts, liabilities 
and obligations of whatever kind then existing of that Bank. 

*[(3) Unless otherwise expressly provided by or under this Act, all con- 
tracts, deeds, bonds, agreements, powers of attorney, grants of legal representation 
and other instruments of whatever nature subsisting or having effect immediately 
before the appointed day and to which the Imperial Bank is a party or which 
are in favour of the Imperial Bank shall be of as full force and effect against or 
in favour of the State Bank, as the case may be, and may be enforced or acted 
upon as fly and effectually as if instead of the Imperial Bank the State Bank 

had been a party thereto or as if they had been issued in favour of the State 
Bank.] 

(4) If on the appointed day any suit, appeal or other legal proceeding of 
Whatever nature, is pending by or against the Imperial Bank, the same shall not ' 
abate, be discontinued or be in any way prejudicially affected by reason of the 
transfer to the State Bank of the undertaking of the Imperial Bank or of anything 
contained in this Act, but the suit, appeal or other proceeding may be continued, 
prosecuted and enforced by or against the State Bank. 

[°] Substituted, and deemed always to have been substituted, for sub-section (3) by 

the State Bank of India (Amendment) Act, 1955 (XXXIII of 1955), Sections 3 

and 8. 





554 [S 7 N 1] 


[The] State Bank of India Act, 1955 


7. Transfer of service of existing officers and employees of the Imperial Bank 
to the* State Bank. — (1) Every officer or other employee of the Imperial Bank (ex- 
cep ting the managing director, the deputy managing director and other directors) 
in the employment of the Imperial Bank immediately before the appointed day 
shall, on and from the appointed day, become an officer or other employee, as 
the case may be, of the State Bank, and shall hold his office or service therein by 
the same tenure, at the same remuneration and upon the same terms and condi- 
tions and with the same rights and privileges as to pension, gratuity and other mat- 
ters as he would have held be same on the appointed day if the undertaking of 
the Imperial Bank had not vested in the State Bank, and shall continue to do so 
unless and until his employment in the State Bank is terminated or until his 
remuneration, terms or conditions are duly altered by the State Bank. 

(2) Any person who, on the appointed day, is entitled to or is in rece ip t of, a 
pension or other superannuation or compassionate allowance or benefit nom t 
] 1 1 iperial Bank or any provident, pension or other fund or any authority adminis- 
tering such fund shall be entitled to be paid by, and to receive from, the State 
Bank or any provident, pension or other fund or any authority administering ^ such 
fund the same pension, allowance or benefit so long as be observes the conditions 
on which the pension, allowance or benefit was granted, and if any question arises 
whether he has so observed such conditions, the question shall be determined by 
the Central Government and the decision of the Central Government thereon shall 


be final. - , 

( 3 ; Notwithstanding anything contained in sub-section (1) or sub-section (2;, 
no appointment made or promotion, increment in salary, pension, allowance or any 
other benefit granted to any person after the 19th day of December, 1954, and 
before the appointed day which would not ordinarily have been made or granted 
or which would not ordinarily have been admissible under the rules or authori- 
sations of the Imperial Bank or of any provident, pension or other fund m force 
prior to the 19th day of December, 1954, shall have effect or be payable o claim- 
able from the State Bank or from any provident, pension or other fund or from 
any authority administering the Fund, unless the Central Government has, by 
general or special order, confirmed the appointment, promotion or mcrement o 
has directed the continued grant of the pension, allowance or other benefit, as th 


case may be, ' * * . t _ , , . . 

(4) Notwithstanding anything contained in the Industrial I^^tes Act, 1 Ti 
or in any other law for the time being in force, the transfer of the jwwra « T 
officer or other employee of the Imperial Bank from that Bank to the State Bank 
shdl not entitle such officer or other employee to any compensation under that 
Art or other law, and no such claim shall be entertained by any Court, tribunal 

or other authority. ; jja 

CS) Any person holding office as managing director deputy managing director, 
director or member of any Local Board of the Imperial Bank immediately before 
the annomted day shall be deemed to have vacated his office as such on the ap- 
pointed day and notwithstanding anything contained in this Art or in any othaf 
Hw for the time being in force or in any agreement or contract, he shall not be 
eurithrf to anV compensation from the Imperial Bank or the State Bank for the 
loss of office or for the premature termination of any agreement or contract re- 
lating to his employment, except such pension, compensation or other benefitwluch 
the State Bank may grant to him, having regard to what that person would hi^ 
received as an officer of the Imperial Bank if this Art had not been passed and d 
he had retired from his employment in the ordinary course. 


Section 7 — Note 1 

\1) The effect of Section 7 (1) of the Act 
that the service of any employee of the 
riper i al Bank which was transferred to the 
:ate Bank may be terminated by the State 
ank, in accordance with the provisions of 
te State Bank of India Act, irrespective of 
le person who had appointed him. 
nder Sections 7 (1) and 43 of the 

tate B ank of India Act. read with the 


General Clauses Act the State shaB 

have the power to dismiss its emp y_ * 
The statutory powers belonging ^ the Sta 
Bank which is a statutory coloration 
exercisable by its Central Board ^ ^ 

by Section 2 (b), to mean ^Central 
of Directors of the Bank. AIR 1968 Cal 
(68) = 1968 Lab IC 127. 
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(6) Where any managing dt ector, deputy managing director, director, officer 
far oilier employee of the Imperial Bank has, after the 19th day of December, 
1954, and before the appointed tUy, been paid any sum by way of compensation 
or gratuity, the State Bank shall be entitled to claim refund of any sum so paid 
if the payment is not confirmed by the Central Government by general or 
special order. 


8. Existing Provident and other funds of the Imperial Bank. — For the persons 
who immediately lief ore the appointed day are the trustees of the fob owing funds, 
that is to say, — - 

(a) the Imperial Bank of India Employees' Provident Fund; 

(b) the Imperial Bank of India Employees' Pension and Guarantee Fund; 

(c) The Bank of Bombay Officers' Pension and Guarantee Fund; 

(d) The Bank of Madras Pension and Gratuity Fund; and 


(e) the Bank of Madras Officers' Provident and Mutual Guarantee Fund; 

there shall be substituted as trustees such persons as the Central Government may, 
by general or special order. Specify. 


9* Compensation to. be given to shareholders of Imperial Bank. — ^(1) Every 
person who immediately before the appointed day is registered as a holder of 
shares in the Imperial Bank shall be entitled to compensation in accordance with 
the provisions contained in the First Schedule. 


(2) Nothing contained in sub-section (1) shall affect the rights inter se 
between the holder of any share in the Imperial Bank and any other person who 
may have an interest in such share, and such other person shall be entitled to en- 
force his interest against the compensation awarded to the holder of such share, 
but not against the Reserve Bank. 


CHAPTER IV 


SHARES 


10. Transferability of shares. — (1) Save as otherwise provided in sub-section 
m the shares of the State Bank shall be freely transferable* 

(2) Nothing contained in sub-section (1) shall entitle the Reserve Bank to 
transfer any shares held by it in the State Bank if such transfer will result in re- 
ducing the shares held by it to less than fifty-five per cent* of the issued capital of 
the State Bank. 


11. Restrictions on individual holdings. — *(1) No person shall be registered as 
a shareholder in respect of any sha es held by him, whether in his own name or 
jointly with any other person, in excess of two hundred shares, or be entitled to 
payment of any dividend on the excess shares held by him, or to exercise any of 
the rights of a shareholder in respect of such excess shares otherwise than for the 
purpose of selling them; 

Provided that nothing contained in this sub-section shall apply to — 

(a) tiie Reserve Bank; 

(b) a corporation; 

(c) an insurer as defined in the Insurance Act, 1938; 

(d) a local authority; 

(e) a co-operative society; and 

(f) a trustee of a public or private religious or charitable trust. 

k 2) Notwithstanding anything contained in sub-section (1' no person referred 
to in the proviso to that sub-section, other than the Reserve Bank, shall be entitled 
to exercise voting rights in respect of any shares held by him in excess of one per 
cent, of the issued capital. 

12. Shares to be approved securities. — Notwithstanding anything contained in 
the Acts hereinafter mentioned in this section, the shares of the State Bank shall 
be deemed to be included among the securities enumerated in section 20 of the 
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Indian Trusts Act, 1882, and also to be approved securities for the purposes of thg 
Insurance Act, 1938, and the Banking [Regulation] a Act, 1949. 

[**] Substituted for 'Companies* by Act 23 of 1965, Section 11 (1-3-1966). 

13 . Principal register of shareholders. — <The State Bank shall keep at its Cen- 
tral Ofiice, a register, in one or more books of the shareholders (in this Act re- 
ferred to as the principal register), and shall enter therein the following particulars 
so far as they may be available: — - 

(i) the names, addresses and occupations, if any, of the shareholders and a 

statement of the shares held by each shareholder, distinguishing each 
share by its denoting number; 

(ii) the date on which each person is so entered as a shareholder; 

(iii) the date on which any person ceases to be a shareholder; and 

(iv) such other particulars as may be prescribed, . 


14. Branch registers. — »(1) The State Bank shall cause to be kept at its local 
head offices branch registers which shall be deemed to be part of the principal re- 
gister, and in which shall be entered the particulars as in the principal register of 
shareholders whose registered addresses are within the areas prescribed with refer- 
ence to each register. 


(2) Any shareholder may apply to have his name transferred from one branch 
register to another in respect of the whole, but not any pa- 1, of the shares stand- 
ing in his name, and the State Bank shall, subject to such condition as may be 
prescribed, cause the registers to be amended accordingly. 

% m % 

15. Trusts not to be entered on the register. — Notwithstanding anything con- 
tained in section 11, no notice of any trust, express, implied or constructive, shall 
be entered on the principal or any branch register or be receivable by the State 
Bank. - ' 


CHAPTER V 
MANAGEMENT 


16. Offices^ breaches and agencies, — (1) Unless otherwise provided by the 
Central Government, by notification in the Official Gazette, the central office of the 
State Bank shall be at Bombay. 

(2) The State Bank shall have local head offices in Bombay, Calcutta and 
Madras and at such other places in India as the Central Government, in consulta- 
tion with the Central Board, may determine. 

(3) The State Bank shall maintain as its branches or agencies all branches or 
agencies of the Imperial Bank which were in existence °[in India] immediately 
before the appointed day, and no such branch may be closed without the previous 
approval of the Reserve Bank. 

(4) The State Bank may establish branches or agencies at any place in or out- 
side India in addition to the branches or agencies referred to in sub-section (3). 


(5) Notwithstanding anyth ng contained in sub-section (4), the State Bank 
shall establish not less than four hundred branches in addition to the branches re- 
ferred to in sub-section (3) within five years of the appointed day or such extended 
period as the Central Government may specify in this behalf and the places where 
such additional branches are to be established shall be determined in accordance 
with any such programme as may be drawn up by the Central Government from 
time to time in consultation with the Reserve Bank and the State Bank, and no 
branch so established shall be closed without the previous approval of the Reserve 
Bank. 


■[*] Inserted and deei 


mi-;* 


always to have been inserted, by the State Bank of India 


(Amendment) Act, 1955 (XXXIII of 1955), Sections 4 and 8. 


17. Management. — (1) . The general superintendence and direction of the 
affairs and business of the State Bank shall be entrusted to the Central Board winch 

r mav exercise all powers and do all such acts and things! 35 rosy be exercised or 
done by the State Bank and are not by this Act expressly directed or required to 
be done by the State Bank in general meeting. 
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(2) The Central Board in discharging its functions shall act on business prin- 
ciples* regard being had to public interest. 



18. Central Board to be guided by directions of Central 1 Government.—' 
(d) In the discharge o ; its functions, ° [including those relating to a subsidiary 
bank] the State Baal; shall be guided by such directions in matters of policy in- 
volving public interest as the Central Government may, in consultation with the 
Governor of the Reserve Bank and the Chairman of the State Bank, give to it. 

(2) All directions given by the Central Government shall be given through 
the Reserve Ban! and, if any question arises whether a direction relates to a matter 
of policy involving public interest, the decision of the Central Government thereon 
shall be final. 

[°] Inserted by the State Bank of India (Subsidiary Banks) Act, 1959 (XXXVIII of 
1959), Section 64 and Schedule HI, Ft VI (10-9-1959). 


19. Composition of the Central Board.— (1) The Central Board shall consist of 
the following, namely: — 

(a) a chairman and a vice-chairman to be appointed by the Central Govern- 
ment in consultation with the Reserve Bank and after consideration, 
*[* ° °] of the recommendations made by the Central Board in that 
behalf; v , - 


(b) not more than two managing directors, if any, appointed by the Central 
Board with the approval of the Central Government; 

U(bb) the presidents of the Local Boards appointed under sub-section (£) of 
section 21, ex officio; 



(c) if the total amount of the holdings of the shareholders, other than the 
Reserve Bank, whose names are on the principal register three months 
before the date fixed for election of directors is — 


(i) i not more than ten per cent* of the total issued capital, two direc- 

tors; 

(ii) more than ten per cent, but not more than twenty-five per cent. 

of such capital, three directors, and 

(iii) more than twenty-five per cent, of such capital, four directors, 
to be elected in the prescribed manner by such shareholders; 

(d) not less than two and not more than six directors to be nominated by the 
Central Government in consultation with the Reserve Ban 11 Tom among 
persons having special knowledge of the working of co-operative insti- 
tutions and of rural economy or experience in commerce, industry, bank- 
ing or finance. | 

tf(2): (3) * ° ° 

[° I Words “except in the case of first appointments” omitted by t he State Bank of India 
(Amendment) Act, 1964 (35 of 1964), Section 3 (1-12-1964). 


1 









m Substituted for former clauses (c) and (d) ibid. 
[$] Sub-sections (2) and (3), omitted, ibid. 


e 

20. Term of office of chairman, managing director, etc. — (1) The chairman 
and vice-chairman shall hold office for such term, not exceeding five years, as the 
Central Government may fix when appointing them and shall be eligible * for re- 
appointment. 

(2) A managing director shall hold office for such term, not exceeding five 
years, as the Central Board °[° ° °] may fix when appointing him, and shall be 
eligible for reappointment. 

(3) Subject to the provisions contained in section 19 and in sub-section (5), a 
director elected under clause (c) of sub-section (Iji or nominated under 
clause (d) of that sub-section shall hold office for four 
years and thereafter until his successor shall have been duly elected or nominated, 
and shall be eligible for re-election or renomination. 

(4) A director nominated under clause (e) or clause (f) of sub-section 19 shall 
hold office during the pleasure of the authority no minatin g him. 
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f[(5) The following provisions shall have effect in relation to directors nomi- 
nated under clause (d) of sub-section (1) of section 19, to the Central Board re- 
constituted for the first time on or after the commencement of the State Bank ofi 
India (Amendment) Act, 1964, namely, — • V 

(i) if the number of such directors holding office at the end of one year from 
the date of such reconstitution is not more than three, then one of such 
directors, and if such number exceeds three, then two of them, shall 
retire at the end of the said year; 

(id) if the number of such directors hol ding office at the end of two years 
from the date of such reconstitution is not more than three, then one 
of such directors, and if such number is four, then two of them, , s ha ll 
retire at the end of the said two years; : 

(iii) if the number of such directors holding office at the aid of three years 

from the date of such reconstitution is not more than two, then one 
of such directors shall retire at die end of the said three years; 

(iv) any such director ho ding office for a period of four years h orn the date 

■ of such reconstitution shall retire at the end of such period; 

(v) the director or directors to retire at the end of each year under clauses 

(i), (ii) and (iii) shall be determined by lot.] 

[°] Words “or in the case of first two appointments, the Central Government” omitted 
by Act 35 of 1964, Section 4 (1-12-1964). 

. !f] Substituted for former sub-section (5), ibid. 

°[21. Local Boards. — <(1 There shall be constituted at each place where the 
State Bank has a local head office, a Local Board which shall consist of the follow- 
ing members, namely: — - 

(a) the chairman, ex officio; 

(b) all such directors elected or nominated to the Central Board under 

clause c) or clause (d) of sub-section (1) of section 19 as are ordinarily 
resident in the area served by the branch register of the local head 
office; '-X'M- 

(c) six members to be nominated by the Central Government in consultation 
- with the Reserve Bank; 

td) one member to be elected in the prescribed manner by the shareholders, 
other than the Reserve Bank, whose names are entered in the branch 
register of the local head office, if the total holdings of such share- 
holders amount to two and a half per cent, or more of the total issued 
capital: 

Provided that a person elected as a member of a Local Board under 
this clause shall not cease to be a member thereof for reason only that 
the total holdings as aforesaid fall below two and a half per cent, of 
the total issued capital, at any time after his election; 

(e) the secretary and treasurer of the local head office, appointed by the 
State Bank, ex officio. 

(2) Where as a result of the establishment of any local head office (hereinafter 
referred ‘to as the new local head office) for any area which is already served by 
the branch register of another local head office (hereinafter referred to as the existing 
local head office) a Local Board (hereinafter referred to as the new Local Board) 
is constituted for the new local head office, any person who is, at the time of such 
constitution, holding office as a member of a Local Board (hereinafter referred to 
as the existing Local Board) for an existing local head office under clause (c) or 
clause (d) of sub-section (I) and is ordinarily resident in the area served by the 
branch register of the new local head office, shall cease to hold office as member 
of the existing Local Board and shall become a member of the new Local Board 
and shall on becoming such member 'be deemed to have been nominated or, as the 
case may be, elected to the new Local Board and shall hold office as such member 
for the unexpired portion of his term of office as a member of the existing Local 
Board. . 
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(3) Any vacancy caused in the existing Local Board as a result of any mem- 

ber thereof becoming a member of the new Local Board under sub-section ( 2 ). 

shall be deemed to be a casual vacancy and be filled in accordance with the , >ro vi- 
sions of section 25. 

?• •' 

(4) Notwithstanding anything contained in clause (d) of sub-section (1), 

{a) on the reconstitution o an existing Local Board for the first time on or 

after the commencement of the State Bank o:l ; adia (Amendment) Act, 
1964, or 

* 

(b) on the constitution of a new Local Board under sub-section (2) of which 
an elected member of an existing Local Board does not in pursuance 
of that sub-section become a member, 

the Reserve Bank shall nominate a member in place of the member to be elected 
under that clause and such nominated member shall be ~ deemed to have been 
elected under the said clause. 

3 » The Governor of the Reserve Bank shall, in consultation with the chairmo a, 
appoint — 

(a) a member of a Local Board nominated or elected under clause (c) or 
clause (d) of sub-section (1) to be the president thereof, and 

(b) a member of a Local Soard holding office under clause (b) or nominated 

/ or elected under clause (c) or clause (d) of that sub-section to be vice- 

/ president thereof. 


[°] Substituted for former Section 21 by Act 35 of 1964, Section 5 (1-12-1964). 

*[21-A. Term of office of members of Local Board. — (1) Subject to the pro- 
visions contained in this section and in sub-section (2) of section 21, a member of 
a Local Board nominated under clause (c) of sub-section (1) of section 21 or elect- 
ed under clause (d) of that sub-section- shall hold office for two years and there- 
after until his successor has been duly nominated or elected and shall be eligible 
for renomination or re-election, as the case may be: 

Provided that out of the six members nominated under clause (c) of sub- 
section (1) of section 21, on the constitution of a new Local Board or the reconsti- 
tution of an existing Local Board for the first time on or after the commencement 
of the State Bank of India (Amendment) Act, 1964, three shall retire at the end of 
one year and three shall retire at the end of two years from the date of the consti- 
tution or, as the case may be, reconstitution of that Local Board, and the members 
to retire at the end of the first year shall be determined by lot 

(2 -> A member of a Local Board nominated by the Reserve Bank under sub- 
section (4) of section 21 shall retire at the expiry of one year from ihe date of such 
nomination. 


(3) A director of the Central Board becoming a member of a Local Board by 
virtue of the provisions of clause (b) of sub-section (1) of section 21 shall cease to 

/ .old office as such member on his ceasing to be a director or on his ceasing to 
be ordinarily resident in the relevant area. ° 


(4) The president and the vice-president of a Local Board shall each hold 
office for two years or the remaining period of his office as a member of the Local 
Board, whichever is shorter, and shall be eligible to reappointment so long as he 
is a member of the Local Board, ® 


21-B. Powers of Local Board.— Save as may otherwise be prescribed and 
subject to any general or special directions which the Central Board^ay give from 
time to time, a Local Board shall, in respect of the area served by the branch re! 
guter of the kxxdhead office for which the Board has been constituted, exercise 
all powers and perform all functions and duties of the State Bank in relation to 
any business that may be earned on or transacted by the State Bant ,„Hp, 
section (1) of section 52 and clauses (i) (excluding toe proviso) (ii) fiji) /vl 

(«)> (“)> <“> to <->. (-ii)- (*vm>. “d (xL) of 3 33 ’•and ^ha l exel- 

ase such other powers and perform such other functions and dutie. „« " 

conferred on or assigned to it by the Central 


miii § 
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21- 0. Local Committees . — ■( 1) A Local Committee may be constituted by the 
Central Board for any area and shall consist of such number of members as may 

be prescribed. 

(2) the chairman shall be an ex officio member of every such Local Com- 
mittee. - 

(3) A local Committee shall exercise such powers and perform such functions 
and duties as the Central Board may confer on or assign to it.] 

[°] Sections 21-A, 21-B and 21-C inserted by the State Bank of India (Amendment) 

Act, 1964 (35 of 1964), Section 6 (1-12-1964). 

22. Disqualifications for directorship of Central Board or membership of Local 
Boards or Committees.— *(1) No person shall be qualified to be a director of the 
Central Board or a member of a Local Board or of a Local Committee if — 

(a) he holds the office oi director, provisional director, promoter, agent or 

manager of any banking company already established or advertised as 
about to be established; or 

(b) he is a salaried officer of Government not specially authorised by the 
Central Government to be a director or member; or 

(c) he has been removed or d smissed from the service of Government on a 

charge of corruption or bribery; or 

(d) he holds any office of profit under the State Bank other than the office 

of chairman, vice-chairman, ° [managing director, f [secretary and 
treasurer] or legal or technical adviser]; or - 

(e) he is or at any time has been adjudicated an insolvent or has suspended 

payment of his debts or has compounded with his creditors; or 

(f) he is declared lunatic or becomes of unsound mind; or 

(g) he is or has been convicted of any offence involving moral turpitude; or 

(h) in the case of an elected director, he is not registered as a holder in 

his own right of unencumbered shares in the State Bank of a nominal 
value of at least five thousand rupees and in the case of an elected 
member of a nominal value of at least one thousand rupees: 

l[Provided that in the case ol a member of Local Board nominated by the 
Reserve Bank under sub-section (4) of section 21, the disqualification mentioned in 
clause (h) shall not operate for a period of six months from his beco mi ng such 
member.] ' : j 1 •: 

(2) No two persons who are partners of the same firm or are directors of the 
same private company or one of whom is an agent of the other or holds a power 
of attorney from a firm of which the other is a partner may be directors of the 
Central Board or members of the same Local Board or Local Committee at the 

same time. . * T 

(3) The appointment, nomination or election as director or member of a 
Local Board or of a Local Committee of any person who is a member of Parlia- 
ment or the Legislature of any State shall be void unless within two months of 
the date of his appointment, nomination or election he ceases to be a member of 
Parliament or the State Legislature, and if any director or member of 
a Local Board or of a Local Committee is elected or nominated as a member of 
Parliament or any State Legislature, he shall cease to be a director or member of 
the Local Board or of the Local Committee as from the date of such election or 
nomination, as the case may bo. 

§[(4) In this section, — 

‘a) “banking company'” has the same meaning as in the Banking Companies 

(b) “manager” means the chief executive officer, by whatever name called, 

of a banking company; 

(c) “private company” has the same meaning as in the Companies Act, 

1956.] 

Substituted for the words “or managing director’* by the State Bank of India 

(Amendment) Act, 1959 (XXVI of 1959), Section 2 (28-8-1959). 

[11 Inserted by Act 35 of 1964, Section % (1-12-1964), 
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i Substituted for former proviso, ibid. 

[§] Inserted by Act 20 of 1959, Section 2 (28-8-1959). 

OBJECTS AND REASONS 


V 


ub-sections 1(d) and (4)* — ^Section 22 deals witH tKe disqualifications for 
appointment as a director of the Central Board of the Bank or local board or 
local committee. The amendments [made in the year 1959] are intended to re- 
move the prohibition in respect of a legal or technical adviser of the bank being 
appointed as a member of such boards or committees and to define some of the 
expressions used in the section.^ — S.OJL, Gaz. cf Ind., 1959, Extra., PL II, Sec. 2, 
page 154. 


23. Vacation of office of directors, etc. — >Xf a director of the Central Board 
I nc a member of a Local Board or a Local Committee— 

i 

(a) becomes subject to any of the disqualifica ions mentioned in section 22; 
or 

j(b) resigns his office by giving notice in writing under his hand, in the 
case of the chairman and vice-chairman, to the Central Government, 
and in the case of other directors or members of Local Boards or Com- 
mittees, to the Central Board, and the resignation is accepted; or 

(c) is absent without leave of the Central Board, the Local Board or the 
/ Local Committee of which he is a director or member, as the case may 

be, for more than three consecutive meetings thereof; 

his seat shall thereupon become vacant. 

°[ • • V ° ° ° * * O ] 

[°] The proviso which was added by the State Bank of India (Amendment) Act, 1957 
(XXI of 1957), Section 3, was omitted by the State Bank of India (Amendment) 
Act, 1959 (XXVI of 1959), Section S (28-8-1959). 


24. Removal from office of directors* etc. — *(1) The Central Government may, 
after consulting the Reserve Bank, remove from office the chairman or the vice- 

chairman, ' r 

(2) The Central Board may, with the approval of the Central Government, 
remove from office a managing director. 

(3) The Central Government, after consulting the Reserve Bank, may remove 
from office any director nominated under clause (d) of sub-section (1) of section 19 
°[or any member of a Local Board nominated under clause (c) of sub-section (1) 
of section 21] and nominate in his stead another person to fill the vacancy. 

(4) The shareholders, other than the Reserve Bank, may, by a resolution pass- 
ed by majority of the votes of such shareholders holding in the aggregate not less 
than one-half of the share capital held by all such shareholders, remove any direc- 
tor elected under clause (c) of sub-section (1) of section 19 and elect in bis stead 

another person to fill the vacancy, 

(5) The shareholders whose names are entered on a branch register, other than 
the Reserve Bank, may, by a resolution passed by the votes of the shareholders 
holding in the aggregate not less than one-half of the share capital on the branch 
register held by such shareholders, remove any elected member of a Local Board 
and elect in his stead another person to fill the vacancy. 

(6) No person shall be removed from his office under sub-section (1) or sub- 
section (2) or sub-section (3) unless he has been given an opportunity of showing 
cause against his removal. 

[°] Inserted by Act 35 of 1984, Section 8 (1-12-1904). 

25. Casual vacancies. — -(1) If the chairman, vice-chairman or a managing 
director is rendered incapable of discharging his duties by reason of infirmity or other- 
wise or is absent on leave or otherwise in circumstances not involving the vaca- 
tion of his office, the Central Government may, in the case of the chairman or 
vice-chairman, in consultation with the Reserve Bank and after considering the 
recommendations of the Central Board, and the Central Board may, in the case oS 

(KoL 19.1 3 A. M. 36 
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a managing director, with the approval of the Central Government, appoint another 

person to officiate in the vacancy. 

°[(2) Where any vacancy occurs before the expiry of the term of office of a 
director, other than the chairman, vice-chairman or a managing director or of a 
member of a Local Board other than the secretary and treasurer, the vacancy shall 

be filled— 4 

(a; in the case of an elected director or member, by election; and 
(b) in the case of a director nominated under clause (d) of sub-section (1) 
of section 19 or a member of a Local Board npminated under clause (c) 
of sub-section ( i ) of section 21, by nomination in consultation with the 

Reserve Bank: h S il!U HHHa 

Provided that where the duration of the vacancy in the office of an elected 

d rector or member is likely to be less than six months, the vacancy may be filled 
by the remaining directors or members, as the case may be, by co-opting a person 
not disqualified under section 22.1 

(3) A person elected or nominated or co-opted, as the case may be, under this 
section shall hold office for the un expired portion of the term of his predecessor. 

i ! Substituted for former sub-section (2) by Act 35 of 1964, Section 9 (1-12-1964). 

V 

26. Remuneration of directors. — (1) Without prejudice to the provisions con- 
tained in sections 27, 28 and 29, the directors shall be paid such fees and allow- 
ances for attending the meetings of the Central Board or of any of its Committees 
and or attending to any other work of the State Bank as may be prescribed. 

(2) Notwithstanding anything contained in sub-section (1), no fees shall bo 
payable to a managing director or any other director who is an officer of the Cen- 
tral Government or the Reserve Bank, 

27. Powers and remuneration of chairman* — (1) The chairman shall preside 
at all meetings of the Central Board and, subject to such general or special direc- 
tions as the Central Board may give, exercise all such powers and do all such acts 
and things as may be exercised or done by the State Bank. 

(2) The chairman shall receive such salary, fees, allowances and perquisites as 
may be determined by the Central Board with the approval of the Central Govern* 

ment: 


Provided that in respect of the first chairman, the Central Government may 
determine his salary, fees, allowances and perquisites. 

28. Powers and remuneration of vice-chairman. — *(1) The vice-chairman shall 
preside at the meetings of the Central Board in the absence of the chairman and 
subject to the general control of the chairman, exercise such powers and perform 
such duties as may be entrusted or delegated to him by the Central Board. 


(2) The vice-chairman shall receive such salary, fees, allowances and perqui- 
sites as may be determined by the Central Board with the approval of the Cen- 
tral Government: 

Provided that in respect of the first vice-chairman, the Central Government 
may determine his salary, fees, allowances and perquisites. 


(3) The fact that the vice-chairman exercises any of the powers and does any 
act or thing for or on behalf of the State Bank shall be conclusive proof of his 
authority to do so. 

29. Powers and remuneration of managing director* — » (1) A managing 
director — 


(a) shall be a whole-time officer of the State Bank; and 

(b) subject to the general control of the chairman and the vice-chairman, 

shall exercise such powers and perform such duties as may be en- 
trusted or delegated to him by the Central Board. 

(2) A managing director shall receive such salary and allowances as may be 
determined by the Central Board with the approval of the Central Government: 

Provided that in respect of the first managing director or directors, the 
Central Government may dete rmin e the salary and allowances payable, to him dr 
them. 
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80. Executive and other committees of the Central Board. — The Central 
Board may constitute such and so many committees, including an executive com- 
mittee, oi tself as it deems fit to exercise such powers and perform such duties 
as may, subject to such conditions, if any, as the Central Board may impose, be 
delegated to them by the Central Board. 


31. Meetings of the Central Board. — (1) The Central Board shall meet at 
such time and place and shall observe such rules of procedure in regard to the 
transaction of business at its meetings as may be prescribed. 

(2) All questions at ihe meeting shall be decided by a majority of the votes 
of the directors present and in the case oJ equality of votes, the c bairn > an or, 
in his absence, the vice-chairman shall have a second or casting vote. 

(3) A director who is directly or indirectly concerned or interested in any 
contract, loan, arrangement or proposal entered into or proposed to be entered 
into by or on behali of the State bank shall at the earliest possible opportunity 
disclose the nature of his interest to the Central Board and shall not be present 
at any meeting of the Central Board when any such contract, loan, arrangement 
or proposal is discussed unless his presence is required by the other directors 
for the purpose of eliciting information, and no director so required to be present 
shall vote on any such contract, loan, arrangement or proposal. 

° [Provided that nothing contained in this sub-section shall apply to such 
director by reason only of his being — 

(i) a shareholder (other than a director) holding not more than two per 

cent, of the paid-up capital in any public company as defined in the 
Companies Act, 1956, or any corporation established by or under any 
law for the time being in force in India or any co-operative society, 
with which or to which the State Bank has entered into or made, or 
proposes to enter into or make, a contract, loan, arrangement or pro- 
posal; or 

(ii) a director ex-officio of the State Bank or a director of a subsidiary 

bank.] . 

(4) If fo? any reason neither the chairman nor the vice-chairman is able to 
be present at a meeting of the Central Board, any director, other than a manag- 
ing director, authorised by the cha rman in w iting in this behalf, and in the 
absence of such authorization, any such director elected by the directors pre- 
sent from amongst themselves, shall preside at the meeting and, in the event of 
equality of votes, shall have a second or casting vote. 

[*] Inserted by Act 56 of 1962, , S. 2 (14-12-1962). 


°[31-A. Meetings of Local Boards. — (1) A Local Board shall meet at such 
time and place and shall observe such rules of procedure in regard to the trans- 
action of business at its meetings as may be prescribed. 

(2) All questions at the meeting shall be decided by a majority of the votes 
of the members present and in the case of equality of votes, the person presid- 
ing at the meeting shall have a second or casting vote. 

(3) A member who is directly or indirectly concerned or interested in any 
contract, loan, arrangement or proposal entered into or proposed to be entered 
into by or on behalf of the State Ban' , shall at the earliest possible opportunity, 
disclose the nature of his interest to the Local Board and shall not be present at 
any meeting of the Local Board when any such contract, loan, arrangement or 
proposal is discussed unless his presence is required by the other members for 
the purpose of eliciting information, and no member so required to be present 
shall vote on any such contract, loan, arrangement or proposal; 


Provided that nothing contained in this sub-section shall apply to such mem- 
ber by reason only of his being — 

(i) a shareholder (other than a director) holding not more than two per 
cent, of the paid-up capital in any public company as defined in the 
i - Companies Act, 1956, or any coiporation established by or under , iv 

!aw for the time being in force in India or any co-operative society 
- wh *d» or to which the State Bank has entered into or made or 
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proposes to enter into or make, a contract, loan, arrangement or pro- 
posal; or . - 

(ii) if a direct ex-officio of the State Bank or a director T)f a subsidiary 
bank. 

(4) If for any reason neither the president nor the vice-peesident is able to 
be present at a meeting of the Local Board, any member, other than the secre- 
tary and treasurer, elected by the members present from amongst themselves, shall 
preside at the meeting. 

(5) Notwithstanding anything contained in this section, the chairman shall 

preside at any meeting of a Local Board at which he is present and in the ab- 
sence of the chairman, the vice-chairman, if he is a member of the Local Board, 
shall, whenever he is present, preside at such meeting. - '■* 

£*] Inserted by Act 35 of 1964, S. 10 (1-12-1964). 


CHAPTER VI 


BUSINESS OF THE STATE BANK 


32. State Bank to act as agent of the Reserve Bank. — (ilj The State Banlc 
shall, if so required by the Reserve Bank, act as agent of the Reserve Bank at 
all places in India where it has a branch, *[or where there is a branch of a 
subsidiary bank ! and where there is no branch of the banking department of the 

Reserve Bank, for — 


(a) paying, receiving, cobecting and remitting money, bullion and securi- 
ties on behalf of any Government in India; and 


(b undertaking and transacting any other business which the Reserve 
Bank may from time to time entrust .to it, • 

(2) The terms and conditions on which any such agency business shall be 
carried on by the State Bank on behalf of the Reserve Bank shall be such as 
may be agreed upon. 

(3) If no agreement can be reached on any matter referred to in sub-sec- 
tion (2) or if a dispute arises between the State Bank and the Reserve Bank 

to < he interpretation of any agreement between them, the matter shall be refer- 
red to the Central Government and the decision of the Central Government 

thereon shall be final. 

(4) The State Bank may transact any business or perform any functions en- 

trusted to it under sub-section (1) f[by itself or through a subsidiary bank] or 
through an agent approved by the Reserve Bank. 

r°l Inserted by the State Bank of India (Subsidiary Banks) Act, 1959 (XXXVIII of 
1959), S. 64 and Sch. HI, PL VI (10-9-1959). 


[f] Substituted for “either by itself*, ibid. 


33. Other business which the State Bank may transact. — ■ Subject to the 
other provisions contained in this Act, the State Bank may carry on and transact 
any of the following kinds of business, namely: — 

(i) the advancing and lending of money and the opening of cash credits 
upon the security of — 

(a) stocks, funds and securities (other than immovable property) in 
which a trustee is authorised to invest trust money by any law 
for the time being in force in India or in any other country in 
which the State Bank has a branch; 




debentures or other securities for money issued by or on behalf of 
a district board, municipal board, committee or other local autho- 
rity under the authority of any Central Act, Provincial Act or 
State Act or of any law for the time being in force in any other 
country in which the State Bank has a branch; 

subject to such directions as may be issued by the Central Board* 
debentures of companies with limited liability registered either in 
India or in such other country as the Central Government may 
approve in this behalf; 
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(d) subject to such directions as may be issued by the Central Board, 
shares and debentures of corporations established ° [by or under 
any law for the time being in force in India other than com- 
panies with limited liability I; 

'(e) goods which, or the documents of title to which, are deposited 
with or assigned to the State Bank as security for such advances, 
loans or credits; 

* 

(fj 1 goods or assets which are hypothecated or assigned] to the State 
Bank as security for such advances, loans on credits, if so au- 
thorised by special directions of the Central Board; 

turn subject to such directions as may be issued by the Central 
Board, book-debts or other assets of any undertaking engaged in 
the "financing of hire-purchase transactions which are hypothecat- 
ed to the State Bank as security for such advances, loans or cre- 
dits.] 

(g) accepted bills of exchange and promissory notes endorsed by 
payees, and joint and several promissory notes of two or more 
persons or firms unconnected with each other in general partner- 
ship; 

H? ; * (h) fully paid shares of companies with limited liability or immovable 

property or documents of title relating thereto as collateral secu- 
rity only where the original security is one of those specified in 
sub-clauses (a) to (e) and, subject to such directions as may be 
issued by the Central Board, where the original security is one 
of the kinds specified in § [sub-clauses (f),- (ff) and (g)]: 

Provided that where the Central Government or a State Government or any 
Government or authority outside India, which the Central Government may ap- 
prove in this behalf, may accept from the State Bank any advances or loans 
under any law for the time being in force, the Central Board may, if it thinks fit, 
make such advances or loans without any specific security; 

(ii) the selling and realisation of the proceeds of sale of any promissory 
notes, debentures, stock-receipts, bonds, annuities, stock, shares, secu- 
rities or goods which, or the documents of title to which, have been 

deposited with, or pledged, hypothecated, assigned or transferred to 

the State Bank as security for such advances, loans or credits or which 
are held by the State Bank or over which the State Bank is entitled 
to any Hen or charge in respect of any oan, advance, credit or 
claim of the State Bank, and which have not been redeemed in due 

time in accordance with the terms and conditions of such deposit, 

pledge, hypothecation, assignment or transfer; 

(iii) the drawing, accepting, discounting, buying and selling of bills of 

exchange and other negotiable securities; ' 

(iv) the investing of the funds of the State Bank upon any of the securi- 
ties specified in sub-clauses (a) to (d) of clause (i) and the conversion 
of the same into money whenever required, and the alteration, conver- 
sion or transposition of any such investment for or into any of the 
other investments above specified; 

°t[(iva) the keeping or maintenance of deposits or cash accounts with any 
banking institution;] 

(v) the issuing of demand drafts, telegraphic transfers and other kinds of 

remittances made payable at its own offices, branches or agencies, the 
purchasing of drafs, telegraphic transfer and other remittances, and 
the making, issuing and circulating of letters of credit to order or 
otherwise than to the bearer on demand; 

$vi) the buying and selling of gold and silver, whether coined or un- 
coined; 

(vii) the receiving of deposits and keeping cash accounts on such terms as 
may be agreed upon; 


566 [S 33] 


[The] State Bank of India Act, 1955 


(viii) the receiving of all lands of bonds, scrips, title deeds or valuables on 
deposit or for safe custody or otherwise on such terms as may oe 
agreed upon; 

j(ix) the selling and realising of all property, whether movable or immov- 
able, which may in any way come into the possession of the State 
Bank in satisfaction or part satisfaction of any of its claims, and the 
acquisition and holding of, and generally the de a l in g with, any right, 
title or interest in any property, movable or immovable, which may 
be the State Bank’s security for any loan or advance or may be con- 
nected with any such security; 

(x) the acting as agent of any co-operative bank which is registered or deem- 

ed to be registered under the Co-operative Societies Act, 1912 or any 
other law for the tim e being in force in any part of India relating to 
co-operative societies in the transaction o such business, and on such 
terms as may be agreed upon; 

°l[(xa) the acting as agent for the Central Government or any State Gov- 
ernment or any corporation in implementing any scheme for financing 
the construction of dwelling houses, and in advancing or lending of 
money from out of the funds placed at its disposal as such agent by 
the Government or corporation to any person upon such security (in- 
cluding the security of any immovable property) and on sucb terms 
and conditions and for such periods as may, notwithstanding anything 
contained in this Act, be approved by the Government or corporation 
by which sucb funds have been placed;] 

(xi) the underwriti tig of the issues of any stocks, shares, debentures or 

other securities in which the State Bank, is authorised to invest its 
funds under clause (iv); 

°§[( 3 di) the transacting of pecuniary agency business on commission; 

(xiia) the entering into contracts of indemnity, suretyship or guarantee with 
specific security or otherwise;] 

(xiii) he administration, whether alone or jointly with other persons, of 
estates for any purpose, whether as executor, trustee or otherwise, the 
acting, whether alone or jointly with other persons, as trustee under 
any settlement or debenture, trust deed, or as liquidator of any 
banking institution, or the acting as an agent on co mmis sion in the 
transaction of the * f ol 1 owing kinds of business, namely: — 

a) the buying, selling, transferring and taking clia ge of any securi- 
ties or any shares in any public company; 

(b) the receiving of the proceeds (whether principal, interest or cavi- 

dends) of any securities or shares; 

(c) the remittance of such proceeds by bills of exchange, payable 
v either in India or elsewhere; 

(xiv) the drawing of bills of exchange and the gr antin g of letters of cre- 
dit payable out of India; 

(xv) the buying of bills of exchange payable out of India at any usance not 
exceeding fifteen months in the case of bills relating to the financing 
of seasonal agricultural operations or six months in other cases; 

(xvi) the borrowing of money for the purposes of the business of the State 
Bank, and the giving of security for money so borrowed by pledging 
assets or otherwise; 

(xvii) the advancing or lending of money to, or the opening of cash credit 
in favour of, any company having a share capital which is expressed 
in rupees in its memorandum of association or any society registered 
under the Co-operative Societies Act, 1912, or any other law for the 
time being in force in India relating to co-operative societies,^ for the 
purpose of averting the winding up of the company or society or, 
where any such company or society is being wound up, for the pur- 
pose of facilitating such winding up, for any period upon the secu- 
rity of all or any of the assets whatsoever of such company or society 
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an<^ sue t advance, loan or cash, credit may be made by the State 
Bank either alone or conjointly with other persons; 

(xviii) the advancing and tending of money to Courts oJ wards upon the 
security of estates in their charge or under their superintendence and 
the realisation of such advances or loans and any interest due I hereon, 
provided that no such advance or loan shall be made without the 
previous sanction of the State Government concerned, and that the 
period for which any such advance or loan is made shall not exceed 
fifteen months in the case of advances or loans relating to the financ- 
ing of seasonal agricultural operations and six months in other cases; 

(xix) with the approval of the Reserve Bank, the subscribing to, buyings 
acquiring or holding, and the se llin g of any shares in or the capital 
of any banking institution ft [the forming or conducting of any such 
banking institution as a subsidiary of the State Bank or in any other 
manner and the granting ol subsidies or the advancing or lending of 
moneys to any such subsidiary]; 

JSRxixa) in consultation with the Reserve Bank and subj’ect to the direc- 
tions of the Central Board, the subscribing to, buying, acquiring, 
holding or selling of any shares or debentures of any such financial 
institution*t§ as may be notified by the Central Government in this 
behalf; 

J§[(xixaa) contributing to the initial capital of the Unit Trust of India es- 
tablished under the Unit Trust of India Act, 1963;] 

k (xixb) f[the advancing or lending of money to, or discounting or purchase 
of any negotiable instrument on behalf of] persons engaged in such 
industries or classes of industries $f[or in such business or trade or 
classes of business or trade] as may be specified by the Central Board 
by directions issued in this behalf, for any period f[in excess of twelve 
months but not exceeding fifteen years] and subj'ect thereto and to 
such directions as may be issued by the Central Board, such advance 
or loan may be made on such terms and conditions and upon such 
security (including the security of any immovable property) as the 
State Bank may deem fit; 

'(xixe) the advancing or lending of money to any co-operative housing so- 
ciety, all the members of which are officers or employees of the State 
Bank, and subj'ect to such directions as may be issued by the Central 
Board, such advance or loan may be made for such periods in excess 
of t [twelve months], on such terms and conditions and upon such se- 
curity (including the security of any immovable property) as the 
State Bank may deem fit;] 

(xx) the subsidising from time to time of the pension funds referred to in 
section 8, if necessary; 

•ft[(xxa) notwithstanding anything to the contrary contained in any other 
law for the time being in force, the establishment and maintenance of 
superannuation pension, provident or other funds for the benefit of 
the employees of the State Bank or dependents of such employees or 
for the purposes of the State Bank, and the granting of superannua- 
tion allowances, annuities and pensions payable out of any such 
fund;] 

(xxi) the doing of any other kind of business which the Central Govern- 
ment, in consultation with the Reserve Bank and on the recommenda- 
tion of the Central Board, may authorise; 

(xxii) the performance of the functions entrusted to, or required of, the 
State Bank by this Act or by any other law for the time being in 
force; and 

(xxii i generally, the doing of all such matters and things as may be inci- 
dental or subsidiary to the transacting of the various kinds of busi- 
ness, including foreign exchange business, herein specified. 

[°] Substituted for the words “under any law for the time being in force in India" 

by the State Bank of India (Amendment) Act, 1959 (XXVT of 1959) S 4 

(28-8-1959) 



563 [S 34] 


[The] State Bank of India Act, 1955 


jf] Inserted or substituted by Banking Laws (Am.) Act, 1963 @8 of 1968), 

(1-2-1969). . ! 

[$] Inserted, ibid, 1957 (XXI of 1957), S. 4 (8-6-1957). 

[§] Substituted for the words ‘‘sub-clauses (f) and (g)”, ibid 
[°t] Inserted by the State Bank India (Subsidiary Banks) Act, 1959 (XXXV! 
1959), S. 64 and Sch. HI, Parc VI (10-9-1959). . lUffi 


S. 29 



£*t] Inserted by Act XXI of 1957, S. 4 (8-6-1957). . . .p! 

[*§'| Substituted for clause (xii), by Act XXVI of 1959, S. 4 (28-8-1959). 


KM Substituted for the words “and the forming or conducting of any such banking 

institution as a subsidiary of the State Bank or in any other manner” by Act 

XXXVIII of 1959, S. 64 and Sch. .Ill, Part VI (10-9-1959). 

[f §] Inserted by Act XXI of 1957,. S. 4 (8-6-1957). 

‘[f§] Inserted by the Unit Trust of India Act, 1963 (52 of 1963), S- 34 and 

Sch., PL IV (1-2-1964). 

[°f*] Inserted by Act XXVI of 1959, S. 4 (28-8-1959). 

[ft] Inserted by Act 35 of 1962, S. 7 (15-9-1962). 

j °t§] Credit Guarantee Corporation of India, Ltd. notified as a financial institution 
for the purposes of this clause — See Gaz. Ind, 1971, PL II, S. 2, Ext, p. 2. 


OBJECTS AND REASONS 

Amendments made in 1957. — “Some of the restrictions in the State Bank 
of India Act relating to the grant of loans ant i advances for periods in excess of six 
months and against the primary security of immovable property are sought to be 
removed .... in order to enab le the Bank to assist in providing adequate medium- 
term finance to industries in the context of the industrial development contem- 
plated under the Second Five-Year Plan/" — S.O.R., Gaz. of Ind, 1957, Extra^ 
PL II-Sec. 2 , page 180. 

Amendment made in 1959; Clause (t) d).~— “Section 33 deals with the 
business which the bank is permitted to transact. Clause (i) (d) of the section 
as it stands is capable of being so interpreted as to permit the State Bank to 
make loans on the primary security of the shares of the ordinary joint stock 
companies. This is not, however, the intention, and the object of the amend- 
ment is to clarify the position.” — S.O.R.; Gaz. Ind, 1959, Extra., Pt. II-See. 2, 
page 154. * KjnHHU 

Clause (xxa).' — “Sub-section (1) of section 50 confers on the Central Board 
of the State Bank the power to make regulations for the conduct of the affairs 
. of the bank after consultation with the Reserve Bank and with the previous 
sanction of the Central Government. Among the powers thus specified is a 
power to establish a pension fund for the benefit of employees who have alter- 
ed the service of the bank after July 1, 1955 [the date of the commence- 

ment of the Act]. .There is some inconsistency between this provision and the 
provision made in Section 30 of the Life Insurance Corporation Act, 1956, read 
with Section 44, ibid, and it is therefore, proposed to introduce a new clause 
(xxa) in Section 33 and to redraft Section 50 (2) (o), so as to make it clear that 
the new pension fund for fresh entrants to its service can be established by the 
bank.” — ibid, page 155. 


34. Business which the State Bank may not transact.' 
filial) not make a loan or advance — 


(1) The State Bank 


(a) for a longer period than ° [twelve months] except as otherwise provid- 
ed in this Act; or 

(b) upon the security of stock or shares of the State Bank; or 

(c) upon the security of any immovable property or the documents of the 

title relating thereto, except to the extent necessary for any of the 
purposes of this Act. . 

2 ) The State Bank shall not, except upon a security of the kind specified in 
sub-clauses (a) to (el of clause (i) of section 33 discount bills for any individual 
or firm for an amount exceeding in the whole at any one time such sum as 
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may be prescribed, or lend or advance in any way to any individual or firm an 
jamount exceeding in the whole at any one time such sum as may be prescribed. 

ft 3) The State Bank shall not discount or purchase or advance or lend or 
open cash creditis on the security of, — 

(a) any negotiable instrument of any individual or firm payable at the 
place where it is presented which does not carry on ' it the several 
responsibilities of at lfcast two persons or firms unconnected with each 
- other in general partnership; 

|(b) any negotiable instrument or security (not being an instrument or se- 
curity in which a trustee may invest trust money under Section 20 of 
the Indian Trusts Act, 1882, or the corresponding provision of the law 
for the tim e being in force in any country where the State Bank has 
a branch) which does not mature within — - 


(i) fifteen months from the date of such discount, purchase, loan, ad- 
vance or opening of cash credits, if the instrument or security is 
drawn or issued for the purpose of financing seasonal agricul- 
tural operations; and 

(ii' & [save as otherwise provided in this Act, twelve months from 
tiie date aforesaid if the instrument or security is drawn or issued 
for any other purpose:] 

$ [P rovided that nothing in sub-clause (ii) of clause (b) shall apply where 
the State Bank holds by way of a collateral security any negotiable instrument 
Or security which does not mature within * I twelve] months from the date afore- 
said in respect of a loan, advance or cash credit sanctioned.] 

( 4 ) * ° ° * 0-0 o 

(5) Nothing contained in this section shall prevent the State Bank from 
allowing any person who keeps an account with the State Bam to overdraw 
such account without security §[or without security of a description authorised 
by ting Act] to such extent as may be prescribed. ‘ 

(6) Save as otherwise provided in § [this Act], the State Bank shall not own 

or acquire any §[* ° *] immovable property except for the purpose of provid- 

ing buildings or other accommodation in which to carry on the business of the 
State Bank or for providing residences for its officers and other employees: 

Provided that if any such building or other accommodation is not imme- 
diately required for any of the purposes of the State Bank, the State Bank may 
utilize it to the best advantage by letting it out or in any other manner. 

[®] Substituted for words "six months** and for former sub-clause (ii) of cl. (b) by 
the Banking Laws (Am.) Act, 1968 (58 of 968), S. 30 (1-2-1969).. 

# 

m Substituted for sub-sections (3) and (4), by the State Bank of India (Amendment) 
Act, 1959 (XXVI of 1959), S. 5 (28-8-1959). 


m Proviso inserted by the Reserve Bank of India (Arndt.) Act, 1962 (35 of 1962), 
S. 7 (15-9-1962). 

[§] Inserted, substituted foT 'section S3* and words ‘interest in* omitted by the State 
Associated Banks (Miscellaneous Provisions) Act, 1962 (56 of 1962), S. 2 (ii) 

(14-12-1962). 


35. State Bank may acquire the business of other banks. — (1) The State 
Bank may, with the sanction of the Central Government, and shall, if so directed 
by the Central Government in consultation with the Reserve Bank, enter into 
negotiations for acquiring the business, including the assets and liabilities, of any 
banking institution. 

°[(2) The terms and conditions relating to such acquisition, if agreed upon 
by the Central Board of the State Bank and the directorate or management of 
the banking institution concerned and approved by the Reserve Bank, shall be 
submitted to the Central Government for its sanction and that Government may 
by order in writing (hereafter in this section referred to as the order of sanction) 
accord its sanction thereto. 

(3) Notwithstanding anything contained in this Act or any other law for the 
time being in force or any instrument regulating the constitution of the banking 
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institution concerned, the terms and conditions as sanctioned by the Central Gov- 
ernment shall come into effect on the date specified by the Central Government 
in this behalf in the order of sanction and be binding upon the State Bank and 
the banking institution concerned as well as upon the share-holders (or, as the 
case may be, proprietors), and creditors of that banking institution. 

(4) If for any reason the terms and conditions cannot come into effect on 
-he date specified in the order of sanction, the Central Government may ft? 
another suitable date for that purpose. 

: d On the date on which the terms and conditions as aforesaid come into 
effect the business and the assets and liabilities of the banking institution concern- 
ed as covered by the acquisition shall, by virtue, and in accordance with the 
provisions, of the order oJ sanction stand transferred to, and become respectively 
the business and the assets and liabilities of, the State Bank. 


(6) The consideration for the acquisition of the business and the assets and 
liabilities of any banking institution under this section may, if so agreed upon, 
be paid either in cash or by allotment of shares in the capital of the State Bank 
or partly in cash and partly by allotment of shares, and the State Bank may for 
the purpose of any such allotment, increase, subject to the other provisions con- 
tained in this Act relating to the increase of capital, the capital of the State Bank 
by the issue of such number of shares as may be determined by the State Bank. 

) Any business acquired under this section shall thereafter be carried on 
by the State Bank in accordance with the provisions of this Act, subject to such 
exemptions or modifications as the Central Government may by notification in the 
i'icial Gazette, make in this behalf in consultation with the Reserve Bank: 


Provided that no such exemption or modification shall be made so as to 
have effect for a period of more than seven years from the date of acquisition. 

(8) Notwithstanding anything contained in the Industrial Disputes Act, 1947* 
or in any other law or in any agreement for the time being in force, on the 
acquisition of the business and the assets and liabilities of any banking insti tu- 
ff on under this section, no officer or other employee of that banking institution 
shall be entitled to any compensation to which he may be entitled tinder that 
Act or that other law or that agreement and no claim in respect of such com- 
pensation shall be entertained by any Court, tribunal or other authority, if on 
his having accepted in writing an offer of employment by the State Bank on the 
terms and conditions proposed by it he has been employed in accordance with 
such terms and conditions. 

(9) The Central Government may, if it considers necessary or expedient in 
the case of any banking institution in relation to which ah order of sanction has 
been made under this section, appoint, whether before or after the coming into 
effect of the terms and conditions relating i:o the acquisition of the business and 
the assets and liabilities of that banking institution, a suitable person to take over 
the management of that bai king institution for the purposes of winding up its 
affairs and distributing its assets, and the expenditure incurred in connection with 
such management (including the remuneration for the person so appointed and 
his staff, if any) shall be paid out of the assets o the banking institution or by 
the State Bank as the Central Government may direct. 


( 19) Simultaneously with the appointment of a suitable person to take over 
the management of any banking institution under sub-section (9) or immediately 
thereafter, the Central Government shall issue directions to be followed by that 
person in the management of that banking institution for the purposes aforesaid 
and thereupon — 

(a) the provisions of the- Companies Act, 1956, or the Banking Com- 
panies Act, 1949, or any other law for the time being in force or any 
instrument having effect by virtue of any such Act or law, in so far 
as they are inconsistent with such directions, shall cease to apply to 
or in relation to that banking institution; 

(b) all persons in charge of the management, including any person holding 
office as manager or director of the banking institution immediately 
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before the issue of such directions, shall be deemed to have vacated 
their offices as such; and 

(c) the person appointed to take over the management of the banking 
institution shall in accordance with those directions take all such steps 
as may be necessary to facilitate the winding up of its affairs and 
distribution of its assets. 


(11) The Central Government, when satisfied that nothing further remains o 
be done in o der to wind up the affairs of any such banking institution, may by 
another order in writing direct that as from such date as may be specified therein 
the banking institution shall stand dissolved and thereupon any such direction shall 
have effect notwithstanding anything to the contrary contained in any other law. 

(12) No action under this section shall be questioned on the ground merely 
of any defect in the constitution of any banking institution in re ation to which 
such action has been taken or in the constitution of its Board of Directors or <Q 
the appointment of any person entrusted with ihe management of its affairs. 

13) In this section “banking institution” includes any individual or any as- 
sociation of individuals (whether incorporated or not, or whether a department of 
Government or a separate institution), carrying on the business of banking.] 

[°] Sub-sections (2) to (13) were substituted for sub-sections (2), (3 and (4) by the 
State Bank of India (Amendment) Act, 1959 (XXVI of 1959), S. 6 (28-8-1959). 


OBJECTS AND SEASONS 


Amendment made in 1959: sub-ss, (2) to (13), — “Section 35 of the State Bank 
of Tndia Act provides for the acquisition by the State Bank through negotiation of the 
business of any existing bank. It has, however, been found from actual experience 
that the procedure for the acquisition which is now prescribed is elaborate and time- 
consuming, and it is proposed accordingly to redraft the section, so as to simplify the 
procedure. The amendments provide, — 

c, (a) that if the scheme for the transfer of the assets and liabilities to the State 
Bank is approved by the boards of directors of the two institutions, such a 
decision will prevail in spite of any statutory or other provision to the con- 
trary; 

(b) that the formal transfer can be made effective through an order of the Cen- 

tral Government, without the necessity of executing elaborate legal documents* 

(c) that the residuary institution, after the transfer of its assets and liabilities to 

the State Bank may, if necessary, be wound up, according to a simpler pro- 
cedure than is now prescribed; 

(d) that the provisions of Sections 25-F and 25-FF of the Industrial Disputes 

Act, 1947, in regard to retrenchment compensation, which are intended to 
be applicable in a case in which there is a substantial break in the con- 
tinuity of employment or a reduction in emoluments or other benefits, will 
not be applied, in the case of employees whose services are transferred with 
their consent to the State Bank, on the merger of the institution in which 
they were previously employed.” — S.O.R.; Gaz. Ind., 1959, Extra., Pt. II- 
Sec. 2, p. 154. 

Sub-section (12).— The amendment made in sub-s. (12) by the Joint Committee 
makes "it clear that the sub-clause would cover a defect in the constitution of the 
Board of Directors or in the appointment of any person entrusted with the manage- 
ment of the banking institution.” — J. C. R. ; ibid, p. 702. 


CHAPTER VH 

FUNDS, ACCOUNTS AND AUDIT 

36. Integration and Development Fund. — J ) The State Bank shall main- 
tain a special fund to be known as the Integration and Development Fund into 
which shall be paid — 

(a) the dividends payable to the Reserve Bank on such shares of the State 
Bank held by it as do not exceed fifty-five per cent, of the total issu- 
ed capital; and 
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(b) such contributions as the Reserve Bank or the Central Government 
may make from time to time. 

*1 provided that if the balance in the Integration and Development Fund on 
the date of declaration of any dividends by the State Bank is rupees five crores 
or more, no amount shall be paid into that Fund under clause (a) and the divi- 
dends payable to the Reserve Bank shall be paid to that Bank; <*nd if sni ch 
balance on such date is less than rupees five crores, only so much of the divi- 
dends then payable as will bring such balance to rupees five crores shall be paid into 
that Fund and the balance of such dividends shall be paid to the Reserve Bank.] 

(2) The amount in the said Fimd shall he applied exclusively for meeting— » 

(a) losses in excess of such yearly sum as may be agreed upon between 
the Reserve Bank and the State Bank and attributable to the branches 
established in pursuance of sub-section (5) of section 16;h[ 0 ]* 

J[(aa) subsidies granted by the State Bank to a subsidiary bank with the 
approval of the Reserve Bank; and] 

(b) such other losses or expenditure as may be approved by the Central 
Government in consultation with the Reserve Bank. 

(3) Subject to the provisions of sub-section (2), the said Kune shall be the 
proper i v of the Reserve Bank and no shareholder or the State Bank or any 
other person shall have any claim to the amount held in the said Fund. 

§[(4) No amount applied for any of the purposes specified in sub-section (2J 
shall, for the purposes of the Indian Income-tax Act, 1922, be treated as income, 
profits or gains of the State Bank.] 

[° } Inserted by the State Bank of India (Amendment) Act, 1964 (35 of 1964), S. 12 
(1-12-1964). 

[t] The word “and” was omitted by the State Bank of India (Subsidiary Banks) Act, 
1959 (XXXVIII of 1959), S. 64 and Sch. Ill, Pt VI (10-9-1959). 

■[^] Inserted Ibid. 

[§] Inserted by the State Bank of India (Amendment) Act, 1959 (XXVI of 1959), 
S. 7 (28-8-1959). Si H M S.MlSI 







37. Reserve Fund. — * The State Bank shall establish a Reserve Fund which 
shall consist of — 

(a) the amount held in the Reserve Fund of the Imperial Bank transferred 

to the State Bank on the appointed day; and 

(b) such further sums as may be transferred to it by the State Bank out 

of its annual net profits before declaring a dividend. 

38. Disposal of profits. — - (1) After making provision for bad and doubtful 
debts, depreciation in assets, equalisation of dividends, contribution to staff ana 
superannuation funds and for all other matters for which provision is necessary 
by or under this Act or which are usually provided for by banking companies, 
the State Bank may,- out of its net profits, declare a dividend. 

(2) Subject to the provisions of paragraph 6 of the First Schedule, the rate 
ol dividend shall be determined by the Central Board. - ^ 

39. Books to be balanced each year.— The Central Board shall cause the 
books of the State Bank to be closed, and balanced on the 31st day of Decem- 
ber in each year. 

40. Returns. — (1) The State Bank shall furnish to the Central Government 
and to the Reserve Bank within two months from the date on which its accoun 
are closed and balanced its balance sheet, together with the profit and loss ac- 
count and the auditors’ report on the working of the State Bank during 
period covered by the accounts. 


Section 38 — Note 1 

(1) State Bank of India is a public autho- 
rity with public duties and not a commercial 
corporation. The disposal of profits as pro- 
vided by Section 38 is not the primary 


object as of the establishment of the State 
Bank but it is incidental to the nature of the 
business transacted by the Bank. AIR 1964 
Mad 335 (344) = (1963) 2 Lab LJ 304. 
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(2) The balance sheet and the profit and loss account shall be signed by 
file chairman, vice-chairman, managing directors, if any, and a majority of the 
other directors. 

(3) The State Bank shall also, within two months from the date on which 
its accounts are closed and balanced, transmit to the Central Government and 

the Reserve Bank a statement showing as far as may be available, the name, 
address and occupation of, and the number of -shares held by, each shareholder 
of the State Bank as on the said date, 

41. Audit. — (1) The affairs of the State Bank shall be audited by two audi- 
tors duly qualified to act as auditors of companies under * [section 226 of the 
Companies Act 1956 1 who shall be appointed by the Reserve Bank in consultation 
with the Central Government. 

(2; The auditors shall receive such remuneration as the Reserve Bank may fry 
in consultation with the Central Government. 

(3) An aud tor may be a shareholder but no director or member of a Local 
Board or of a Local Committee or an officer of the State Bank shall be eligible to 

be an auditor during his continuance in office as such director, member or officer, 

% " 

(4) An auditor shall on relinquishing office be eligible for reappointment. 

(5) The auditors shall severally be, and continue to act as, auditors untO the 
iffannual] general meeting after their respective appointment, and if any vacancy 
arises before the expiry of the term of office of an auditor, the vacancy may be 
filled by the Reserve Bank. 

(6) Every auditor shall be supplied with a copy of the annual balance sheet 
and profit and loss account, and a list of all books kept by the State Bank, and 
it shall be i he duty of t tie auditor to examine the balance sheet and profit and 
loss account with the accounts and vouchers relating thereto, and in the perform- 
ance of his duties, the auditor — 

Jf » ,i 

(a) shall have, at all reasonable times, access to the books, accounts and 
other documents of the State Bank; 

(b) may’ at the expense of the State Bank, or if he is appointed by the 
Central Government, at the expense of the Central Government, employ 
accountants or other persons to assist him in investigating such 
accounts; and 

(c) may, in relation to such accounts, examine any director or any member 
of a Local Board or of a Local Committee or any officer of the State Bank. 

(7) The auditors shall make a report to the Central Government upon the 
annual balance sheet and accounts, and in every such report they shall state — 

(a) whether, in their opinion, the balance sheet is a full and fair balance sheet 
containing all the necessary particulars and proper; y drawn up so as to 
exhibit t[a true and fair view] of the affairs of the State Bank, and in 
case they have called for any explanation or information, whether it 
has been given and whether it is satisfactory; 

(b whether or not the transactions of the State Bank which have come to 
their notice have been within the powers of the State Bank; 

(c whether or not the returns received from the offices and branches of the 
State Bank have been found adequate for the purpose of their audit; 

(d) whether the profit and loss account shows a true balance of § [profit or 
loss] for the period covered by such account; and 

e) any other matter which they consider should be brought to the notice 
of the shareholders or the Central Government, as the case may be. 

(8) The auditors shall also forward a copy of the audit report to the State 

Bank. > 

. 

(9) Without prejudice to anything contained in the foregoing provisions, the 
Central Government may appoint at any time such auditors as it thinks fit to exa- 
mine and report on the accounts of the State Bank. 

[°] Substituted for “sub-section (1) of section 144 of the Indian Companies Act, 1913” 
by the State Bank of India (Amendment) Act, 1959 (XXVI of 1959), Section 8 
(28-8-1959). 
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[ ] Substituted for “first”, ibid. 

[tl Substituted for “a true and correct view” by the State Bank of India (Amendment) 
Act, 1964 (25 of 1964), Section 13 (1-12-1964). ;'^T 

[§] Substituted for “profit and loss”, ibid. 



42. 


Balance sheet, etc., of State Bank may be 


discussed at general meeting.- 


(1) A general meeting (°[ih this Act! referred to as an annua l general meeting) 
shall be held at such time and at such place where there is a local head office of 
i 1 ie State Ba i ik, as shall from time to time be specified by the Central Board before tho 
end of t [March] in each year, and a general meeting may be convened by the 
State Bank at any other time: 


Provided that the first- annual general meeting shall be held at Bombay. 

(2) The shareholders present at an annual general meeting shall be entitled to 
discuss the balance sheet and the profit and loss account of the State Bank made 
n; * 1 die previous 3 1st day of December, the report of the Central Board on the 
working of the State Bank l or the period covered by the accounts and the auditors 
report on the balance sheet and accounts. ' *’■ 

[*] Substituted for the word “hereinafter” by the State Bank of India (Amendment) 
Act 1959 (XXVI of 1959), Section 9 (28-8-1959). • 

[f] Substituted for “February”, ibid, 1957 (XXI of 1957), Section 5 ( 8 - 6 - 1957 ). - 


/ 


CHAPTER VT1T 

MISCELLANEOUS 


• * 

43. State Bank may appoint officers and other employees. — °[(l)j The State 
Bank may appoint such number of officers, advisers and employees as it considers 
necessary or desirable for the efficient performance of its functions, and determine 
the terms and conditions of their appointment and service. 

1 - 1 The officers, advisers and employees of the State Bank shall exercise 
such powers and perform such duties as may be entrusted or delegated to them by 
the Central Board.] 

[°] Original Section 43 renumberd as sub-section (1) thereof and sub-section (2) in- 
serted thereafter by the State Bank of India (Amendment) Act, 1964 (35 of 1964), 
Section 14 (1-12-1964). 

44. Obligation as to fidelity and secrecy. — (1) The -State Bank shall observe, 
except as otherwise required by law, the practices and usages customary among 
bankers and in particular, it shall not divulge any information relating to or to 
the affairs of its constituents except in circumstances in which it is, in accordance with 
the law or practice and usage customary among bankers, necessary or appropriate 
for the Stale Bank to divulge such information. 

(2) Every director, member of a Local Board or of a Local Committee, audi- 
tor, adviser, officer or other employee of the State Bank shall, "before entering upon 
his duties, make a declaration of fidelity and secrecy as in the form set out in the 

Second Schedule. 

45. Bar to liquidation of State Bank. — -No provision of law relating to the 
winding up of companies shall apply to the State Bank, and the State Bank shall 
not be placed in liquidation save by order of the Central Government and in such 
manner as it may direct. 


46. Indemnity of directors and members of Local Boards and Local Com- 
mittees, etc. — (1) Every director and every member of Local Board or a Local Com- 
mittee shall be indemnified by the State Bank against all losses and expenses in- 
curred by him in or in relation to the discharge of his duties except such as are 
caused by his own wilful act or default. 


Section 43 — Note 1 

(1) The State Bank authorities are not 
required to proceed judicially in the matter 
of dismissing their employees and the power 
con erred by Section 43 being an absolute 
power no quasi- judicial obligation 


can 


be inferred from it. Consequently, rules of 
natural justice are not available to the em- 
ployee who has been dismissed. AIR 1968 
Cal 59 (62) =v 14 Fac LB . 140 == 1968 Lab 
IC 127. 
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(2) Neither a director nor a member of a Local Board or a Local Committee shall 
De lt Np iisible tor any loss or expense caused to the State Bank by the insuffi- 
ciency or deficiency of the value of or title to any property or security acquired 
Or taken on behalf of the State Bank or by the insolvency or wrongful act of any 
customer or debtor or by anything done in or in relation to the execution of the 
duties of his oil ice or otherwise than for his wilful act or default. 

47 * . Effects in appointment or constitution not to invalidate acts or proceed- 
mgs.— (1) No act or proceeding of the Central Board or of a Local Board or a 
Local Committee shall be questioned on the ground merely of the existence of any 
vacancy or defect in the constitution of the Board or Committee, as the case may 


(2) All acts done by any person acting in good faith as a director or as a 
member of a Local Board or of a Local Committee shall, notwithstanding that there 
was some defect in his appointment or qualifications, be as valid as if he was a 

director of the Central Board or a member of the Local Board, or the Local Com- 
mittee, as the case may be. 




(1 12 4 19641 ] W< * l ° rem0VC difficuIties ' — [ 0mltt ed by Act XXXV of 1964, Section 15 


49. Power of Central Government to make rules. — (1) The Central Govern- 
ment, in consultation with the Reserve Bank, may, by notification in the Official 
Gaztte, make rules* to carry out the purposes of this Act. 

(2) In particular, and without prejudice to the generality of the foregoing 
power, such rules may provide for — 

(a) the procedure for the payment of compensation under this Act; 

(b) the d termination of persons to whom the said compensation shall be 
payable in all cases, including cases where shares in the Imperial Bank 
have been held by more than one person, or where they have been 
transferred before the appointed day but the transfer has not been 
registered or where the shareholder is dead. 

P For the State Bank (Compensation on Imperial Bank Shares) Rules, 1955, see Gaz. 
of Ind-, Extra., Part II, Section 3, page 1409. 


50. Power of Central Board to make regulations.^ 1) The Central Board 
may, after consultation with the Reserve Bank and with the previous sanction of 
the Central Government, make regulations, not inconsistent with this Act and the 
rules made thereunder, to provide for all matters for which provision is expedient 

for the purpose of giving effect to the provisions of this Act. 

. * 

(2) In particular, and without prejudice to the generality of the foregoing 
power, such regulations may provide for — 9 

(a) the nature of shares of the State Bank, the manner in which and the 

conditions subject to which shares may be held and transferred and 
generally all matters relating to the rights and duties of shareholders: 

(b) the maintenance of share registers, and the particulars to be entered 

ili tiie^pnnupal register in addition to those specified in section 13 the 
areas to be served by each branch register, the inspection and closure 
t \ ^©registers and all other matters connected therewith* 

<c) the holding and conduct of elections under this Act, including the allo- 
cation of elected directors to the various areas served by the different 
branch registers and the final determination of doubts or disputes re- 
garffing the qualifications of candidates for election or regarding the 

•Rd) the powers, functions . and duties of Local Boards and the restrictions, 
conditions or limitations, if any, subject to which they may be exer- 


Section 50 — Note 1 

(1 Under Regulations 55 and 56 of the 
State Bank of India General Regulations 
framed under Section 50, the employee of 
the Bank could be dismissed either by the 
Central Board or by the Local Board or any 


thereof. Dismissal 
^f^tendent was ultra vires. 
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cised or performed, the formation and constitution of Local Committees 
(including the number of members of any such Committee) and of com- 
mittees of Local Boards, the powers, functions and duties of such Com- 
mittees, the holding of meetings of Local Committees and committees 
of Local Boards and the conduct of business thereat;] 

(e) the ees and allowances which may be paid to directors, or members 
ol Local Boards or Local Committees for attending any meetings of 
the Central Board or of its committees or of the Local Boards or Local 
Committees, as the case may be, or for attending to any other work ox 
the State Bank; 

(f) the manner in which the business of the Central Board °[or of LocaJ 
Board] shall be transacted and the procedure to be followed at the 
meetings thereof; 


(g) the formation of committees of the Central Board and the delegation of 
powers and Junctions o : the Central Board to such committees and the 
conduct of business in such committees; 

° ; . * * ° r : m rMlI U HI 

(i) the manner in which general meetings shall be convened, the procedure 
to be fo lowed ihereat and the manner in which voting rights may be 
exercised; 

(J) the holding of meetings of shareholders on branch registers and the busi- 
ness to be transacted thereat; ' - ;> 

(k) the manner in which notices may be served on behalf of the State Bank 

upon shareholders or other persons; > 

(l) the provision of seals for the State Bank and the manner and effect of 

their use; 


(m) the conduct and defence of legal proceedings and the manner of sign- 
ing pleadings; * \ 1, .^i 

(n) she duties and conduct of officers, other employees, advisers and agents 
of the State Bank; 

ft 1(0) the establishment and maintenance of superannuation pension, provi- 
dent or other funds for the benefit of the employees of the State Bank 
or of the dependants of such employees or for the purposes of the State 
Bank, and the gra ntin g of superannuation allowances, annuities and 
pensions payable out of any such fund;] 

(p) the form and mann er in which contracts binding on the State Bank may 

be executed; • ' , 

(q) the maximum amounts which may be advanced or lent to, or for which 

bills may be discounted for, any individual or partnership wi-hout secu- 
rity t[or without security of a description authorised by this Act! the 
conditions under which advances may be made on security and the ex- 
tent to which accounts may be overdrawn without security; 

(r) the conditions subject to which alone, advances may be made to directors, 

members of Local Boards or of Local Committees or officers of the 
State Bank, or the relatives of such directors, members or officers or to 
companies, firms or individuals with which or with whom such direc- 
tors, members, officers, or relatives, are connected as partners, directors, 
managers, servants, shareholders or otherwise; 

Is) the statements, returns, and forms that are required for the purposes of 
this Act; 


(t) the payment of dividends, including interim dividends; 

(u) generally for the conduct pf the business of the State Bank. 

(3) Notwithstanding anything contained in this section, the first reguIations§ 
shall be made by the Reserve Bank with I he previous sanction of the Central Gov- 
ernment, and thereupon shall be deemed to be the regulations made by the Central 
Board under this section and shall have force accordingly until they are amended 
or repealed. 

[°] Substituted for former clause (d) inserted and omitted by the State Bank of India 
(Amendment) Act, 1964 (35 of 1964), Section 16 1-12-1964). 
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tt ] Substituted Tor clause (o) by the State Bank of India (Amendment) Act, 1959 (XXVI 
of 1959), Section 10 (28-8-1959). 

[J] Inserted by Act L.VI of 1962, Section 2 (iii) (15-12-1964). 

[§] For State Bank of India General Regulations, 1955, see Gaz. of Ind., 21-6-55, Ext., 
page 357. - 


°[51, Requirements of foreign law to be complied with in certain cases. — 
If, according to the laws of any country outside India, the provisions of this Act 
by themselves are not effective to transfer to and vest in the State Bank any asset 
or liability which forms part oi the undertaking of the Imperial Bank and which 
is situate in that country, the Imperial Bank shall take all such steps as may be re- 
quired by the laws of that country for the purpose of effecting or perfecting such 
transfer and vesting, and in connection therewith the Imperial Bank may realise 
any asset and discharge any liability and transfer the net proceeds thereof to the 
State Bank.] 


[*] Substituted and deemed always to have been substituted, for original Section 51 


and 8. 




52. Amendment of Act DC of 1934. — [Repealed by the Repealing and Amend- 
ing Act, I960 (LVIII of 1960), Section 2 and Schedule I (26-12-1960).] 

53. Amendment of Act X of 1949. — -[Repealed by the Repealing and Amend- 
ing Act, 1960 (LVI 1 1 of 1960), Section 2 and Schedule I (26-12-1960).] 

t ' *' * ' ’ ■ ■ - • 

54. Amendment of Act XLVH of 1920. — [Repealed by the Repealing and 
Amending Act, 1960 (LVIII of 1960 , Section 2 and Schedule I (26-12-1960 

*[55. No proceeding to lie in India against Imperial Bank after appointed 
day. — On and from the appointed day,f no person shall make any claim or demand 
or take any proceeding in India against the Imperial Bank or a director, officer or 
other employee thereof in his capacity as such director, officer or employee except 
in so far as may be necessary for enforcing the provisions of this Act or except in 
so far as it relates to any offence committed by any such director, officer or 
employee.] 

[•] Inserted and deemed always to have been inserted, by the State Bank of India 
(Amendment) Act, 1955 (XXXIII of 1955), Sections 6 and 8. 

[f] That is, 1st July, 1955. 

°[56. References to the Imperial Bank, the Bank of Bengal, etc., in other laws. 

On and from the appointed day,f any reference to the Imperial Bank or to the 
Bank of Bengal, the Bank of Madras or the Bank of Bombay in any law (other 
than this Act or the Imperial Bank of India Act, 1920) or in any contract or other 
instrument shall, except as otherwise provided in any general or special order made 
by the Central Government, be deemed to be a reference to the State Bank.] 

{*] Inserted and deemed always to have been inserted, by the State Bank of India 
(Amendment) Act, 1955 (J XXIII of 1955), Sections 6 and 8. 

[f] That is, 1st July, 1955. 

°[57. Dissolution of Imperial Bank, etc. — -(1) On such day as the Central 
Government may, by notification in the Official Gazette, specify in this behalf, the 
Imperial Bank shall stand dissolved, and the Imperial Bank of Ind ia Act, 1920, 
shall stand repealed. 

(2) On the day specified in the notification under sub-section (1), the State 
Bank shall pay to the Reserve Bank a sum of ten lakhs of rupees. 

(3) If, on the day specified in the notification under sub-section (1), the 
Imperial Bank has in its possession or custody any assets created on or after the 
appointed day,’ such assets shall be disposed of in accordance with the directions 
issued by the Central Government in this behalf.] 

Inserted and deemed always to have been inserted, by the State Bank nf inrl;., 
(Amendment) Act, 1955 (XXXIII of 1955), Sections 6 and 8. 
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THE FIRST SCHEDULE 

(See section 9) 

COMPENSATION FOR THE TRANSFER OF SHARES OF THE IMPERIAL 

BANK TO THE RESERVE BANK 

1. In this Schedule, “shareholder” means any person who immediately before 
the appointed day is registered as the holder of a share in the Imperial Bank. 

2. As compensation for the shares in the capital of the Imperial Bank which, 
by reason of this Act, are transferred to and vested in the Reserve Bank, the 
Reserve Bank shall pay to every shareholder, in the manner set out hereinafter, 
an amount calculated at the rate of one thousand seven hundred and sixty-five 
rupees and ten annas per share in the case of a fully paid-up share and four 
hundred and thirty-one rupees twelve annas and four pies per share in the case 
of a partly paid-up share. 

3. Notwithstanding the transfer of the shares in the capital of the Imperial 
Bank to the Reserve Bank, any shareholder who immediately before the appointed 
day is entitled to payment of dividend on the shares of the Imperial Bank held 
by him shall be entitled to receive from the State Bank— 

(a) all dividends accruing due on his shares in respect of any half-year which 

ended before the appointed day and remaining unpaid; 

(b) dividends calculated at a rate to be specified by the Central Government 

in respect of any period immediately preceding the appointed day for 
which the Imperial Bank has not declared any dividend. 

4. 1) The compensation provided for in this Schedule shall be given fa 
Central Government securities, and the form of such securities and the value 
thereof, computed with reference to their market value, shall be such as the Cen- 
tral Government may, by notification in the Official Gazette, specify in this 

behalf: 

Provided that, where the amount of such compensation is not an exact multi- 
ple oi the value of the Government security as so notified, the amount in excess 

of the nearest lower multiple of such value shall be paid by cheque drawn on 

the Reserve Bank. 

(2) Notwithstanding anything contained in sub-paragraph (I), any person who 
is registered as the holder of a share in the Imperial Bank on the 19th day of 
Dec. 1954, and continues to be so until the appointed day shall, if he applies in 
writing in this behalf to the Reserve Bank before the expiry of thre<j months from 

the appointed day, be entitled to be paid, by cheque drawn on the Reserve Bank, 

any compensation payable to him upto the first ten thousand rupees. 

5. (1) Any shareholder to whom compensation is payable under this Sche- 
dule may apply to the Reserve Bank before the expiry of three months from the 
appointed day for the transfer to him of shares in the State Bank in lieu of such 
compensation, and for the purposes of such transfer the value of each share of 
the State Bank shall be such as may be determined by the Reserve Bank in this 

behalf. „ . • 

(2) If on receipt of an application under sub-paragraph (1), the Reserve Bank, 
in its discretion, decides to transfer any shares to the applicant, it shall issue to 
the State Bank a warrant in the prescribed form directing it to transfer in favour 
of the person specified in the warrant such number of shares as may be specified 
therein out of the shares standing allotted to it under sub-section (1) of section 5, 
and the State Bank shall be bound to comply with such warrant. 

(3) A warrant issued by the Reserve Bank under this paragraph shall not b* 

liable to duty under the Indian Stamp Act, 1899. 

6. (1) Reserve Bank may, if it decides to transfer, in pursuance of para- 
graph 5, more than two lakhs fifty-three thousand and one hundred and twenty-five 
shares, require the State Bank to issue to it such further shares as may be neces- 
sary to secure that it holds not less than fifty-five per cent, of the issued capital 
of the State Bank, and the State Bank shall, without prejudice to the provision* 
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contained in sub-ser’ ton (3) of section 5, comply with such requirement on the 
Reserve Bank subscribing one hundred rupees for each share. 

No share issued o tlie Reserve dank at par under this paragraph shall carry 
dividend at a rate higher than four per cent, per annum. 

THE SECOND SCHEDULE 

(See section 44) 

DECLARATION OF FIDELITY AND SECRECY 

I, , do hereby declare that 1 will faithfully, truly 

and to the best of my skill and ability execute and perform the duties required of 
me as director, member of Local Board, member of Local Committee, auditor, 
adviser, officer or other employee (as the case may be) of the State Bank and 
which properly relate to the office or position in the said State Bank held by me. 

I further declare that I will not communicate or allow to be communicated 
to any person not legally entitled thereto any information relating to the affairs 
of the State Bank or to the affairs of any person having any dealing with the State 
Bank; nor will I allow any such person to inspect or have access to any books or 
documents belonging to or in the possession of the State Bank and relating to the 
the business of the State Bank or to the business of any person having any dealing 
with the State Bank. 

THE THIRD SCHEDULE 

AMENDMENTS TO THE RESERVE BANK OF INDIA ACT, 1934 

[Repealed by the Repealing and Amending Act, I960 (LVIII of 1960), Section 2 
and Schedule I (26-12-1960).] 

THE FOURTH SCHEDULE 

AMENDMENTS TO THE BANKING COMPANIES ACT, 1949 

v [Repealed by the Repealing and Amending Act, 1960 (LVIII of 1960), Section 2 
and Schedule I (26-12-1960)*] 


THE FIFTH SCHEDULE 

AMENDMENTS TO THE IMPERIAL BANK OF INDIA ACT, 1920 

[Repealed by the Repealing and Amending Act, 1960 (LVIII of 1960), Section 2 
and Schedule I (26-12-1960).^ 
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STATEMENT OF OBJECTS AND REASONS 

"The future of certain major State-associated banks which are owned in part 
by the State Governments or with which such Governments have been closely associ- 
ated has been under consideration for some time. The question has recently been com- 
prehensively re-examined, with particular reference to the necessity for making 
adequate and proper provision for the management of treasuries and sub-treasuries 
in the areas served by these banks and the need for the expansion o these banks 
in these areas; and the views of the banks themselves have been ascertained. 

2. The managements and shareholders of the Bank of Bikaner, the Bank of 
Indore, the Bank of Jaipur, the Bank of Mysore and the Travancore Bank have 
agreed to the proposal to reconstitute these banks as subsidiaries of the State Bank; 
and the Governments of Bombay and the Punjab as well as the Reserve Bank of 
India have agreed to the reconstitution on similar lines of the State Bank of Sau- 
rashtra, the Bank of Patiala and the State Bank of Hyderabad respectively. 

3. The scheme for reconstitution provides for the transfer to and vesting in 
the State Bank of India of the share capital of each of the eight banks which 
have accepted the proposals. Compensation will be payable to the existing share- 
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holders (including a State Government or the Reserve Bank of India as the case 
may be) on the basis of the excess of the assets over the liabilities, representing 
the real value of the paid-up capital. Such compensation will be determined, in 
the event of a dispute, by an impartial tribunal, in accordance with the principles 
indicated in the Bill. 

4. Provision is being made for minority shareholding, * by private shareholders 
up to 45 per cent, of the issued capital, in the case of each of the reconstituted 
banks. The management and administration of the reconstituted institutions will 
be entrusted to Boards of Directors on which the State Bank of India will be ade- 
quately represented. The other provisions made in the Bill are generally based 
on those contained in the State Bank of India Act, 1955. — Gaz. of Ind,, 1959, 
Extra., Pt. II, Sec. 2, page 274. 

ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION . 

— Adapted by the Bombay Reorganisation (A.L.O.), 1961. 

—Amended by Acts LVI of 1962; LV of 1963. 

— Extended by Regns. VI of 1963; XI of 1963. 

— Repealed in part by Act LII of 1964. 

[THE] STATE BANK OF INDIA (SUBSIDIARY BANKS) ACT, 1959 

(ACT XXXVIII OF 1959)° 

[10th September, 1959,] 

An Act to provide for the formation of certain Government or Government 
associated banks as subsidiaries of . the State Bank of India and for the 
constitution, management and control of the subsidiary banks so formed, 
and for matters connected therewith, or incidental thereto. 

Be it enacted by Parliament in the h enth year of the Republic of India as 
follows: — 

r°] For Statement of Objects and Reasons, see Gaz., of Ind., 1959, Ext., Pt. 1 1, Sec. 2, 
P. 274; for Report of Joint Committee, see ibid p. 608. 

The Act is extended to the Union Territories of — 

(1) Goa, Daman and Diu by Regn. XI of 1963 (1-7-1965). 

(2) Dadra & Nagar Haveli by Regn. VI of 1963 (1-7-1965). 

CHAPTER I 

PRELIMINARY 

1 

1. Short tide.— This Act may be called THE STATE BANK OF INDIA 
(SUBSIDIARY BANKS) ACT, 1959. 

2. Definitions. — In this Act, unless the context otherwise requires, — 

(a) “appointed day” means, — - 

- . ^i) in relation to an existing bank, the date on which the correspond- 

ing new bank is constituted under section 3; 

(ii) in relation to a new bank, the date on which that new bank is 

constituted under section 3; 

(iii) in relation to the Hyderabad Bank, the date on which the amend- 
ments to the State Bank ol Hyderabad Act, 1956, take effect under 
Part VII of the Third Schedule; 

(iv) in relation to the Saurashtra Bank, the date on which the amend- 

- ments to the Saurashtra State Banks (Amalgamation) Ordinance, 
1950, take effect under Part V of the Third Schedule; 

(b) “corresponding bank” means, — 

(i) in relation to the State Bank of Bikaner, the Bank of Bikaner, 

Limited; 

« " 

(ii) in reiation to the State Bank o) Indore, the Bank of Indore, Lin i it- 

(iii) [Omitted by Act 56 of 1962, S. 3 (1-1-1963);] . 
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(iv; in relation to the State Bank of Mysore, the Bank of Mysore, 

Limited; . , : 99KH 

(v) in relation . to the State Bank of Patiala, the Bank of Patiala; 

(vi) in relation to the State Bank of Travancore, the Travancore Bank, 

Limited; 

(c) “corresponding new bank” means, — 

(i) in relation to the Bank of Bikaner, Limited, the State Bank of 

Bikaner; 

(ii) in relation to the Bank of Indore, Limited, the State Bank of 

Indore; 

(iii) [Omitted by Act 56 of 1962, S. 3 (1-1-1963);] 

(iv) in relation to the Bank of Mysore, Limited, the State Bank of 

Mysore; 

(v) in relation to the Bank of Patiala, the State Bank of Patiala; 

(vi) in relation to the Travancore Bank, Limited, the State Bank of 
Travancore; 

(d) “existing bank” means any of the following banks, namely: — * 

(i) Bank of Bikaner, Limited; * 1 

(ii) Bank of Indore, Limited; 

(iii) [Omitted by Act 56 of 1962, S. 3 (1-1-1963);J . 

(iv) Bank of Mysore, Limited; 

(v) Bank of Patiala; 

(vi) Travancore Bank, Limited; 

(e) “Hyderabad Bank” means the Hyderabad State Bank constituted under 

the Hyderabad State Bank Act, 1350-F, and renamed the State Bank 
of Hyderabad under sub-section (1) of section 3 of the State Bank of 
Hyderabad Act, 1956; 

(() “new bank” - means any of the banks constituted under section 8; 
g) “prescribed” means prescribed by regulations made under this Act; 

(h) “Reserve Bank” means the Reserve Bank of India constituted under the 

Reserve Bank of India Act, 1934; 

(i) “Saurashtra Bank” means die State Bank of Saurashtra constituted under 

the Saurashtra State Banks Amalgamation) Ordinance, 1950; 

(j) “State Bank” means the State Bank of India constituted under the 

State Bank of India Act, 1955; 

Ok) “subsidiary bank” means any new bank and includes the Hyderabad 
Bank and Saurashtra Bank; 

(1) “Tribunal” means the Tribunal constituted under section 15. 

CHAPTER H /%£ 

•[CONSTITUTION OF NEW BANKS AND CHANGE OF NAME OF 

ANY SUBSIDIARY BANK] 

3. Establishment of new banks. — With effect from such date as the Cen- 
tral Government may, by notification in the Official Gazette, specify in this be- 
half, there shall be constituted the following new banks, namely: — . 

(a) the State Bank of Bikaner;! ' 

(b) the State Bank of Indore; f 

•(c) Omitted. • 

(d) the State Bank of Mysore;! 

(e) the State Bank of Patiala; 


Section 3 — Note 1 ties mortgaged in favour of the Bank of 

(1) State Bank of Mysore is successor in Mysore. AIR 1971 Mys 156 (158) = (1970) 2 

interest of the erstwhile Bank of Mysore Mys LJ 577 (DB). 

and has right to proceed against the proper- ■ — 
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(f) the State Bank of Travancorejt 
and different dates may be specified for different new banks. 

[°] Heading of Chap. IX substituted and clause (c) omitted by Act 56 of 1962, S. 3 
(14-12-1962). 

[t] Existing Banks of these Banks were dissolved w. e. f. 8-1-1966 — See S.O., 88, 

Gaz. of Ind., 8-1-1966, Pt II, S. 3 (ii), p. 96. 

* 

°:6A. Change of name of a subsidiary bank. — * (1 The Central Government 
after consulting the State Bank and the Reserve Bank may, by notification in the 
Official Gazette, direct that the name of any subsidiary bank shall, with effect 
from such date as may be specified in this behalf, be changed to any other name 
and thereupon any reference to that subsidiary bank in this Act or any other Law 
for ihe time being in force or in any contract, instrument or document shall be 
construed as a reference to that bank by its new name. 

(2 The change in the name of a subsidiary bank under sub-section (1) shall 
not affect any rights or obligations of that bank or render defective any legal pro- 
ceedings by or against it, and any legal proceedings which might have been 
continued or commenced by or against that bank by its former name may be con- 
tinued by or against it by its new name.] 

[°] Inserted by Act 56 of 1962, S. 3 (14-12-1962). 

4. New banks to be bodies corporate. — (1) Every new bank shall be a 
body corporate with perpetual succession and a common seal and shall sue and 
be sued in its name. 

(2) The body corporate constituting each of the new banks shall consist of 
the State Bank and other shareholders, if any, for the time being of the new 
bank. 

(3) Every new bank shall carry on the business of banking and other busi- 
ness in accordance with the provisions of this Act, and shall have power to ac- 
quire and hold property, whether movable or immovable, for the purposes of its 
business and to dispose of the same. 

5. Head office and branches of new banks. — (1) The head office of each 
of the new banks shall be at such place as the Central Government may, by 
notification in the Official Gazette, from time to time, specify. 

(2) Every new bank shall maintain as its branches all branches of the cor- 
responding bank in existence immediately before the appointed day, and shall 
not establish any new branch or discontinue any branch except in consultation 
with the State Bank and with the approval of the Reserve Bank, 

6. Authorised capital of new banks. — (1) Subject to the provisions of this 
Act, the authorised capital of the State Bank of Mysore and the State Bank of 
Travancore shall be rupees two crores each, and the authorised capital of every 
other new bank shall be rupees one crore. 

(2) The authorised capital of every new bank shall be divided into shares ol 
one hundred rupees each. 

(3) Notwithstanding anything contained in this section, the State Bank may, 
with the approval of the Reserve Bank, authorise a new bank to increase or reduce 
its authorised capital: 

Provided that where the authorised capital is so increased, the shares issued 
shall be of the denomination specified in sub-section (2). 

7. Issued capital of new banks. — (1) On the appointed day, the issued 
capital of a new bank shall consist of such amount divided into fully paid-up 
shares of hundred rupees each, as the State Bank may, with the approval of the 
Reserve Bank, fix, 

(2) All shares in the issued capital of a new" bank shall, on the appointed 
day, stand allotted to the State Bank. 

(3) The State Bank shall, as soon as may be, after the determination, if any, 
by the Tribunal, of the amount of compensation payable in respect of an exist- 
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ing bank, consider whether any increase in, or reduction of, the issued capital of 
the corresponding new bank as fixed under sub-section (1), by way of adjustment, 
or transfer from, or to, the reserves of such bank, or in any other manner, is 
necessary or expedient and may, thereafter with the approval of the Reserve 
Bank, direct that bank to increase or reduce its issued capital. . . jB 

(4) Without prejudice to the provisions contained in sub-section (3), a new 
bank may, with the approval of the State Bank and the Reserve Bank, increase 
from time to time, its issued capital and the capital so increased shall consist of 
fully paid-up shares to be issued in such manner as the State Bank may, with the 
approval of the Reserve Bank, direct. 

(5) No increase or reduction in the issued capital of a new bank shall be made 
in such a manner that the State Bank holds at any time less than fifty-five per cent 

of the issued capital of that bank. 

8. . Reserve fund of the new banks. — (1) Every new bank shall establish a 
reserve fund which, subject to the provisions of sub-section (3) of section 7 and 
of sub-section (2) of this section, shall — 

(a) on the appointed day, consist of such sum as the State Bank, with the 

approval of the Reserve Bank, may determine; and 

(b) after the appointed day, consist of the sum aforesaid together with 

such further sums as may be transferred to the reserve fund by the 
new bank out of its annual net profits before declaring a dividend. 

(2) The State Bank shall, as soon as may be after the determination, if any, 
of the amount of compensation by the Tribunal, in respect of an existing bank; 
consider whether any increase in, or reduction of, the reserve fund of the corres- 
ponding new bank, by way of adjustment, by transfer from, or to, any account, 
or towards provision for bad and doubtful debts, depreciation of any assets or 
contingencies, or for any other purpose, is necessary, and may, thereafter, with 
the approval of the Reserve Bank, direct that bank to so increase or reduce its 
reserve fund. 

9. Transfer of shares of existing banks to State Bank. — On the constitution 
of a new bank, all shares in the capital of the corresponding bank, where such 
corresponding bank has a share capital, shall stand transferred to, and shall vest 
in, the State Bank, free of all trusts, liabilities and encumbrances. 

Note. — Under Section 5 of the State Bank of Hyderabad Act, 1956, all shares in the 
capital of the Hyderabad State Bank are transferred to and vested in the Re- 
serve Bank of India. 


10. Transfer of undertaking of existing banks to new banks. — * (1) Subject 
to the other provisions contained in this Act, when a new bank is constituted, 
the undertaking of the corresponding bank shall stand transferred to, and vest in, 

the new bank. 

(2) The undertaking of the corresponding bank referred to in sub-section (1) 
shall be deemed to include all rights, powers, authorities and privileges and all 
property, movable and immovable, including cash balances, reserve hinds invest- 
ments and all other interests and rights in, or arising out of, such property and 
all books, accounts and documents relating thereto as may be in the possession 
of that bank immediately before the appointed day, and shall also be deemed to 
include all debts, liabilities and obligations of whatever kind, then existing of that 
bank. , ] r 3bS| 


(3) Without prejudice to the other provisions contained in this Act, all con- 
tracts, deeds, bonds, agreements, powers of attorney, grants of legal representation 
and other instruments of whatever nature, subsisting or having effect immediately 
before the appointed day and to which any existing bank is a party, or which are 
in favour of that bank, shall be of full force and effect against or in favour of 
the corresponding new bank, as the case may be, and may be enforced or acted 
upon as fully and effectually as if instead of the existing bank the corresponding 
new bank had been a party thereto or as if they had been issued in favour of 
the corresponding new bank. 
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( 0 If, on the appointed day, any suit, appeal or other legal proceeding of 
whatever nature by or agains an existing bank is pending, the same shall not 
aba e, be discont inued or be in any way prejudicially affected by reason of 
transfer to the' corresponding new bank of the undertaking of the existing bank, 
or of anything contained in this Act, but the suit, appeal or other proceeding may 
be* continued, prosecuted and enforced by or against the corresponding new bank. 

11. Transfer of services of employees of existing banks, — 1} Save as other- 
wise provided in this Act, every employee of an existing bank in the employment 
of (hat bank immediately before the appointed day, shall, on and from that day, 
become an employee of the corresponding new bank and shall hold his office or 
service therein by the same tenure, at the same remuneration and upon the same 
terms and conditions and with the same rights and privileges as to pension, 
gratuity and other matters as he would have held the same on the appointed 
day, if the undertaking of the existing bank had not been, transferred to and 
vested in the corresponding new bank and shall continue to do so unless and until 
his employment in that bank is terminated or until his remuneration or other 
terms and conditions oJ service are revised or altered by the corresponding new 
ban!; under, or in pursuance of, any law, or in accordance with any provision 
which, for the time being, governs his service: 

Provided that nothing contained in this sub-section shall apply to an em- 
ployee of the Bank of Patiala who holds a civil post under the State of Punjab 
unless, prior to the appointed day, he has intimated his consent to become an 
employee of the State Bank of Patiala by notice in writing, given to the Govern- 
ment of that State through the Bank of Patiala. 

- (2) Any person who, on the appointed day, is entitled to, or is in receipt of, 
a pension or other superannuation or compassionate allowance or other benefit 
from an existing bank or from any provident, pension or other fund or from any 
authority administering such fund, shall be entitled to be paid by, and to receive 
from, the corresponding new bank or any provident, pension or other kind or 
from any authority administering such fund, the same -pension, allowance or bene- 
fit, so long as he observes the conditions on which the pension, allowance or 
benefit was granted, and if any question arises whether he has so observed such 
conditions, the question shall be determined by the State Bank and its decision 
thereon shall be final. 

(3) For the persons who immediately before the appointed day are the 
trustees of, or the members of any authority administering, any fund constituted 
for the benefit of the employees of an existing bank, there shall be substituted as 
trustees or members such persons as the State Bank may, by general or special 
order, specify. 

(4) Notwithstanding anything contained in the Industrial Disputes Act, 1947, 
or any other law or in any agreement for the time being in force, the transfer 
from an existing bank of the services of any officer or employee of that bank 
to the corresponding new bank in terms oJ this section shall not entitle any such 
officer or employee, to any compensation to which he would, but for this provi- 
sion, have been entitled under any such law or agreement, and no claim in res- 
pect of such compensation shall be entertained by any Court, tribunal or other 
authority, 

12. Special provision for transfer of foreign assets- — . (1) If, according to 
the laws of any country outside India, the provisions of this Act by themselves 


Section 11 — Note 1 

(1) Section 11 of the Act of 1959 preserved 
the service conditions and the rights of em- 
ployees of the erstwhile Hyderabad Bank 
which had accrued by then to them. Those 
rights can certainly be enforced against the 
new Bank which has come into existence 
pursuant to the Act. Therefore where P has 
been promoted in the year 1964 o the grade 
of a Junior officer it could not be said that 


the service conditions of the petitioner which 
governed him in 1959 when Section 11 came 
into force are still in existence but P is real- 
ly governed by service conditions of a junior 
officer who has been appointed in 1964 and 
hence P cannot take advantage of Section 11 

1971 Lab IC 350 (352) = f 1971 ) 1 Andh Pra 
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are not effective to transfer or vest any asset or liability situated in that country 
which forms part of the undertaking of an existing bank to, or in, the correspond- 
ing new bank, the affairs of the existing bank in relation to such asset or liability 
shall, on and from the appointed day, stand, entrusted to the general manager 
for the time being of the corresponding new bank, and the ge ral manager may 
exercise all powers and do all such acts and things as are exercised or done by 
the existing bank for the purpose of effectively winding up the affairs of that 
bank, 

* 

(2) The general manager of the corresponding new bank shall, in exercise 
of the powers conferred on him by sub-section (1), take all such steps as may 
be required by the laws of any such country outside India for the purpose of 
effecting such transfer or vesting, and in connection therewith he general manager 
may either himself or through any person authorised by bim in ibis behalf, 
realise any asset and discharge any liability of the existing bank and transfer the 
net proceeds thereof to the corresponding new bank. 

( 3 ) Notwithstanding anything contained in sub-section (1) or sub-section (2), 

on and from the appointed day, no person shall make any claim or demand or 
take any proceeding in India against any existing bank or any person acting in 
its name or on its behalf except in so far as may be necessary for enforcing the provi- 
sions of this section or except in so far as it relates to any o ! cence committed by 
such person. . • * , §9 

*[(4) For die purposes of this section, — * 

t 

(a) “corresponding new , bank” means in relation to the Bank of Jaipur 

Limited, the institution constituted under section 3 as the State Bank 
of Bikaner; 

(b) “existing bank” includes the Bank of Jaipur Limited,] 

[ 2 3 4 5 6 ] Inserted by Act 56 of 1962, S. 3 (1-1-1963). 




COMPENSATION 

13. Compensation to shareholders of existing banks other than the Bfflik of 
Patiala.— (1) Every person who anc any State Government ^ which immediately 
before the appointed day is registered as a holder of shares in the books of an 
existing bank shall be given by the State Bank such compensation in respect o 
the transfer to the State Bank of the shares in the capital of that bank as is de- 
termined in accordance with the principles contained m the First Schedule. 

(2) The amount of compensation to be given in accordance with the prin- 
ciples contained in die First Schedule shall be determined in the first instance by 
the State Bank, in consultation with the Reserve Bank, and shall be offered’ by it 
to all those to whom compensation is payable under sub-section (1) in full satisfac- 
tion thereof. 

(3) If the amount of compensation offered by the State Bank in terms o! 
sub-section (2) is not acceptable to any shareholder of an existing bank, such 
shareholder may, before such date as may be notified by the Central Government 
in the Official Gazette, request the Central Government, in writing, to have the 
matter referred to the Tribunal. 

(4) If, before the date notified under sub-section (3), the Central Govern- 
ment receives requests, in terms of that sub-section, from not less than one-fourth 
in number of the shareholders, holding not less than one-fourth in value of the 
paid-up share capital of the existing bank, the Central Government shall have 
the matter referred to the Tribunal for decision. 

(5) Tf, before the date notified under subsection 3), the Central Govern- 
ment does not receive requests as provided in that sub-section, the amount of 

compensation offered by the State Bank, and where a reference has been made 
to the Tribunal, the amount determined by it, shall be the compensation payable 
under sub-section (1) and shall be final and binding on all parties concerned. 
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(6) Subject to tbe provisions of the succeeding sub-sections, the amount of 
compensation shall be paid, — 

lO * lu I ii> liiii . , > i s iot applied for shares of the corresponding new 

f\ ; J . bank in accordance with the provisions of sub-section (7), by a che- 

que drawn on the State Bank: and 

(b) if he has applied for shares o! the corresponding new bank in accord- 
ance with i >ie provisions oJ that sub-section, in shares of the corres- 
ponding new bank to the extent of the value of such shares allotted 
to him and the balance by a cheque drawn on the State Bank. 

(7) Any shareholder of an existing bank to whom compensation is payable 
under this section may, before the expiry of three months from the date of the 
final determination of the amount of such compensation under sub-section (5), or 
such extended period as the State Bank may think fit in any particular case to 
allow, apply to the State Bank for the transfer to him of shares in the capital of 
the corresponding new bank in lieu of such compensation or part thereof; and 

? for the purposes of such transfer, the value of each share of the corresponding 
new bank shall be such as may be determined in this behalf by the State Bank 
with the approval of the Reserve Bank. 

(8) On receipt of an application under sub-section (7), the State Bank shall 
issue to the corresponding new bank a warrant, in the form specified in the rules 
made under this Act, directing it to transfer in favour of the person specified in 
the warrant such number of shares as may be allotted to the applicant in accord- 
ance with sub-sections (9) and (10), out of the shares in the capital of that bank 
standing allotted to the State Bank under the provisions of this Act, and the cor- 
responding new bank shall be bound to comply with such warrant. 

* 

(9) A shareholder of an existing bank who has applied for shares in the 
capital of the corresponding new bank shall be allotted — - 

(a) such number of shares, having such total face value as would bear to 
forty-five per cent, of the issued capital of the corresponding new bank 
the same proportion as the paid-up value of his shares in the capital 
of the existing bank in respect of which he is paid compensation bears 
to the total paid-up capital of that bank; and 
(b) if the total number of shares allotted under clause (a) to all applicants 
is less than forty-five per cent, of the - issued capital of the corres- 
ponding new bank, such number of additional shares as the State Bank 
may deem fit having regard to the provisions of . this Act, the circum- 
stances of the case and the desirability of securing as wide a distribu- 
• tion of shares among as large a number of share-holders as possible. 

• Explanation. — » For the purpose of determining the number of shares under 
fhi g sub-section fractions of a share shall be disregarded. 

(10) Notwithstanding anything contained in sub-section (9), an allotment of 
shares under that sub-section shall not be made in such a manner that the State 
Bank holds at any time less than fifty-five per cent, of the issued capital of the 
corresponding new bank. 

(11) A warrant issued by the State Bank under sub-section (8) shall not be 
liable to duty under the Indian Stamp Act, 1899. 

,(12) Nothing contained in this section shall affect the rights inter se between 
the holder of any share in an existing bank, and any other person who may have 
an interest in such share and such other person shall be entitled to enforce his 
interest against the compensation awarded to the holder of such share, but not 
against the State Bank. 

° [(13) For the purposes of this section, — . 

(a) “corresponding new bank” does not include the State Bank of Patiala 
L^. and means in relation to the Bank of Jaipur Limited the institution 

constituted under section 3 as the State Bank of Bikaner* 

(b) “existing bank” includes the Bank of Jaipur Limited, but’ does not in- 
clude the Bank of Patiala.] 

{ ° ] Substituted for former sub-section (13) by the State Associated Banks (Miscx - 1 1 : n 
ou* Provisions) Act, 1962 (56 of 1962), S. 3 (1-1-1963). 


t 
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Note: As to payment of compensation to shareholders of the Hyderabad State Bank, 
see S. 6 of the Hyderabad State Bank Act, 1956. 

14. Compensation payable by the State Bank in respect of the Bank of 
Patiala, the Saurashtra Bank and 'he Hyderabad Bank. — (1) The State Government 
of Punjab in respect of (he Bank of Patiala, the "[State Government of Gujarat] in 
respect of the Saurashtra Bank and the Reserve Bank in respect of the 
Hyderabad Bank, shall be given, by reason of the provisions of this 
Act or of the amendments contained in Part V or Part VII of the Third Sche- 
dule, such compensation by the State Bank as is determined in accordance with 
the principles contained in the First Schedule. . ' ^ v£l 

(2) The amount of compensation to be given in accordance with the prin- 
ciples contained in the First Schedule shall be determined in the first instance 
by the State Bank, and shall be offered by it to the State Government of Punjab, 
the "[State Government of Gujarat], or the Reserve Bank, as the case may be, in 
full satisfaction of the compensation payable under sub-section (1): 

Provided that in determining the amount of compensation to be offered to 
the State Government ol Pimjab or the "[State Government of Gujarat], the State 
Bank shall consult the Reserve Bank. 

(3) 1 1. the amount of compensation offered by the State Bank in terms of 
sub-section (2) is not acceptable to the State Government of Punjab, the "[State 
Government of Gujarat] or the Reserve Bank, as the case may be, the State Gov- 
ernment concerned or the Reserve Bank, may, before such date as may be noti- 
fied t by the Central Government in the Official Gazette, request the Central Gov- 
ernment to have the matter referred to the Tribunal for decision, and where any 
such request is received, the Centra i Government shall refer the matter accord- 
ingly. 

(4) If, before the date notified under sub-section (3), the State Government 
of Punjab, the "[State Government of Gujarat] or the Reserve Bank, as the case 
may be, has not made any such request, the amount of compensation offered 
by the State Bank, and where a reverence has been made to the Tribunal, the 
amount determined, by it, shall be the compensation payable under sub-section (1) 
and shall be final and binding on all parties concerned. 

(5) The amount of compensation shall be paid by a cheque drawn on the 

Reserve Bank. 

["] Substituted for "State Government of Bombay” by the Bombay Reorganisation 

(Adaptation of Laws on Uniop Subjects) Order, 1961 (w. r. e. f. 1-5-1960). 

[fi In respect of the Punjab 12-12-1960 and Gujarat 15-12-1960 are the dates noti- 
fied — see Gaz. Ind., 1960, Extra., Pt. t. See. 3 (i), pages 709 and 717. 

15. Constitution of the Tribunal. — ■ (1) The Central Government may for 
the purposes of this Act constitute a Tribunal which shall consist of a Chairman 
and two other members. 

(2) The Chairman shall be a person who is, or has been, a Judge of a High 
Court or has been a Judge of the Supreme Court and of the two other members, 
one shall be a person, who, in the opinion of the Central Government, has had 
experience of commercial banking and the other shall be a person who is a char- 
tered accountant wi thin the meaning of the Chartered Accountants Act, 1949. 

(3) If ? for any reason, a vacancy occurs in the office of the Chairman or any 
other member of the Tribunal, the Central Government shall fill the vacancy by 
appointing another person thereto in accordance with the provisions of sub-sec- 
tion (2), and any 'proceeding may be continued before the Tribunal so reconsti- 
tuted from the stage at which the vacancy occurred. 

4) The Tribunal may, for the purpose of determining any compensation pay- 
able under this Act, choose one or more persons having special knowledge or 
experience of any relevant matter to assist it in the determination of such com- 
pensation. 
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16 * Tri *JiinaI to have powers of a civil Court.—- (1) The Tribunal shall have 

dure P 1 QOS CO f ul t w ^f tr > dn S a suit under the Code of Civil Proce- 

® ure * 1908, in respect of the following matters, namely: — * 

summoning wid enforcing the attendance of any person and examining 

( ) requiring the discovery and production of documents; 

(c) receiving evidence on affidavits; and 

(d) issuing commissions for the examination of witnesses or documents. 

I f Notwithstanding anything contained in sub-section (1) or in any other 

thl bemg m u 0 ?’ Tribunal shall not compel the Reserve Bank, 

tne btate Bank or any subsidiary bank — r 

(a) to produce any books of account or other documents which the Reserve 

Bank the State Bank or the subsidiary bank claims to be of a confi- 
dential nature; 


(b) to make any such books or documents part of the record of the pro- 
ceedings before the Tribunal; or 

(c) to give inspection of any such books or documents to any party before 
it or to any other person. 


17. Procedure of the Tribunal.— (1) The Tribunal shall have power to re- 
gulate its own procedure. 

(2) The Tribunal may hold the whole or any part of its enquiry in camera. 

(3) Any clerical or arithmetical mistake in any order of the Tribunal or any 
error arising therein from any accidental slip or omission may at any time be 

corrected by the Tribunal either of its own motion or on the application of anv 
of the parties. 1 

If =' ’ CHAPTER IV 

SHARES OF THE SUBSIDIARY BANKS 

18. Transferability of shares— (1) Save as otherwise provided in suli-sec- 
bon < 2), the shares of a subsidiary bank shall be freely transferable. 

(2) Nothing contained in sub-section (1) shall entitle the State Bank to trans- 
fer any shares held by it in any subsidiary bank if such transfer will result in 

reducing the shares held by it to less than fifty-five per cent, of the issued capital 
or that subsidiary bank* 


19. Restriction on individual holdings (1) No person shall be registered as 

a shareholder in respect of any shares in a subsidiary bank held by him whether 
m his own name or jointly with any other person, in excess of two hundred shares 
or be entitled to payment of any dividend on the excess shares held by him or 

to exercise any of the rights of a shareholder in respect of such excess shares other- 
wise t h an for the purpose of selling them: — 

Provided that nothing contained in this sub-section -shall apply to 

(a) the State Bank; 

(b) a State Government; 

(c) a Corporation; 


(d l an insurer as defined in the Insurance Act, 1938. 
e) a local authority; 

(f) a co-operative society; 


(g) a trustee of a public or private religious or charitable trust* 

(h) bank Wh0 “ aUotted ^ shares ’under sub- 

r 2) Notwithstanding anything contained in sub-section (1) no uercrm 
to in the proviso to that sub-section other than the State Biink, shall be entitled 
to exercise voting rights in respect of any shares held by such person Tin exce« 
of one per cent.] of the issued capital of the subsidiary bank concerned. 

[•] Substituted for ‘in excess of five per cenf by the Bankinv Laws . 

Provisions) Act, 1963 (55 of 1963), Section 30 (1-2-1964). aneous 
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20. Shares to be approved securities. — Notwithstanding anything contained in 
the Acts hereinafter mentioned in this section, the shares of a subsidiary bank shall 
be deemed to be included among the securities enumerated in section 20 ot tne 
Indian Trusts Act, 1882, and also to be approved securities for the purposes 0| 
Insurance Act, 1938, and the Banking Companies Act, 1949. 

21. Register of shareholders. — Every subsidiary bank shall keep at its head 
office a register* in one or more books, of the shareholders and shall enter therein 
the following particulars so far as they may be available: — 

(1) the names, addresses and occupations, if any, of the shareholders and a 

statement of the shares held by each shareholder, distinguishing each 
share by its denoting number; 

(ii) the date on which each person is so entered as a shareholder; 

(hi) the date on which any person ceases to be a shareholder; and 

(iv) such other particulars as may be prescribed. 

22. Trusts not to be entered on the register. — -Notwithstanding anything con- 
tained in section 19, no notice of any trust, express, implied or constructive, shall 
be entered on the register of shareholders of a subsidiary bank or be receivable by 
it in respect of its shares. 

CHAPTER V 

MANAGEMENT OF SUBSIDIARY BANKS 

23. Certain officers to vacate office. — Every person holding office as chairman, 
director, member of the Board of Management (including a member of a local or 
advisory committee), managing director, general manager, manager (other thaB 
manager of a branch), deputy managing director, deputy general manager, assistant 
general manager or adviser, as the case may be, in an existing bank (other than, 
the Bank of Patiala), the Hyderabad Bank and the Saurashtra Bank immediately 
before the appointed day, shall be deemed to have vacated that office on the ap- 
pointed day, and notwithstanding anything contained in this Act or in any other 
law for the time being in force or in any agreement or contract, such person shall 
not be entitled to any compensation for the loss of office or for the premature 
termination of any agreement or contract relating to his employment, except such 
pension, compensation or other benefit as the corresponding new bank, the Hydera- 
bad Bank or the Saurashtra Bank, as the case may be, may with the approval ot 
the State Bank, grant to him, having regard to what he would have received it tins 
Act had not been passed and if his employment had ceased on the appointed day 

in the ordinary course: 

Provided that nothing in this section shall be deemed to prevent any person 
who has so vacated his office in any of the said banks from being renominated or 
reappointed to any office in a subsidiary bank in accordance with the provisions of 

this Act. -V 

24. Management. — (1) The State Bank may, from time to time, give direc- 
tions and instructions to a subsidiary bank in regard to any of its affairs and busi- 
ness and that bank shall be bound to comply with the directions and instructions 

so given. 

(2) Subject to any such directions and instructions, the general superinten- 

dence and conduct of the affairs and business of a subsidiary bank shall, as from 
the appointed day, vest in a Board of Directors who may, with the assistance of 
the general manager, exercise all powers and do all such acts and things as may 
be exercised or done by that bank. , 

(3) The Board of Directors of a subsidiary bank shall, in discharging its func- 
tions under this Act, act on business principles, regard being had to public interest. 

25. Composition of the Board of Directors. — (1) Subject to the provisions of sub- 
section (2), the Board of Directors of a subsidiary bank shall consist of the follow- 
ing:— 

(a) the chairman for the time being of the State Bank, ex officio; 

(b) an officer of the Reserve Bank, to ba nominated by that Bank; 
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(c) not more than five directors to be nominated by the State Bank of whom 

not more than three shall be officers of that bank; 

(d) two directors to be elected in the prescribed manner by the share- 

holders, other than the State Bank: 

Provided that the total amount of the holdings of all such share- 
holders registered in the books of the subsidiary bank three months 
before the date fixed for election is below five per cent, of the total 
issued capital, or if there are no shareholders other than the State 
Bank registered on the books of the subsidiary bank, the directors to 
be elected by the shareholders shall be nominated by the State Bank 
and such directors shall, for the purposes of this Act, be deemed to 
be directors elected under this clause; 

(e) a director, if any, to be nominated by the Central Government in con- 

sultation with the State Bank. 

(2) Notwithstanding any tiling contained in clause (d) of sub-section (1), on 
the first constitution of the Board of Directors, the directors referred to in the said 
clause shall be appointed by the State Bank and the directors so appointed shall, 
for the purposes of this Act, be deemed to have been elected within the meaning 
of the said clause. 

(3) If, for any reason, a director of a subsidiary bank nominated under clause 
(b) of sub-section (1 1 is unable to exercise his functions or to discharge his duties 
as such director, the Reserve Bank may nominate any of its officers to exercise 
all the functions and to discharge all the duties of such director whenever he is 
so unable to exercise his functions or discharge his duties, and the officer so nomi- 
nated shall for all purposes of this Act be deemed to be a director of the subsi- 
diary bank. 

(4) An officer of the Reserve Bank or the State Bank may be nominated as a 
director of a subsidiary bank by virtue of his office. 

(5) The directors nominated under sub-section (2) shall retire at the expiry 
of one year after the appointed day. 

(6) Any nomination or appointment of a director made by the State Bank 
under this Act shall, except in so far as it relates to an Officer of that bank, be in 
consultation with the Reserve Bank. 


26. Term of office of directors. — (1 A director of a subsidiary bank, if nomi- 
nated under clause (b) of sub-section (1) of section 25 or if an officer of the State 
Bank and nominated under clause (c) or if an officer of the Central Government 
and nominated under clause (e) of that sub-section, shall hold office during the 
pleasure of the authority nominating him. 

(2) Subject to the provisions contained in section 25, a director nominated 
under clause (c) of sub-section (1) of that section and not being an officer of the 
State Bank, a director elected under clause (d) and a director, not being an officer 
of the Central Government, nominated under clause (e), of that sub-section, shall 
hold office for three years and thereafter until his successor is duly nominated or 
elected, as the case may be. 

(3) A director of a subsidiary bank vacating his office shall be eligible for re- 
nomination or re-election, as the case may be. 

27. Disqualification for directorship. — (1) A person shall be disqualified, to be 
a director of a subsidiary bank, if — 

(a) he holds the office of director, provisional director, promotor, agent, or 

manager of any banking company or a banking company for ’ the 
formation of which a prospectus has been issued; or 

(b) he is a salaried officer of Government; or 

(c) he has been removed or dismissed from the service of Government or a 

local authority or a corporation or a company in which not less than 
fifty-one per cent, of the paid-up share capital is held by Government; 

or ' . 

|d) he holds any office of profit under the subsidiary bank; or 
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(e) he is, or at any time has been, adjudicated an insolvent or has suspend- 

ed payment of his ■ debts or has compounded with his creditors; or 

(f) he is O' unsound mind and stands so declared by a competent court; or 

(g) he is, or has been, convicted of any offence which, in the opinion of 

the Central Government, involves moral turpitude; or 

(h) in the case of an elected director, he is not registered as a holder of 

unencumbered shares in the subsidiary bank of a nominal value of at 
least one thousand rupees: . ■ . 4 } J 

Provided that the disqualification mentioned in clause (b) shall not apply to 

an officer of the Central Government, nominated as a director under clause (e) of 

sub-section (1) of section 25: 

Provided further that in the case of a director deemed to have been elected 

on the first constitution o! the Board of Directors, the disqualification mentioned 

in clause (h) shall not operate for a period of six months from his becoming 
such director. 

(2) No two persons who are partners of the same firm or are directors of the 
same private company or one of whom is an agent of the other or holds a power 
of attorney from a firm of which the other is a partner may be directors of a subsi- 
diary bank at the same time. 

(3) The nomination or election, as a director of any person who is a member 
o! either House of Parliament or the Legislature of a State shall be void unless 
within two months of the date of nomination or election as such director, he 
ceases to be a member of Parliament or the Legislature of the State, and if any 
director is elected or nominated as a member of Pari 1 ament or the Legislature of 
a State, he shall cease to be a director as from the date of such election or nomi- 
nation, as the case may be. 

(4) Nothing contained in clause (d) of sub-section (1) shall be deemed to pre- 
clude any person from being a director of a subsidiary bank by reason only of his 
being a legal or technical adviser of that bank. 

(5) In this section, — < 

(a) “banking company*’ has the same meaning as in the Banking Companies 

Act, 1949; , 

(b) “manager” means the chief executive officer, by whatever name called 

of a banking company; 

(c) “private company” has the same meaning as in the Companies Act, 

1956. 

28. Vacation of office of directors. — If a director ox a subsidiary bank — 

( a ) i s> or has become, subject to any of the disqualifications mentioned in 
'section 27; or 

(b) resigns his office by giving notice in writing under his hand, in the case 

of a nominated director to the State Bank, and in the case of an 
elected director to the Board of Directors of the subsidiary bank, and 
his resignation is accepted; or 

fc) is absent without leave of the Board of Directors for more than three 
consecutive meetings thereof: 

his seat on the Board of Directors shall thereupon become vacant; 

Provided that nothing in clause (b) or clause (c) shall apply to a director re- 
ferred to in clause (b) of sub-section (1) of section 25 or to a director, being an 
officer of the State Bank, nominated under clause (c) or to a director, being an officer 
of the Central Government nominated under clause (e) of that sub-section. 


29. General Manager. — (1) The State Bank shall, after consulting the Board 
of Directors of a subsidiary bank, and with the approval of the Reserve Bank, 
appoint a general manager for that subsidiary bank: 



Provided that in the case of the first appointment of the general manager no 
oh consultation with the Board of Directors of the subsidiary bank shall be 


ecessary 



i# nr* 


(2) Subject to the general control of the Board of Directors, the day-to-day 
linistration and management of the affairs of a subsidiary bank s h all vest ia 
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the general m a n ager, and the general manager shall exercise such other powers 

and perform such other duties as may be delegated to him by the Board oi 
Directors. 

(3) The general manager of a subsidiary bank — - 

(a) shall devote his whole time to the affairs of that bank: 

Provided that the general manager of the subsidiary bank may, 
with the approval of the State Bank and the Reserve Bank, be a direc- 
tor of any other institution; 

(b) shall hold office for such term not exceeding four years } 

such conditions as the State Bank may, with the approval of the Re- 
serve Bank, specify at the time of his appointment; 

(c) shall receive such salary and allowances as may be determined by the 

State Bank with the approval of the Reserve Bank. 

(4) The general manager vacating his office shall be eligible for reappoint- 
ment. 




(5) The State Bank may, with the approval of the Reserve Bank, for any suffi- 
cient reason, remove from office the general manager of a subsidiary bank: 

Provided tjiat no general manager shall be removed from office unless be has 
been given an opportunity of showing cause against such removal. 


30. Remuneration of directors. — -A director of a subsidiary bank shall be paid 
for attending the meetings of the Board of Directors or of any of its committees 
and for. attending to any other business of the subsidiary bank such fees and 
allowances as may be prescribed: 

Provided that no fee shall be payable to the chairman of the State Bank or 
any other director who is a wholetime officer of the Central Government or the 
Reserve Bank or the State Bank. 

31. Removal from office of director.— (1) The State Bank may, with the ap- 
proval of the Reserve Ban) for any sufficient reason, remove from office a director 
nominated under clause (c) of sub-section (1) of section 25 and not being an offi- 
cer of the State Bank. 

(2) The Central Government may, in consultation with the State Bank, for 
any sufficient reason, remove from office a director nominated under clause (e) of 
sub-section (1) of section 25 and not being an officer of the Central Government. 

(3) Any director elected under clause (d) of sub-section (1) of section 25, 
may be removed from office — 

(a) by the State Bank, with the approval of the Reserve Bank, if at the 
time of the removal there are no shareholders other than the State 
Bank registered in the books of the subsidiary bank concerned; 

lb) by a resolution passed by a majority of the votes of such shareholders 
holding in the aggregate not less than one-half of the share capital 
held by all such shareholders: 

Provided that if the total amount of the holdings of all shareholders, other 
than the State Bank, registered in the books of the subsidiary bank, on the date 
of the resolution, is below five per cent, pf the total issued capital, the resolution 
shall not have effect unless confirmed by the State Bank. 

(4) No director shall be removed from office under sub-section (1) or sub- 

section (2) unless he has been given an opportunity of showing cause against such 
removal. , 


32. Appointment of another person for discharging the duties of general 
manager during his absence. — If the general manager of a subsidiary bank is ren 
dered incapable of discharging his duties by reason of infirmity or otherwise or is 
absent on leave or otherwise in circumstances not involving the vacation of his 
office, the State Bank may appoint another person to officiate for the general mana- 
ger until the date on which the general manager resumes duty. 

[Vol. 19.1 3 A. M. 38 
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33. Casual vacancies among directors. — (1) Where any vacancy occurs be- 
fore the expiry of the term of office of a director -of a subsidiary bank, the vacancy 
shall be filled— 

(a) in the case of a director nominated under clause (c) of sub-section (1) 

of section 25, not being an officer of the State Bank, by nomination by 
the State Bank; 4 M 

(b) in the case of a director elected under clause (d) of sub-section (1) of 
section 25, by election or where the proviso to that clause is applicable^ 
by nomination by the State Bank: 

Provided that where the duration of the vacancy in the office of an 
elected director is likely to be less than six months, the vacancy may 
he filled by the remaining directors by co-opting a person from amongst 
the shareholders entitled to elect a director under clause (d of sub- 
section (1) of section 25 wbo is not disqualified under section 27; 

(c) in the case of a director nominated under clause (e) of sub-section (1) 

of section 25, not being an officer of the Central Government, by nomi- 
nation by the Government in consultation with the State Bank. 

(2) A person nominated or ejected or co-opted, as the case may he, under this 
section shall hold office for the unexpired portion of the term of hfg predecessor. 

34. Meetings of the Board of Directors* — *(l)j The Board of Directors of a 

subsidiary bank shall meet at such time and place and shall observe such rules of 
procedure in regard to the transaction of business at its meetings as may be pre- 
scribed. ' i&sBI 

(2) The chairman of the State Bank shall preside at every meeting of the 
Boat'd oi Directors of a subsidiary bank and, in bis absence such one of the direc- 
tors as may generally or in relation to any particular meeting be authorised by 
the chairman in this behalf shall preside; and in the absence of the chairman and 
also latling such authorisation, the directors of the subsidiary bank present at the 
meeting shall elect one from among themselves to preside at the meeting. 

Explanation. — For the purposes of this sub-section, “absence from a meeting” 
means non-attendance for any reason whatsoever at the meeting or any part of 
the meeting during which any business is transacted. 

(3) AM questions at a meeting of the Board of Di rectors of a subsidiary bank 
shall be decided by a majority of the votes of the directors present, and in case 
of equality of votes, the person presiding at the meeting shall have a second or 

casting vote. • -■* jig 

(4) Where any of the directors specified in clauses (a) and (b) of sub-section (1) 
o> section 25 or any of the directors, being an officer of the State Bank specified 
in clause (c) of that sub-section is unable to attend any meeting of the Board of 
Directors of a subsidiary bank, and the State Bank or any other such director as 
may be present at the meeting considers that the State Bank would not be ade- 
quately or effectively represented at such meeting by reason of the absence of any 
such director, the State Bank or the director present may give notice in writing to 
that subsidiary bank— — 

(i) that the meeting should be adjourned to such date as may be indicated 

in the notice; or 

(ii) that any matter, action, step or proceeding proposed to be considered, 

taken or carried out at that meeting, should not be so conside red, 
taken or carried out; or - ( 

(iii that no decision should be taken at that meeting on any such matter, 

* action, step or proceeding; 

and that subsidiary bank and its Board of Directors shall be bound to comply with 
such notice and act accordingly. 

(5) A director of a subsidiary bank who is directly or indirectly concerned or 
interested in any contract, loan, arrangement or proposal, entered into or proposed 
to be entered into or made by or on behalf of t he subsidiary bank shall, at the 
earliest possible opportunity, disclose the nature of his interest to the Board of 
Directors of that bank, and any such director shall not be present at any meeting 
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fe ° f , Dir , ect0rs when “y such contract, loan, arrangement or proposal 

of J” 8 pr “ enc ® “ required by the other directors for the purpose 

“ formatlon ®? d where any director is so required to be present, b« 
shall not vote on any such contract, loan, arrangement or proposal: 

w ° [Provid ed that nothing contained in this sub-section shall apply to such dime- 
lor by reason only of his being — ” 

(i) a shareholder (other than a director) holding not more than two per cent 
of die paid-up capital in any public company as defined in the Com- 
* pames Act, 1956, or any corporation established by or under any law 
for the time being in force in India or any co-operative society, with 
h or to which the subsidiary bank has entered into or made, or 

proposes to enter into or make, a contract, loam arrangement or pro- 
posal; or 



(n) a director of the State Bank or of any other subsidiary bank being a 
director under clause (a) or clause (e) of sub-section (1) of section 25 
or being an officer of the Reserve Bank or the State Bank nominated 
under clause (b) or clause (c) of that sub-section.] 

(n) A copy of the minutes of every meeting of the Board of Directors of a 
subsidiary bank, together with copies of all connected papers, shall be forwarded 
to the State Bank and the Reserve Bank as soon as possible. 

[°] Substituted for former proviso by Act 56 of 1962, S. 3 (vii) (14-12-1962). 

35. Executive committee and other committees.— *(1) There shall be an exe- 
cutive committee in respect of a subsidiary bank consisting of such directors as 
may be prescribed: 

Provided that if any such director being an officer of the State Bank and 
nominated by that bank under clause (c) of sub-section (1) of section 25, is for 
any reason unable to exercise his functions or to discharge his duties in relation to 
the executive committee, the State Bank may depute any of its officers to exercise 
all the functions and to discharge all the duties of such director in relation to the 
executive committee whenever such director is so unable to exercise his functions 
or discharge his duties; and the officer so deputed shall, for all purposes of this 
Act, in so far as it applies to the executive committee, be deemed to he a rhYee. 
tor of the subsidiary bank. 


(2) Subject to any regulations made under this Act, the executive committee 
may deal with any matter within the competence of the Board of Directors. 

(3) A copy of the minutes of every meeting of the executive committee of a 
subsidiary bank shall be forwarded to the State Bank and be laid before the 
Board of Directors of the subsidiary bank as soon as possible after the meeting. 

(4) Without prejudice to the powers of the executive committee and subject 
to any regulations made under this Act, the Board of Directors of a subsidiary 
bank may constitute such and so many other committees, whether consisting 
wholly of the directors or wholly of other persons, or partly of the directors and 
parily of other persons, as it deems fit, to exercise such powers and perform su< 1 
duties as may, subject to such conditions, if any, as the Board of Directors may 
impose, be delegated to them by the Board of Directors. 


CHAPTER VI 

BUSINESS OF SUBSIDIARY BANKS 

36. Subsidiary bank to act as agent of the State Bank.— JJIJ A subsidiary 

bank shall, if so required by the State Bank, act as agent of the State Bank at 
any place in India for — 


(a) paying, receiving, collecting and remitting money, bullion and securities 

on behalf of any Government in India; and 

(b) undertaking and transacting any other business which the Reserve B^ink 

may, from time to time, entrust to the State Bank. * 

( 2 ) The terms and conditions on which any such agency business shall be ear- 
ned on by the subsidiary bank on behalf of the State Bank shall be 
nich as may be determined by the State Bank, after consultation with the subS- 
diary bank and with the approval of the Reserve Rant 
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[°] Sub-sections (S) and (4) omitted by Act 56 of 1962, S. 3 (viii) (14-12-62). 

37. Other business which & subsidiary bank may transact. — »(1) Subject to 
the other provisions contained in this Act, a subsidiary bank may carry on and 
transact the business of banking as defined in clause (b) of sub-section (1) of sec- 
tion 5 of the Banking Companies Act, 1949, and may engage in such one or more 
of the other forms of business, as are specified in sub-section (1) of section 6 of 
that Act. - ' 

2) The Central Government may, after consultation with the Reserve Bank 
and the State Bank, by order in writing — 

(a) authorise subsidiary bank to do such other forms of business as the 

Central Government may consider necessary or expedient; 

(b) direct that any form of business as is mentioned in the order shall be 
carried on subject to such restrictions, conditions and safeguards as may 
be specified therein; or 

(c) prohibit a subsidiary bank from carrying on or transacting any form 

of business which, but for this clause, it is lawful for the subsidiary 
bank to engage in. . 

(3) Save as otherwise provided in sub-section (2), a subsidiary bank shall not 
engage in any form of business other than that referred to in sub-section (1). 

38* Acquisition of business of other banks* — (1) A subsidiary bank may, with 
the approval of the State Bank, and shall, if the Reserve Bank, in consultation 
with the State Bank, so directs, enter into negotiations for acquiring the business, 
including the assets and liabilities of any other banking institution. 

(2) The terms and conditions relating to such acquisition, if agreed upon by 
the Board of Directors of the subsidiary bank concerned and the directorate or 
management of the banking institution concerned and approved by the Reserve 
Ban!;, shall be submitted to the Central Government for its sanction and that 
Government may by order in writing (hereafter in this section referred to as the 
order of sanction) accord its sanction thereto. 

(3) Notwithstanding anything contained in this Act or any other law for the 
time being in force or any instrument regulating the constitution of the banking 
institution concerned, the terms and conditions as sanctioned by the Central Gov- 
ernment shall come into effect on the date specified by the Central Ck>vemment 
in this behalf in the order of sanction and be binding upon the subsidiary bank 
and the banking institution concerned as well as upon the shareholders (or, as the 
case may be, proprietors) and creditors of that banking institution. 

(4) If for any reason the terms and conditions cannot come into effect on the 
date specified in the order of sanction, the Central Government may fix another 

suitable date for that purpose. 

(5) On the date on which the terms and conditions as aforesaid come into 
effect, the business and the assets and liabilities of the banking institution con- 
cerned as covered by the acquisition shall, by virtue, and in accordance with the 
provisions, of the order of sanction stand transferred to, and become respectively 
the business and the assets and liabilities of, the subsidiary bank concerned. 

(6) The consideration for die acquisition of the business and the assets and 
liabilities of any banking institution under this section may, if so agreed upon, be 
paid either in cash or by allotment of shares in the capital of the subsidiary bank 
concerned or partly in cash and partly by allotment of shares, and the subsidiary 
bank may, for the purpose of any such allotment, increase, subject to the other 
provisions contained in this Act relating to the increase of capital, the capital of 
the subsidiary bank .by the issue of such number of shares as may be determined 

by. the subsidiary bank. - 

flj) Any business acquired under this section shall thereafter be carried on by 
the subsidiary bank in accordance with the provisions of this Act subject to such 
exemptions or modifications as the Central Government may, by notifications m 
the Official Gazette, make in this behalf in consultation with the Reserve Bank: 
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Provided that no such exemption or modification shall be made so as to have 
©fleet for a period of more than seven years from the date of acquisition. 

(8) Notwithstanding anything contained in the Industrial Disputes Act, .947, 
or in any other law or in any agreement for the time being in force, on the 
acquisition of the business and the assets and liabilities of any banking institution 
under this section, no officer or other employee of that ban! an g Ins titution shall be 
entitled to any compensation to which he may be entitled under that Act or that 
other law or that agreement, and no claim in respect of such compensation shall 
be entertained by any Court, tribunal or other authority if on his having accepted 
in writing an offer of employment by tire subsidiary bank concerned on the terms 
and conditions proposed by it he has been employed in accordance with such 
terms and conditions. 

(9) The Central Government may, if it considers necessary or expedient in 
the case of any banking institution in relation to which an order of sanction has 
been made under this section, appoint, whether be 'ore or after the coming into 
effect of the terms and conditions re! at ng to the business and the assets and liabilities 
of that banking institution, a suitable person to take over the management of that 
banking institution for the purposes of winding np its affairs and distributing its 
assets, and the expenditure incurred in connection with such management (in- 
cluding the remuneration of the person so appointed and his staff, if any) shall 
be paid out of the assets of the banking institution or by the subsidiary bank con- 
cerned as the Central Government may direct. 

v 

# 

(10) Simultaneously with the appointment of a suitable person, under sub- 
section (9) or immediately thereafter, the Central Government shall issue directions 
to be followed by that person in the management of that banking institution for 
the purposes aforesaid and thereupon — 

(a) the provisions of the Companies Act, 1956, or the Banking Companies 
Act, 1949, or any other law for the time being in force or any instru- 
ment having effect by virtue of any such Act or law, in so far as they 
are inconsistent with such directions, shall cease to apply to, or in re- 
' lation to that banking institution: 

Jb) all persons in charge of the management, including any person holding 
office -as manager or director, of the banking institution, immediately 
before the issue of such directions, shall be deemed to have vacated 
their offices as such; and 

(c) the person appointed to take over the management of the banking insti- 
tution shall, in accordance with those directions, take all such steps as 
may be necessary to facilitate the winding up of its affairs and the dis- 
tribution of its assets. 

* 

(11) The Central Government, when satisfied that nothing further remains to 
be done in order to wind up the affairs of the banking institution concerned may, 
by’ order in writing, direct that as from such date as may be specified therein, the 
banking institution sha ! 1 stand dissolved and thereupon any such direction shall 
have effect notwithstanding anything to the contrary contained in any other law. 

(12) No action under this section shall be questioned on the ground merely 
ol any defect in the constitution of any banking institution in relation to which 
such action has been taken or in the constitution of its Board of Directors or in 

the appointment of any persons entrusted with the management of its affairs. 

* 

(13) The provisions of this section shall apply in relation to the acquisition by 
one subsidiary bank of the business, including the assets and liabilities, of another 
subsidiary bank as they apply in relation to the acquisition by a subsidiary bank 
of the business, inducting the assets and liabilities, of any other banking institu- 
tion. 

(14) In this section, “banking institution” includes any individual or any asso- 
ciation of individuals (whether incorporated or not, or whether a department of 
Government or a separate institution), carrying on the business of banking. 
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CHAPTER VII 
ACCOUNTS AND AUDIT 

39. Closing of annual accounts. — A subsidiary bank shall cause its books to 

balanced on the thirty-first day of December in each year. 



40. Dis posal of profits. — (1) After making provision for bad and doubtful 
debts, depreciation in assets, equalisation of dividends, contribution to staff and 
superannuation I unds and for all other matters for which provision is necessary by 
or under this Act or which are usually provided for by banking companies, a sub- 
sidiary bank may, out of its net profits, declare a dividend. 

(2) The rate of dividend shall be determined by the Board of Directors of 
the subsidiary bank concerned. 

(3) Nothing in this section shall be deemed to preclude the payment of in- 
terim dividends in such m ann er and to such extent as may be prescribed. 

41. Audit. — (1) Subject to the provisions of section 42, the accounts of a 
subsidiary bank shall be audited by an auditor duly qualified to act as an auditor of 
companies under sub-section (1) o' section 22 6 of the Companies Act, 1956, who 
shall be appointed by the State Bank, with the approval of the Reserve Bank. 

( 2 ) The auditor shall receive such remuneration as the State Bank may fix. 

(3) No director or officer of a subsidiary bank shall be eligible to be its au- 
ditor during his continuance in office as such director or officer, 

(4) The auditor shall be supplied with a copy of the annual balance sheet 
and profit and loss account, and a list of all books kept by the subsidiary bank, 
and it shall be the duty of the auditor to examine i ! ie balance sheet^ and profit 
and loss account with the accounts and vouchers relating thereto, and in the per- 
formance of his duties, the auditor — 

(a) shall have, at all reasonable times, access to the books, accounts and 

other documents of that subsidiary bank; 

(b) may, at the expense of that subsidiary bank, employ accountants and 
other persons to assist him in investigating such accounts; and. 

(c) may, in relation to such accounts, ex amin e any director or any . officer 

of that subsidiary bank. 

( ) The auditor shall hold office for such term not exceeding one year 98 > 
the State Bank may fix at the time of his appointment; and if any vacancy 
arises before the expiry of the term of an auditor, the vacancy may be e y 
the State Bank, with the approval of the Reserve Bank. 

(6) The auditor shall on relinquishing office be eligible fqr rea, « « 

(7) The auditor shall make a report to the State Bank upon the annual 
balance-sheet and accounts of the subsidiary bank, and, in every such report, he 

shall - state — 

(a) whether, in his opinion, the balance sheet is a full and fair balance 
sheet containing all the necessary particulars and is properly drawn 
up so as to exhibit a true and correct view of the affairs of that subsi- 
diary bank, and in case he has called for any explanation or informa- 
tion, whether it has been given and whether it is satisfactory; 

fb) whether or not the transactions of that subsidiary bank which have 
come to his notice have been within , the competence of the bank; 

(c) whether or not the returns received from the offices and branches of 
that subsidiary bank have been found adequate for the purpose of his 
audit; 

(d, whether the profit and loss account shows a true balance of profit or 
loss for the period covered by such account; and 

(©) any other matter which he considers should be brought to the notice 

of the State Bank. 

(8) The auditor shall forward a copy of the audit report to the subsidiary 
hank and to the Central Government. 

(9) Without prejudice to the foregoing provisions, the Central Government 
may, at any time, appoint such number of auditors as it thinks fit to examine 
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and report on the accounts of a subsidiary bank* and the auditors so appointed 
shall have all the rights, privileges and authority in relation to the audit of the 
accounts oi the subsidiary bank which an auditor appointed by the State Bank 
has under this section. 


42. Temporary provision regarding existing auditors. — * If, on the appointed 
day, any appointment of an auditor made by, or in respect of, an existing bank, 
the Hyderabad Bank or the Saurashtra Bank, as the case may be, is subsisting, 
the State Bank may, on or #fter such day, either confirm the appointment in ac- 
cordance with the provisions of this Act, subject to such modifications of the 
terms and conditions of the appointment, as it may deem necessary, or terminate 
the appointment; and may, if it so terminates the appointment, fix such remunera- 
tion as appears to it to be reasonable having regard to the work already done, 
functions discharged, or duties performed by the auditor concerned, 

43. Returns to be furnished by a subsidiary bank. — ■ (1) A subsidiary bank 
shall furnish to the State Bank and the Reserve Bank — 

(a) within three months from the date on which its accounts are closed 

and balanced, its balance sheet, together with the profit and loss ac- 
count and the auditor's report, and a report by the Board of Directors 
on the working of the subsidiary bank during the period covered by 
the accounts; and 

(b) any other information relating to the affairs and business of the subsi- 

diary bank which the State Bank or the Reserve Bank may require. 

1(2) The balance sheet and the profit and loss account of a subsidiary bank 
shall be signed by the general manager and a majority of the directors of the 
subsidiary bank. 


44. General meetings. — (1) A general meeting (hereinafter referred to as an 
annual general meeting) of a subsidiary bank shall be held annually before the 
end of March at the place where the head office ol the subsidiary bank is situate, 
and any other general meeting may be convened by the Board of Directors at any 
time. 


(2) The shareholders present at an annual general meeting shall be entitled 
to discuss the balance sheet and profit and loss account of the bank concerned, 
made up to the previous 31st day of December, the report of the Board of Direc- 
tors on the working of that bank for <he period covered by the accounts and the 
auditors' report on the balance sheet and accounts. 

(3) Nothing contained in this section relating to an annual general meeting 
shall apply in relation to a subsidiary bank if, as on the previous 31st day of 
December, all the shares in the issued capital of that bank are held by the State 


Bank. 


CHAPTER VIH 

MISCELLANEOUS 


i 


45. Power to issue directions for removing difficulties. — * For the purpose of 
facilitating the full and effective transfer of the undertaking of an existing bank 
in accordance with the provisions of this Act, or in order to remove any difficulty 
which in the opinion of the Central Government has arisen or is likely to arise in 
connection with such transier, the Centra Government may, in consultation with 
the Reserve Bank, give such directions to any existing bank or the State Bank as 
appear to it to be necessary and the said bank or the State Bank, as the case 
may be, shall comply with such directions. 

46. Observes for existing banks and the Saurashtra Bank. — > (1) The State 
Bank may, in relation to any existing bank or the Saurashtra Bank, at any time 
before the appointed day, — 


(a) depute one or more persons to watch the proceedings at any meeting 
of the Board of Directors, any committee or other body of the bank* 
require the bank to give an opportunity to the person or persons so 
deputed to be heard at such meetings and also require such person or 
persons to send a report of such proceedings to the State Bank* 
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(b) require the Board of Directors, any committee or other body of the 

bank to give in writing to any person specified by the State Bank in 
fhig behalf, at his usual address, all notices of, and other communica- 
tions relating to, any meeting of the Board, committee or other body, 
as the case may be; 

(c) appoint one or more persons to observe the manner in which the affairs 

of the bank or of its offices or branches are being conducted and 
make a report thereon; and 

(d) require the bank to furnish the State Bank, within such time as may 

be specified by the State Bank, with any statement or information re* 
la ting to the business or affairs of the bank including copies of the 
proceedings of any meeting of the Board of Directors, any committee 
or other body, of the bank. _ v 

(2) If a person deputed by the State Bank to watch the proceedings of any 
meeting of the Board of Directors, any committee or other body, as the case may 
be, gives notice in writing to the bank that such person considers that any action, 
step or proceeding proposed to be taken or carried out by the bank will be detri- 
mental to the State Bank or to the bank itself, such action, step or proceeding 
shall not be taken or carried out by the bank unless and until the State Bank 
approves in writing of such action, step or proceeding. 

Explanation. — For the purposes of this section, "‘Board of Directors” in re- 
lation to the Saurashtra Bank, means its Board of Management. 

47. Inspection. — (1) Without prejudice to the other provisions contained 
in this Act, i he State Bank may, at any time, cause an inspection to be made by 
one or more of its officers of any existing bank, a new bank, the Hyderabad Bank 
or the Saurashtra Bank. ^ ^ ifl 

(2) It shall be the duty of every person who is or has at any time been a 
director, officer or other employee of a bank which is inspected under sub-sec- 
tion (1), to produce to any officer making the inspection, all such balances, books, 
accounts, securities and other documents in his custody or power and to furnish 
the said officer with any statements and information relating to the affairs of the 
bank as the said officer may require of him within such time as the said officer 
may specify. 

(3) If any person — * * j 

(a) fails, within the stipulated time, to produce any balance, book, account, 

security or other document or to furnish any statement or information 
which under sub-section (2) it is his duty to produce or furnish, or 
to answer any question relating to the business of the bank under ins- 
pection which is asked by an officer making the inspection, or 

(b) in any document or information required or furnished or while answer- 

ing any question put to him, wilfully makes a statement which is 
false in any material particular, knowing it to be false, or wilfully 
omits to make a material statement, 

he shall be punishable with imprisonment for term which may extend to three 
years and shall also be liable to fine. 


48. Cost of development programme. — (1) A subsidiary bank may accept 
any subsidies offered by -the State Bank to meet — 

(a) the cost of the whole or any part of any' specific programme of de- 

velopment undertaken by that subsidiary bank with the approval of 
the State Bank; and 

(b) such losses or expenditure as may be approved by the State Bank, with 

the consent of the Reserve Bank. 

(2) For the purposes of the Indian Income-tax Act, 1922,° any subsidy receiv- 
ed by a subsidiary bank under sub-section (1) shall not be treated as income, 
profits or gains of the subsidiary bank, 

°] Now Income-tax Act, 1901. . ' • \ • | 

Special provision regarding existing officers and employees. — 

(1) Notwithstanding anything contained in any of the other provisions of this Act, 
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or in any other law or in any contract o service or other document, no appoint- 
ment made or promotion, increment in salary, pension or allowance or any other 
benefit granted to any person by an existing bank or the Saurashtra Bank after 
the 10th day of February, 1958, and before the appointed day, which would not 
ordinarily have been made or granted or which would not ordinarily have been 
admissible under the rules or authorisations of the said banks or of any provident, 
pension or other f i nd in force before the 10th day of February, 1958, shall have 
effect or be payable or claimable from the subsidiary bank concerned, or from 
any provident, pension or other fund, or from any authority administering any 
■ such fund, unless the State Bank has, with the approval of the Reserve Bank, by 
a general or special order, confirmed the appointment, promotion or increment or 
has directed the grant of the pension, allowance or other benefit, as the case may 

(2) Where any officer or other employee of an existing bank or of the Sau- 
rashtra Bank has received any amount by reason of such appointment, promotion 
pr increment or any such pension, allowance or other benefit as is referred to in 
sub-section 1), which has not been confirmed or sanctioned by the State Bank 
under that sub-section, such officer or other employee shall be boimd to refund 
such amount to the subsidiary bank concerned, and that bank shall be entitled 
to take all such steps as may be necessary for recovering such amount. 

(3 Where any managing director, general manager or manager, deputy 
managing director or deputy general manager or other employee of an existing 
bank or the Saurashtra Bank has, after the 10th day of February, 1958, and be- 
fore the appointed day, been paid any sum by way of compensation or gratuity, 
the subsidiaiy bank concerned shall be entitled to claim a refund of any sum so 
paid if the payment is not confirmed by the State Bank by a general or special 
order. 

(4) Nothing in this section shall apply to, or in relation to, any officer or 
other employee of the Bank of Patiala, who does not become an officer or other 
employee of the State Bank of Patiala under the provisions of section 11. 


50- Staff of a subsidiary bank. — - (1) A subsidiary bank may, subject to such 
limitations and conditions as may be prescribed, appoint such number of officers, 
advisers and employees as it considers necessary or desirable, for the efficient per- 
formance of its functions and on such terms and conditions as it may deem fit. 


(2) For the removal of doubts, it is hereby declared that the officers, ad' 
visers and employees of a subsidiary bank, in whatever capacity engaged, shall 
not be deemed to be officers, advisers or employees of the State Bank for any 
purpose, unless otherwise provided in the contract or agreement of service of any 
such officer, adviser or employee. 


51. Establishment of pension and superannuation funds by subsidiary . 
banks. — Notwithstanding anyliiiug to the contrary contained in any other law for 
the time being in force, a subsidiary bank may establish and maintain super- 
annuation, pension, provident or other funds for ( he benefit of its officers or em- 
ployees or the dependants of such officers or employees or for the purposes of 
the subsidiary bank, and grant superannuation allowances, annuities and pensions 
payable out of any such fund. 


52. Obligation as to fidelity and secrecy. — * (1) A subsidiary bank shall 
Observe, except as otherwise required by law, the practices and usages customary 
among bankers, and in particular, it shall not divulge any information relating to, 
or to the affairs of, its constituents except in circumstances in which it is, in ac- 
cordance with the law or practice and usage customary among bankers, necessary 
Or appropriate for that bank to divulge such information. 

(2) Every director, auditor, adviser, officer or other ‘ employee of a subsidiary 
bank shall, before entering upon his duties, make a declaration of fidelity and 
secrecy as in the form set out in the Second Schedule: 

Provided that any declaration made under sub-section (2) of section 35 of the 
State Bank of Hyderabad Act shall be deemed to be declaration made to the 
Hyderabad Bank under this sub-section. 
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53. Indemnity of directors. — (1) Every director of a subsidiary bank shall 

be indemnified by that bank against all losses and expenses incurred by him in, 
or in relation to, the discharge of his duties except such as are caused by his own 
wilful act or default, ' -• 

(2) A director of a subsidiary bank shall not be responsible for any loss or 
expense caused to the bank by the insufficiency or deficiency of the value of, or 
title to, any property or security acquired or taken on behalf of the bank or* by 
the insolvency or wrongful act of any customer or debtor or by anything dona 
in, or in relation to, the execution of the duties of his office or otherwise than for 
his wilful act or default. 

54. Defects in appointment or constitution not to invalidate acts or proceed- 

ings. (1) No act or proceeding of the Board of Directors of a subsidiary bank 
shall be questioned on the ground merely of the existence of any vacancy in 3 or 
defect in the constitution of, the Board. EgH^H 

(2) All acts done by any person acting in good faith as a director of a 
subsidiary bank shall, notwithstanding that he was disqualified to be a director 
or that there was any other defect in his appointment, be deemed to be valid. 

55. Companies Act, 1956, and Banking Companies Act, 1949, not to apply 
to certain existing banks. — Subject to the provisions of this Act and unless the 
Central Government by notification in the Official Gazette, otherwise directs, on 
and from the appointed day, the provisions of the Companies Act, 1956, and the 
Banking Companies Act, 1949, shall not apply to an existing bank, in so far as 
the said provisions impose any obligation on, or require anything to be done by, 
any such bank, 

56. Continuance of special provisions respecting recovery of loans and ad- 
vances made by the Bank of Patiala and die State Bank of S aurashtra. — ^ 
The State Bank of Patiala and the Saurashtra Bank shall be entitled to. recover 
in » I te same manner as an arrear of land revenue any moneys due in respect of 
loans or advances made before the appointed day by the Bank of Patiala or the 
Saurashtra Bank, as the case may be, and the provisions of any law relating to 
such recovery as were applicable to that bank before the appointed day 'shall 
continue to apply to the State Bank of Patiala or the Saurashtra Bank, as the 
case may be, in respect of such recovery after the appointed day. 

57. Bar to liquidation of a subsidiary bank. — No provision of law relating 
to the winding up of companies shall app y to a subsidiary bank nor shall it be 
placed in liquidation, save as provided in this Act or by order of the Central 
Government and in such manner as the Central Government may direct. 

58. Dissolution of existing banks. — » Notwithstanding anything contained in 
this Act or in any other law for the time being in force or in any contract or 
other instrument, an existing bank shall, on such date as the Central Government 
may, by notification in the Official Gazette, specify in this behalf, stand dissolv- 
ed. 0 

[°] Banks of Bikaner, Indore and Mysore and Travancore Bank dissolved w. e. f. 1- 

8-1966 — See S.O., 88, Gaz. of Ind., 1966, Pt n, S. 3 (ii), p. 96. 


Section 56 — Note I 


{11 Scope of Section 56 is not limited to 
the mode of recovery of State dues already 
determined in respect of loans and advances 
made before 1st April 1960, but to their deter- 
mination as well. Consequently, where the 
debts were determined by the Bank of Patiala 
be 'ore it became a statutory Corporation 
under Act XXXVIII of 1959, the new Corpora- 
tion, namely, the State Bank of Patiala could 
not only recover those debts but' also could 
add further amount to those debts by way of 
future interests. ILR (1966) 2 Funj, 535. 


(2) Section 56 protects not only the manne 
of recovery of the monies due to State Ban! 
of Patiala as arrears of land revenue, but a Is 


preserves the law under which such recovery 
was being effected by the Bank of Patiala, 
which law, was Patiala Recovery of State 
Dues Act IV of 2002 Bk. which was later on 
i*epealed by Punjab Act XXXVII of 1960. 
But in spite of the repeal by Patiala Act th e 
provisions of that Act continued to apply 
by virtue of Section 2 of Repealing Act to 
the recovery of any moneys due to the State 
Bank of Patiala in respect of loans and ad- 
vances made before April 1, 1960, to the 
same extent as to the former Bank of 
Patiala in regard to the recovery of such 
dues as arrears of land revenue. ILR (1966) 
2 Punj 72. 
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°[59. Construction oi references to existing banks. — > (1) •'or the purposes 
or sections 45, 49, 55, 58 and the First Schedule, the expression ‘existing bank* 
shall include the Bank of Jaipur Limited. 

(2) Except as otherwise provided in any general or special order made by 
the Central Government, any reference in any law, other thau this Act, or in 
any contract or other instrument — 

(a) to an existing bank, shall be construed as a reference to the corres- 

ponding new bank; 

(b) to the Bank of Jaipur 1 i mi ted, shall be construed as a reference to the 

State Bank of Bikaner.] 

[°] Substituted for former S. 59 by Act 56 of 1962, S. 3 (ix) (1-1-1963). 

gfl I fl | [.i ■ • 

KsH60. Exercise of powers and functions on behalf of the Reserve Bank.—* 
Any powers, duties or ft motions conferred, imposed or entrusted by this Act on, 
or to, the Reserve Bank, shall be exercised or performed by the Governor of the 
Reserve Bank or, in his absence, by a Deputy Governor nominated under sub- 
section (3) oi section 7 of the Reserve Bank of India Act, 1934, or by such officer 
or officers of the Reserve Bank in respect of such matters and subject to such 
conditions and limitations as the Governor of the Reserve Ban!: may specify. 

61. Protection of action taken under Act. — (1 No suit or other legal pro- 
ceeding shall lie against the Central Government, the Reserve Bank or the State 
Bank or any officer of the Central Government, the Reserve Bank or the State 
Bank for any damage caused or likely to be caused by anything which is in good 
faith done or intended to be done in pursuance of this Act. 

(2) No person shall have any right, whether in contract or otherwise, to any 
compensation for any loss incurred or any damage caused by reason of the opera- 
tion of, or anything done in pursuance of, the provisions contained in sections 46 
and 47. 


62. Power of Central Government to make rules. — * (1) The Central Gov- 
ernment may, by notification in the Official Gazette, make rules 0 to give effect 
to the provisions of this Act, 

(2) In particular, and without prejudice to the generality of the foregoing 
power, such rules may provide for — 

(a) the terms and conditions of service of the Chairman, members and staff 
of the Tribunal; 

i(b) the manner of, and the procedure for, payment of compensation (in- 
cluding allotment of shares in lieu of compensation) under this Act, 
including the requirements subject to which the payment shall be 
made; 

(cj the determination of the persons to whom compensation shall be pay- 
able in all cases including cases where shares have been held by 
more than one person, or where they have been transferred before the 
. appointed day, but the transfer has not been registered, or where the 
shareholder is dead; 

'(d) the circumstances under which claims for payment of the said com- 
pensation from persons claiming through or under a shareholder may 
be entertained; 

(e) the requirements to be complied with before receipt of the said com- 

pensation by a shareholder, whose share certificate has been lost, des- 
troyed, mutilated or stolen; ' 

(f) the requirements subject to which information regarding the payment 

of the said compensation may be granted or refused and the conditions 
subject to which such information may be given. 

(3) All rules made under this section shall be laid for not less than thirty 
days before each House of Parliament as soon as may be after they are made. 
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and shall be subject to such modifications as Parliament may make during the 
session in which they are so laid or the session immediately following. 

[°] For the State Bank of India (Subsidiary Banks) (Compensation) Rules, 1959, see 

G.S.R., 1116, dated 1-10-1959 published in Gaz., of IncL, 1959, Pt. IT-Sec. 3 (a), 
p. 1384. -/T-SB 


63. Power of the State Bank to make regulations* — » (1) The State Bank 
may, with the approval of the Reserve Bank, make in respect of a subsidiary bank 
regulations, not inconsistent with this Act and the rules made thereunder, to pro- 
vide foi all matters ior which provision. - is necessary or expedient for the purpose 
of giving effect to the provisions of this Act. 


(2) In particular, and without prejudice to the generality of the foregoing 
power, such regulations may provide for — 

(a) the powers and duties of the general manager of the subsidiary bank; 

; ■) the fees and allowances which may be paid to directors or others for 
attending any meetings of the Board of Directors or of its committees 
(including the executive committee) or other committees or for attend- 
ing to any other work of the subsidiary bank; 

(c) the time and place at which, anc the manner in which, the business of 

the Board of Directors of the subsidiary bank shall be transacted and 
the procedure to be olio wed at the meetings thereof; 

(d) the constitution, of the executive committee of the subsidiary hank and 

the conditions and limi tations subject to which the executive commit- 
tee may exercise its powers and the procedure to be followed at the 
meetings thereof; 


(e) the formation of any other committees, whether of the Board of Direc- 
tors of the subsidiary bank or otherwise, arid the delegation of powers 
and functions of the Board to such committees and the conduct of 
business in such committees; 


(*) th e nature of shares of the subsidiary bank, the manner in which and 
the conditions subject to which, shares may be held and transferred 
and generally all matters relating to the rights and duties of share- 
holders; 


(g) the maintenance of share register, and the particulars to be entered in 
such registers in addition to those specified in section 21, the inspec- 
tion and closure of the registers and all other matters connected there- 
with; 

(h ' the holding and conduct of elections under this Act and' the final de- 
termination of doubts or disputes regarding the qualifications of candi- 
dates for election or regarding the validity of elections; 

(i) the manner in which general meeting shall be convened, the procedure 

to be followed thereat and the manner in which voting rights may be 

exercised; • * * * 'i 

| 

(j) the manner in which notices may be served on behalf of the subsidiary 

bank upon shareholders or other persons; 

(k) the payment of dividends, including interim dividends; 

(l) the delegation of powers and functions of the Board of Directors of the 

subsidiary bank to the general manager or directors or officers or 
other employees of that bank; 


(in) the conditions and limitations subject to which the subsidiary bank may 
point officers, advisers and other employees and fix their remunera- 
tion and other terms and conditions of service; 


(n) the duties and conduct of officers, advisers and other employees of the 

subsidiary bank; 

(o) the establishment and maintenance of superannuation, pension, provi- 

dent or other funds for i. \e benefit of the officers or employees of the 
subsidiary bank or of the dependants of such officers or employees or 
for the purposes of the subsidiary, bank, and the granting of super- 
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annuation allowances, annuities and pensions payable out of any such 
fund; 

(P) the conduct and defence of legal proceedings by or against the subsi- 
diary bank and the manner of signing pleadings; 

>fa) the pi ovision of a seal for the subsidiary bank and the manner and 
effect of its use; 

iC 1 ") the form and mann er in which contracts binding on the subsidiary 
bank may be executed; 

Js) the conditions and requirements subject to which loans or advances 

may be made or bills may be discounted or purchased by the subsi- 
diary bank; 

(t) the conditions subject to which loans or advances may be made by the 

subsidiary bank to its directors or officers or the relatives of such 
directors or officers or to companies, firms or individ uals with which 
or with whom such directors or officers or relatives' are connected as 
partners, directors, managers, servants, shareholders or otherwise; 

(u) the persons or authorities who shall administer any pension, provident 

or other fund constituted for the 'benefit of the officers or employees 
of ( lie subsidiary bank or their dependants or for the purposes of 
that bank; , 

(v) the circumstances in which the specific approval of the State Bank 

shall be required to the giant of loans and advances or investment of 
funds by the subsidiary bank or to any contract, arrangement or pro- 
posal entered into or proposed to be entered into by the subsidiary 
bank; 


'(w) the preparation and submission to the State Bank and the Reserve 
Bank of statements of programmes of activities and financial statements 
of the subsidiary bank and the periods for which, and the time with- 
in which, such statements and estimates are to be prepared and sub- 
mitted; 

(x) the person or persons in the State Bank by whom any powers, duties 
or I unctions conferred, imposed or entrusted on or to the State Bank 
under this Act may be exercised or performed; 


(y) generally, for the efficient conduct of the affairs of the subsidiary 
bank. 

(S) All regulations under this section, except the first regulations, shall be 
made in consultation with the Board of Directors of the subsidiary bank concern- 
ed. 

64. Amendment of certain enactments. — -[Repealed by Repealing and Amend- 
ing Act, 1964 (52 of 1964), S. 2 and Sch. I (29-12-1964).] 


65. Saving. — Nothing in this Act shall be deemed to affect the provisions 
of section 35 of the State Bank of India Act, 1955. 


THE FIRST SCHEDULE 
(See sections 13 and 14) 

Principles of .compensation 

1. A. The compensation to be given by the State Bank shall, in the case of the 
Hyderabad Bank, the Bank of Patiala or the Saurashtra Bank, be an amount equal to 
the value of the assets of that bank as on the day immediately before the appointed 
day, computed in accordance with the provisions of Part I of this paragraph less the 
total amount of labilities thereof computed in accordance with the provisions of Part II 
of this paragraph. 

B. The total compensation to be given by the State Bank in respect of the transfer 
of the shares in the capital of the existing banks, other than the Bank of Patia ! to i he 
persons (including any State Government) who, immediately before the appointed day, 
are registered as holders of shares in the books of each of these banks shall, in each 
case, be an amount equal to the value of the assets of that b ank as on the * day im- 
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mediately preceding the appointed day in relation, to the corresponding new bank, com- 
puted in accordance with the provisions of Part I of this paragraph less the total 
amount of liabilities thereof computed in accordance with the provisions of Part II of 
this paragraph. 

PART I — ’Assets 


For the purposes of this paragraph, assets means the total of the following:— 

(a) the amount of cash in hand and with the Reserve Bank and the State Bank 

(including foreign currency notes which shall be converted at the market 

rate of exchange); 

(b) the amount of balances with any other bank, not being the Reserve Bank 

or the State Bank, whether on deposit or current account, and money at 

call and short notice, balances held outside India being converted at the 

market rate of exchange: " - • - 

Provided that any balances which are not realisable in full shall be deemed to 

be debts and valued accordingly; 

(c) the market value as on the appointed day of any securities, shares, deben- 

tures, bonds and other investments, held by the bank concerned; 

explanation. — For the purposes of this clause, — 

(i) securities of the Central and State Governments (other than the secu- 

rities specified in sub-clauses (ii) and (iii) of this Explanation) maturing 
for redemption within five years from the appointed day shall be 

valued at the face value or the market value whichever is higher; 

(ii) securities of the Central Government, such as Post Office Certificates 

and Treasury Savings Deposit Certificates and any other securities or 
certificates issued or to be issued under the Small Savings Scheme of 
the Central Government, shall ' be valued at their face value or the 
encashable value as on the appointed day, whichever is higher; 

(iii) where the market value of any Government security such as the z amin- 

dari abolition bonds or other similar security in respect of which the 

principal is payable in instalments, is not ascertainable or is, for any 
reason, not considered as reflecting the fair value thereof or as otherwise 
appropriate, the security shall be valued at such an amount as is consi- 
dered reasonable having regard to the instalments of principal and in- 
terest remaining to be paid, the period during which such instalments 
are payable, the yield of any security, issued by the Government to 
which the security pertains and having the same or approximately the 
same maturity, and other relevant factors; 

(iv) where the market value of any security, share, debenture,- bond or other 
investment is not considered reasonable by reason of its having been 
affected by abnormal factors, the investment may be valued on the 
basis of its average market value over any reasonable period; 


(v) where the market value of any security, share, debenture, bond or other 
investment is not ascertainable, on ly such value, if any, shall be taken into 
account as is considered reasonable having regard to the financial posi- 
tion of the issuing concern, the dividend paid by it during the preced- 
ing five years and other relevant factors; 

(d) the amount of advances (including loans, cash credits, overdrafts, bills pur- 
chased and discounted), and other debts, whether secured or unsecured, to 
the extent to which they are reasonably considered recoverable, having re- 
gard to the value of the* security, if any, the operations on the account, the 
reported worth and respectability of the borrower, the prospects of realisa- 
tion and other relevant considerations; 


(©) the market value of any land or buildings; 

(f) the total amount of *he premia paid, in respect of all leasehold properties^ 
reduced in the case of each such premium by an amount which bears to 
such premium the same proportion as the expired term of the lease in 
respect of which such premium shall have been paid bears to the total term 
of the lease; 
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(g) the written down value as per books, or the realisable value, as may be con- 

sidered reasonable, of all furniture, fixtures and fittings; 

(h) the market or realisable value, as may be appropriate, of other assets appear- 

ing on the books of the bank, no value being allowed for capitalised ex- 
penses, such as share selling commission, organisational expenses and broker- 
age, losses incurred and similar other items. 

PART H— LIABILITIES 

For the purposes of this paragraph, liabilities” means the total amount of all out- 
side liabilities existing on the appointed day and all contingent liabilities which the 
subsidiary bank concerned may reasonably be expected to be required to meet out of its 
own resources on or after the appointed day. 

Compensation payable to shareholders 

2. Every shareholder of an existing bank other than the Bank of Patiala shall be 
given such amount as compensation as bears to the total compensation, in respect of 
each of the said banks calculated in accordance with the provisions of paragraph 1, the 
same proportion as the amount of the paid-up capital of the share held by the share- 
holder bears to the total paid-up capital of that bank. 

Certain dividends not to be taken Into account 

3. No separate compensation shall be payable for any profits or any dividend in 
respect of any period immediately preceding the appointed day for which, in the ordi- 
nary course, profits would have been transferred or dividend declared after the appoint- 
ed day. 

THE SECOND SCHEDULE 

(See section 52) 

Declaration of fidelity and secrecy 

I, do hereby declare that I will faithfully, truly and to the best !of 

my skill and ability execute and perform the duties required of me as 

(director, auditor, adviser, officer or employee, as the case may be) of the State Bank of 
.............. ° and which properly relate to the office or position held by me in, or 

in relation to the said Bank. 

• 

I further declare that X will not communicate, or allow to be communicated, to 
any person not legally entitled thereto any information relating to the affairs of the 

State Bank of * or to the affairs of any person having any dealing 

with the said bank nor will I allow any such person to inspect or have any access to 

any books or documents be onging to, or in the possession of, the State Bank of ° 

and relating to the business of the said bank or to the business of any person having 
any de alin g with the said Bank. 

°Heie enter the name of the subsidiary bank concerned. 

the third schedule 

(See section 64) 

Amendments to certain enactments. — [Repealed by Act 52 of 1964, S. 2 & Sch, I 
(29-12-1964).] 

Note: — Amendments made by the Schedule to the various Banking Laws have 
been incorporated in the respective Acts. 


[THE] STATE FINANCIAL CORPORATIONS ACT, 1951 

(ACT LXm OF 1951) 

[The text of the Act printed here is as on 31-8-1973.] 
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4 Share capital and shareholders. 

5. Restrictions on transfer of shares. 

6. Scares to be guaranteed by the State 

Government and to be trust or approv- 
ed securities. 

7. Additional capital of the Financial Cor- 

poration, and its borrowing powers. 

8. Deposits with the Financial Corporation. 

9. Management of Financial Corporations. 

10. Board of directors. 

11. Term of office and retirement of di- 

rectors. 

12. Disqualifications for being a director. 

13. Removal of director from office. 


32B. Effect of notified order under Section 
32A. 

32C. Powers and duties of directors and ad- 
ministrators. 

32D. No right to compensation for termina- 
tion of contract of managing agent, 
managing director, etc. 

32E. Application of Act I of 1956. 

32F. Restriction on filing of suits for dissolu- 
tion etc., of an industrial concern not 
being a company when its manage- 
ment is taken over. 


CHAPTER IV 

INVESTMENT T OF FUNDS, ACCOUNTS 

AND AUDIT 


14. Resignation of office by director and 

filling up of casual vacancies. 

15. Chairman of the Board. 

16. ' Remuneration of directors. 

17. Managing director. 

18. Executive Committee. 

19. Meetings of the Board and Committee. 

20. Powers of Executive Committee. 

21. Advisory Committee. 

22. Offices and agencies. 


33. Funds of the Financial Corporation. 

34. Investment of funds. 

35. Disposal of profits. 

35A. Special Reserve Fund. 

36. General meetings. 

37. Audit 

37 A. Inspection. 

38. Returns. 


CHAPTER V 
MISCELLANEOUS 


23. Officers and other employees of the 
Corporation. 


CHAPTER HI 


POWERS AND DUTIES OF THE BOARD 

24 . General duty of the Board. 

25. Business which Financial Corporations 

may transact. 

26. Limit of accommodation. 

27 . Power to impose conditions for accom- 

modation. 

28. Prohibited business. 


29. Rights of Financial Corporation In case 

of default. 

30. Power to call for repayment before 

agreed period. . , , ; 

31. Special provisions for enforcement of 

claims by Financial Corporation. 

32. Procedure of District Judge in respect 

of applications under Section 31. 

32A. Power of Financial Corporation to ap- 
point directors or administrators of an 
industrial concern when management 
is taken over. 


39. Power to give instructions to Financial 

Corporation on questions of policy. 

40. Declaration of fidelity and secrecy. 

41. Indemnity of directors. 

41A. Protection of action taken by persons 
appointed under Section 27 or Section 
32A. 

42. Offences. 

43. Provisions relating to Income-tax and 

super-tax. 

43A. Delegation of powers. 

44. Act 18 of 1891 to apply to the books of 

the Financial Corporation. 

45. Liquidation of Financial Corporation. 

46. Power to apply Act to certain financial 

institutions in existence at commence- 
ment of Act. 

46 A. Extension of jurisdiction of the Finan- 
cial Corporation to other States by 
agreement. 

46B. Effect of Act on other laws. 

47. Power of State Government to make 

rules. 

48. Power of Board to make regulations. 

THE SCHEDULE. r *:1 


STATEMENT OF OBJECTS AND REASONS 

“In order to provide medium and long-term credit to industrial undertakings, which 
falls outside the normal activities of commercdci banks, a Central Industrial Finanoe 
Corporation was set up under the Industrial Finance Corporation Act, 1948 (XV of 
1948). The State Governments wish that similar Corporations should also be set up in 
the States to supplement the work of the Industrial Finance Corporation. The intention 
is that :he State Corporations will confine their activities to financing medium and small 
scale industries and will, as far as possible, consider only such cases as are outside the 
scope of the Industrial Finance Corporation. The State Governments also consider that 
the State Corporations should be established under a special Statute in order to make 
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it possible to incorporate in the constitution necessary provisions in regard to majority 
control by Government, guarantee by the State Government in regard to the repayment 
of principal, and payment of a minimum rate of dividend on the shares, restriction on 
distribution of profits and special powers for the enforcement of its rhima and recovery 
of dues. Since the incorporation, regulation and winding up of such corporations fall 

wiihin the purview of Parliament — vide Entry No. 43 of the Union List the State 

Governments have requested the Government of India to enact the necessary enabling 
legislation, which is sought to be effected by th™ Bill* 


✓ 


3. The main features of the. Bill are as follows: 

* 


V 


(i) The Bill provides that the State Government may, by notification in the Offi- 

cial Gazette, establish a Financial Corporation for the State. 

(ii) The share capital shall be fixed by the State Government but shall not ex- 
>ceed Rs. 2 crores. The issue of the shares to the public will be limited 

to 25 per cent, of the share capital and the rest will be held by the State 
Government, the Reserve Bank, scheduled banks, insurance companies, in- 
vestment trusts, co-operative banks and other financial institutions. 

(iii) Shares of the Corporation will be guaranteed by the State Government as to 
the repayment of principal and the payment of a minimum dividend tp be 
prescribed in consultation with the Central Government. 

(iv) The Corporation will be authorised to issue bonds and debentures for 
amounts which together with the contingent liabilities of the Corporation 
shall not exceed five times the amount of the paid-up share capital and the 
reserve fund of the Corporation. These bonds and debentures will be guaran- 
teed as to the payment of the principal and the payment of interest at such 
rate as may be fixed by the State Government. 

(v) The Corporation may accept deposits Tom the public repayable after not 

less than five years, subject to the maximum not exceeding the paid-up 
capital. 




(vi) The Corporation will be managed by a Board consisting of a majority -of 
Directors nominated by the State Government, the Reserve Bank and the 
Industrial Finance Corporation of India. 

% 

(vii) The Corporation will be authorized to make long-term loans to industrial 
concerns and to guarantee loans raised by industrial concerns which are re- 
payable within a period not exceeding 25 years. The Corporation will be 
further authorised to underwrite the issue of stocks, shares, bonds or de- 
bentures by industrial concerns, subject to the provision that the Corporation 
will be required to depose of any shares, etc., acquired by it in fulfilment 
of its underwriting liability within a period of 7 years. 


Until a reserve fund is created equal to the paid-up share capital of the 
Corporation, and until the State' Government has been repaid all amounts 
paid by them, if any, in biUBInrient of the guarantee liability, the rate of di- 
vidend shall not exceed the rate guaranteed by the State Government Under 
no circumstances shall the dividend exceed 5 per cent per annum and sur- 
plus profits will he payable to the State Government 


* 

(Jx) The Corporation will have special privileges in the matter of enforcement of 
its claims against borrowers."— Gaz. Ind„ 1950, Pt U-Sec. 2, p. 501 


AMENDMENT ACT LVI OF 1956 

ft 

STATEMENT OF OBJECTS AND REASONS 

The working of the State Financial Corporations Act 1951, during the last few 
years brought to light certain difficulties. These were considered on official levels by 
-the representatives of the State Financial .Corporations and of the Reserve Ban s 
India in August 1954 and November 1955, and certain amendments to the Act were 
suggested as a result of these discussions. 

2. Some of the States including Part C States are experiencing some difficulty in es- 
tablishing separate financial corporations for their States. In order to remove such diffi- 
culty, it is proposed to make a provision which would enable a group of two or more 
States to establish, by agreement among themselves, a Joint Financial Corporation for 

KVoL 19.] 3 A* M. 39 
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those States. It also seems desirable to provide for the extension of the jurisdiction of 
an existing financial corporation of a State to another State b y agreement As it is often 
difficult for the Central Government a State Government or the Industrial Finance 
Corporation of India to transact business directly with an industrial concern in respect 
of loans or advances to be granted to it it is proposed to empower the State Financial 
Corporations to undertake agency functions on their behalf. It is also proposed to amend 
section 25 of the Act so that industrial concerns engaged in small scale _ and cottage 
industries, not having sufficient tangible assets, may avail themselves of the financial 
accommodation from State Financial Corporations. 

3. When the management of an industrial concern is taken over by a State Finan- 
cial Corporation under section 29 or section 32 of the Act, it is necessary to vest the 
Corporation with certain powers for the efficient management of the concern. It is pro- 
posed to insert in the Act new sections 32-A to S2-F for the purpose and these provi- 
sions follow closely those of the Industrial Finance Corporation Act, 1948. It seems 
desirable to provide for a machinery for the inspection of the working of State Finan- 
cial Corporations. Accordingly, it is proposed to empower the Reserve Bank to make 
such inspection at the instance of the Central Government, 

4. The Bill seeks to achieve these objects. Opportunity has also been taken to in- 
troduce m the Act some other amendments of a consequential or procedural nature 
keeping in view the amendments made from time to time in the Industrial Finance 
Corporation Act, 1948.” — Gaz. Ind., 1956, Extra., Pt II-See. 2, page 632. 

AMENDING ACT VI OF 1963 

The working of the State Financial Corporations Act, 1951, since 1956 when 
the Act was last amended has brought to light the need to amend it in certain 
respects. With the rising tempo of industrialisation of the country it has also 
become necessary to enlarge the field of operations of the State Financial Cor- 
porations to serve the growing needs of the country. 

2. Under the existing provisions of the Act the State Financial Corporations 
cannot provide financial assistance to hotel or transport industry, nor con they 
ii* [p in the development of the industrial estates. It is proposed to amend the 
Act so as to enable the Corporations to render financial assistance for the hotel 
and transport industries and also in the development of the industrial estate. 

3. To meet the growing needs of the industry for financial assistance it is 
necessary to augment their resources sufficiently. Consequently, the borrowing 
powers of the Corporations are proposed to be increased. 

4. It is also proposed to amend the Act so as to enable a State Financial 
Corporation to transact the following kind of new business, namely, the guarantee- 
ing of loan raised by the industrial concerns from the Scheduled Banks or State 
Co-operative Banks, and the guaranteeing of deferred payments due from any in- 
dustrial concern in connection with its purchase of goods within India. Besides, 
the Corporations are also being enabled to retain underwritten shares beyond 
seven years and to convert Loans and debentures into share capital. It is further 
proposed to enhance the limit of accommodation in the case of public limited 
companies and co-operative societies to twenty lakhs of rupees. 

5. The Bill seeks to achieve these objects. Opportunity is also being taken 
to incorporate some other amendments which are found necessary for the smooth 
working of the Corporations and are of a consequential, clarificatory and proce- 
dural nature. The Notes on clauses appended to the Bill explain the provisions 
thereof. — Gaz. of Ind., 2-12-1961, Pt II, S. 2, Ext, p. 879. 

ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 

•—Amended by Acts XLVIH of 1952; XXVIII of 1955; LVI of 1956; LXII of 1956; 

VI of 1962. 

Extended by Regns. VI of 1963; VII of 1963; XI of 1963. 

COGNATE ACTS AND PROVISIONS ' ^ 

1. Industrial Finance Corporation Act, XV of 1948. 

2. International Finance Corporation Act XLH of 1958.' 

3- Industrial Development Bank of TnHia Act, -XVII of 1964. ~ 


[TM 


[SIN 


2] 6 IX 


£* International Development Association (Status, Immunities and Privileges) Act, 
XXXII of 1960. 


[THE] STATE FINANCIAL CORPORATIONS ACT, 1951 

(ACT LXIH OF 1951)° 

[3 1st October, 195IJ 

An Act to provide for the establishment of State Financial Corporations. 

Be it enacted by Parliament as follows: — > 

I*] For Statement of Objects and Reasons, see Gaz. of Ind, 1950, Pt n. Sec. 2, 

p. 561 and for the Report of Select Committee, see Gaz. of Ind, 1951 Pt IT 
Sec. 2, p. 543. ' 9 

CHAPTER I 
PRELIMINARY 

1. Short title, extent and commencement. — (1) This Act may he called THE 
STATE FINANCIAL CORPORATIONS ACT, 1951, 

(■-') It extends to the whole of India ° °]. 


(3) It shall come into force in any State on such datet as the Central Gov- 
ernment may, by notification in the Official Gazette, appoint. 

r {*] The words “except the State of Jammu and Kashmir” were omitted by the Jammu 
and Kashmir (Extension of Laws) Act, 1956 (LXH of 1956), Section 2 and Sch 
(1-11-1956). 



The Act came into force with, effect from 1-8-1952 in all the States to which the 
Act then extended, see S. R.O. 1317 dated 28-7-1952, Gaz. of Ind, 1952, Pt IL 
Sec. 3, page 1163. 


It came into foroe in the State of Jammu and Kashmir with effect from 7-11-1959 - 

See S.R.O. 2439 dated 29-10-1959, Gaz. of Ind, 1959, Pt II, Sec. 3 (ii), p. 3073. 

It was enforced in Goa, Daman and Diu, Union territory on 1 - 2 - 1964 — See Goa Gaz 
13-2-1964, Sr. I, p. 43 (No. 7). 

2. Definitions. — In this Act, unless the context otherwise requires, 

(a) “Board” means the Board of Directors of the Financial Corporation* 

°[(b) “Financial Corporation” means a Financial Corporation established 
under section 3 and includes a Joint Financial Corporation established 
under section 3A;] 

J[(c) “industrial concern” means any concern engaged or to be engaged in 
the manufacture, preservation or processing of goods or in mining or 
in the hotel industry or in the transport of passengers or goods by 
road or by water or in the generation or distribution of electricity or 
any other form of power or in the development of any contiguous area 
of land as an industrial estate. 


Explanation. — The expression “processing of goods” includes any 
• art or process for producing, preparing or making an article by subject- 
ing any material to a manual, mechanical, chemical, electrical or any 
other like operation;] 

(d) “prescribed” means prescribed by rules or regulations made under this 
Act; 

(e) “Reserve Bank” means the Reserve Bank of India constituted under the 

Reserve Bank of India Act, 1934; 


(f) “scheduled bank” means a bank for the time being included in the 
Second Schedule to the Reserve Bank of India Act, 1934; 

I[(ff) “State co-operative bank” shall have the meaning assigned to it in 
clause (f) of section 2 of the Reserve Bank of India Act, 1934* 

(fff) “State Government” in relation to a Union territory, means the Ad- 
ministrator thereof;] 


ft) Act Is within the 
Parliament under Entries 


Section 1 — Note 1 

competence of the Sch. VII, List I of Constitution. 
43 and 45 of Gauhatl 13 ® (138). 


Am 1973 
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(g) "underwriting” means contract, with or without conditions, to subscribe! 
for stocks, shares, bonds or debentures of an industrial concern with $ 
view to the resale of the whole or any part thereof. 

[°] Substituted for former clause (b) by the State Financial Corporations (Amendment) 
Act, 1956 (LVI of 1956), Section 2 (1-10-1956), . V : '£|| 

[t] Substituted for former clause (c), ibid, 1962 (VI of 1962), Section 2 ( 16 - 4 " 19 621 ). 

it] Substituted for former clause (ff), ibid. 


CHAPTER n 

INCORPORATION OF STATE FINANCIAL CORPORATIONS, 

THEIR CAPITAL AND MANAGEMENT 


3. Establishment of State Financial Corporations. — (1) The State Govern- 
ment may, by notification in the Official Gazette, establish a Financial Corporation 
for the State under such name as may be specified in the notification. 

(2} The Financial Corporation shall be a body corporate by the name notified 
under sub-section (I), having perpetual succession and a common seal, with power, 
* subject to the provisions of this Act, to * [acquire, hold and dispose of] property 
and shall by the said name sue and be sued. 

{°] Substituted for the words "acquire and to hold”, by the State Financial Corpora- 
tions (Amendment) Act, 1956 (LVI of 1956), Section 3 (1-10-1956). 

°[3-A. Establishment of Joint Financial Corporations, — >(Ji Notwithstanding 
anything contained in section 3, two or more States may, after consultation with 
the Reserve Bank enter into an agreement Jhat there shall be one Financial Corpo- 
ration for the group of States participating in the agreement and if the agreement 
is published in the Official Gazette of each of those States, the Central Govern- 
ment may, by notification in the Official Gazette;, establish *a Joint Financial Corpo- 
ration to serve the needs of those States under such name as may be specified 
in the notification. 

(2) An inter-State agreement under sub-section 1 among the participating 
States may — 

(a) provide for the fixation of the authorised capital of the Joint Financial 

Corporation, the number of fully paid-up shares into which it shall be 
divided, and the allocation among the participating States of the shares 
to be distributed under clause (a) of sub-section (3) of section 4; . 

(b) provide for the sharing of the liability for the guarantee under section© 

or section % f[or section 8]; 

(c) provide for the number of directors to be nominated to the Board by 

each participating State Government; 

(d) provide for the apportionment among the participating States of expen- 

diture in connection with the Joint Financial Corporation; 

(e) provide for the division among the participating States of the surplus 

profits payable by Joint Financial Corporation under sub-section (3) 
of section 35; 

(f) determine which of the participating State Governments shall exercise 

the several functions of the State Government under this Act, and re- 
ferences in this Act to the State Government, in relation to the Joint 
Financial Corporation, shall, save as otherwise expressly provided, be 
construed accordingly; 

(g) provide for consultation among the participating States either generally 

or with reference to particular matters arising under this Act; 

(h) make such incidental and consequential provisions, not inconsistent with 

this Act, as may be deemed necessary or expedient for giving effect 
to the agreement. 

(3 The Joint Financial Corporation shall be a body corporate by the name 
notified under sub-section (1), having perpetual succession and a common seal, 
with power, subject to the provisions of this Act, to acquire, hold and dispose ol 
property and shall, by the said name sue and be sued. 
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(4) Any reference in this Act to “State” in relation to a Joint Financial Corpo- 
ration established for two or more States, shall be construed as a reference to 
each such State.] 

[°] Inserted by the State Financial Corporations Amendment) Act, 1956 (LVI of 1956), 
Section 4 (1-10-1956). 

[f] Inserted by, ibid, 1962 (VI of 1962), S. 3 (16-4-1962). 

4. Share capital and shareholders. — •(] ) The authorized capital of the Finan- 
cial Corporation shall be such sum as may be fixed by the State Government in 
this behalf, but it shall in no case be less than fifty lakhs of rupees or exceed 
five crores of rupees. 

(2) "The authorized capital shall be divided into such number of fully paid-up 
shares as the State Government may determine and shall be issued to the parties 
mentioned in sub-section (3) at such times and in such manner as that Govern- 
ment may determine and each such share shall have the same irace value. 

(3) The State Government shall, with the approval oi the Central Govern- 
ment, determine the number of shares which may, respectively, be distributed 

among — 

(a) the State Government, 

(b) the Reserve Bank, 

(c) scheduled banks, insurance companies ° [(including the Life Insurance 

Corporation of India established under section 3 of the Life Insurance 
Corporation Act, 1956)] investment trusts, co-operative banks or other 
financial Institutions, and 

(d) parties other than those referred to in clauses (a), (b) and (c): 

Provided that the number of shares which may be allocated to the parties 
referred to in clause (d) shall in no case exceed twenty-five per cent, of the total 
number of shares. 

(4) Subject to the other provisions contained in this section, the allocation of 
shares among the parties referred to in clauses (c) and (d) of sub-section (3) and 
the allotment of such shares shall be made by the Financial Corporation in 
such manner as may be prescribed. 

(5) If any shares allocated to any of the parties referred to in clauses (c) and 
(d) of sub-section (3) remain unsubscribed, they shall be subscribed for by the 
State Government, but the State Government may at any time thereafter dispose 
of the shares so subscribed for to any party who was eligible to subscribe for it 
in the first instance, 

[ Q ] Inserted by the State Financial Corporations (Amendment) Act, 1962 (VI of 1962), 

■ Section 4 (16-4-1962). • ■ 

5. Restrictions on transfer of shares. — (1) The shares of the Financial Corpo- 
ration shall not be , transferable except to the State Government, the Reserve Bank 
or any other financial institution °[or class of financial institutions] recognised in 
this behalf by the State Government: 

Provided that the shares subscribed for by the parties referred to in clause (d) 
of sub-section (3) of section 4 shall be freely transferable. 

(2) Nothing contained in this section shall affect the provisions of sub- 
section (5) of section 4. 

{*] Inserted by the State Financial Corporations (Amendment) Act, 1956 (LVI of 

1956), Section 5 (1-10-1956). 

Note. — Shares subscribed for by the parties other than the State Government, the 
Reserve Bank, scheduled banks, insurance companies, investment trusts, co- 
operative banks or other financial institutions, are freely transferable. 


6. Shares to be guaranteed by the State Government and to be trust or 
approved securities. — (1) The shares of the Financial Corporation shall be guaran- 
teed by the State Government as to the repayment of principal and the payment 
of annual dividend at such minimum rate as the State Government may, with the 
approval of the Central Government, fix by notification published in the Official 
Gazette at the time of issuing the shares. 
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(2) Notwithstanding anything contained in the Acts hereinafter mentioned in 
this sub-section, the shares of the Corporation shall be deemed to be included 
among the securities enumerated in section 20 of the Indian Trusts Act, 1882 
and also to be approved securities for the purposes of the Insurance Act, 1938 
and the Banking Companies Act, 1949. 

*[7. Additional capital of the Financial Corporation and its borrowing 
powers. — (1) The Financial Corporation may, in consultation with the Reserve 
Bank, issue and sell bonds and debentures carrying interest for the purpose ot in- 
creasing its working capital and such bonds and debentures shall be guaranteed 
by the State Government as to the repayment of the principal and the payment, 
of interest at such rate as the State Government may, on the recommendation of 
the Board and with the approval of the Central Government, fix at the time Ihe 
bonds and debentures are issued. 

(2) The Financial Corporation may, for the purposes of carrying out its func- 
tions under this Act, borrow money from the Reserve Bank — 

(a) repayable on demand or on the expiry of a fixed period not exceeding 

ninety days from the date on which the money is so borrowed against 
the security of — 

(i) stocks, funds* and securities (other than immovable property) in 

which a trustee is authorised to invest trust money by any law 
for the time being in force in India, or 

(ii) such bills of exchange and promissory notes as are eligible for 

purchase or rediscount by the Reserve Bank or as are fully gua- 
ranteed as to the repayment of the principal and payment of 
interest by a State Government; 

(b) repayable on the expiry of a fixed period not exceeding eighteen months 

f from the date on which the money is so borrowed, against securities 

of the Central Government or of any State Government of any matu- 
rity, or against bonds and debentures issued by the Financial Corpo- 
ration and guaranteed by the State Government and maturing within 
a period not exceeding eighteen months' from the date on which the 
money is so borrowed: 

Provided that the amount borrowed by the Financial Corporation under 
clause (b) shall not at any time exceed in the aggregate sixty per cent, of the 
paid-up share capital thereof. 

(3) The Financial Corporation may, for the purposes of carrying out its func- 
tions under this Act, borrow money from the State Government in consultation 
with the Reserve Bank on such terms and conditions as may be agreed upon. 

(4) The Financial Corporation may, with the prior approval of the Reserve 
Bank, also borrow money from any financial institution notified f in this behalf 
by the Central Government on such terms and conditions as may be agreed 
upon. 

(5) The total amount of bonds and debentures issued and outstanding, the 
amounts borrowed by the Financial Corporation under clause (b) of sub-section (2), 
sub-section (3) and sub-section (4) and of the contingent liabilities of the Finan- 
cial Corporation in the form of guarantees given by it or underwriting agreements 
entered into by it shall not at any time exceed ten times the amount of the paid- 
up share capital and the reserve fund of the Financial Corporation.] 

[ 0 ] Substituted for former section 7 by the State Financial Corporations (Amendment) 
Act, 1962 (VI of 1962), Section 5 (16-4-1962). 

! j Every scheduled bank, every State Go-operative Bank, has been so notified from 
which money nan be borrowed with prior approval of the Reserve Bank — See 
Gaz. of Inch, 1-1-196 6, Pt II, Sea 3(ii) p, 10. 

\ 

°[8. Deposits with the Financial Corporation . — ( 1) The Financial Corpora- 
tion may accept from the State Government or, with the prior approval of the 
State Government and the Reserve Bank, a local authority or any other person 
deposits repayable after the expiry of a period which shall not be less than twelve 
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tt thinks ' 6 date ° f tt ° making of 46 deposit and on such other terms as 


\ 

1 


Provided that the total amount of such deposits shall not at any time exceed 
the paxd-up share capital of the Financial Corporation. 

^ deposits accepted under sub-section (1), other than the deposits from 
the State Government, shall be guaranteed by the State Government as to the re- 
payment of the principal and the payment of interest.] 

[°] Substituted for former section 8 by Act VI of 1962, Section 5 (16-4-1962). 


9. Management of Financial Corporations. — The general superintendence, 
direction and management of the affairs and business of the Financial Corporation 
shall vest in the Board of Directors which, with the assistance of an Executive 
Committee and a managing director may exercise -all the powers and discharge all 
the functions which may be exercised or discharged by the Financial Corpo- 
ration. 


10. Board of Directors. — -The Board of Directors shall consist of the follow- 
ing, namely: — 

N (a) three directors nominated by the State Government; 

s ° [Provided that in the case of a Joint Financial Corporation, the 

number of directors shall be such as the State Governments of the 
participating States may, by agreement among themselves, think fit to 
nominate, each participating State Government nominating not more 
than two directors.] 

(b) one director nominated by t[° ° 0 °] the Reserve Bank; 

(c) one director nominated by the Board of Directors of the Industrial 
Finance Corporation of India established under the In dustrial Finance 
• Corporation Act, 1948; 

Kd) three directors elected in the prescribed manner ][° ° *] by the par- 
ties referred to in clause (c) of sub-section (3) of section 4, one of 
whom shall be elected to represent scheduled banks, another to repre- 
sent co-operative banks and the third to represent the remaining finan- 
cial institutions; 

(e) one director elected in the prescribed manner from among themselves 
/ by the parties referred to in clause (d) of sub-section (3) of section 4 

/ who are shareholders of the Financial Corporation; 

j §[(f) a managing director appointed by the State Government in consultation 
with the Reserve Bank and, except in the case of the first appointment 
also with the Board;] 

[°] Inserted by the State Financial Corporations (Amendment) Act, 1956 (LVI of 
1956), Section 7 (1-10-1956). 

[f ; The words “the Central Board oF omitted by ibid, 1962 (VI of 1962), Section 6 
(16-4-1962). 

[t ; The words “from among themselves" were omitted by ibid, 1956, S. 7 (1-10-1956). 
[§] Substituted for former clause (f), ibid, 1962 (VI of 1962), Section 6 (16-4-1962). 


11. Term of office and retirement of directors. — ( i ) A nominated director 
shall hold office during the pleasure of the authority nominating him. 

(2) An elected director other than a director deemed to be elected under the 
first proviso to section 10 shall hold office for four years: 

0 


Section 10 — Note 1 

fl) The person nominated by State Gov- 
ernment to the office of a director of the W. 
B. Financial Corporation holds the office at 
the pleasure of that Government and is dis- 
qualified for the election to the Parliament. 
(1663) 67 Cal WN 558 (569). 


U) in tne scheme under Section 10 (eh 
the reference to a director is to an individual 
and not to a body corporate. AIR 1972 
Orissa 217 (219) = (1972) 1 Cut WR 625 






• i 


i 
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Provided that two out of the four directors so elected shall retire at the end 
of two years after the first election and the other two at the end of four years 
after such election, the directors so to retire being determined by lot. 

(3) Notwithstanding anything contained in sub-section (2), an elected director 
shall continue in office until his successor is elected and shall also be eligible for 
re-election for not more than two full consecutive terms after the rotation of elect- 
ed directors has begun. 

12. Disqualifications lor being a director* — No person shall be a director 

who — • . -~''i 

(a) except in the case of a managing director, is a salaried official of the 

Financial Corporation; or' \ 7 , ' Br I 

(b) is or at any time has been adjudged insolvent or has suspended pay- 

ment of his debts or has compounded with his creditors; or 

(c) is found to be a lunatic or becomes of unsound mind; or 

(d) is or has been convicted of any o Fence involving moral turpitude. 

13. Removal of director from office. — ’The State Government may remove 

from office any director who — * , 7 * 0^g9H| 

(a) is, or has become, subject to any of the disqualifications mentioned in 

section 12; or .. 

(b) without excuse sufficient in the opinion of the State Government to exo- 

nerate him is absent without leave of the Board from more than three 
consecutive meetings of the Board. 

14. Resignation of office by director and filling up of casual vacancies.—* 
(1) The managing director or any other director may resign his office by. giving 
notice thereof in writing to the State Government, and, on such resignation be- 
ing accepted, shall be deemed to have vacated his office. 

& [(1A) If the managing director is by infirmity or otherwise rendered incapable 

of carrying out his duties or is absent on leave or otherwise in circumstances not 

involving the vacation of his appointment, the State Government may, after con- 
sultation with the Board, appoint another person to act in his place during his 

absence.] • . .Js 

2) A casual vacancy in the office of an elected directo- shall be filled by 
election and a director so elected shall hold office for the unexpired' portion of 
the term of his predecessor. 

(3) No act or proceeding of the Board shall be questioned on the ground 
merely of the existence of any vacancy in, or any defect in the constitution oft 
the Board. 

[« i Inserted by the State Financial Corporations (Amendment) Act, 1956 (LVI of 

1956), Section 8 (1-10-1956). 


15. Chairman o£ the Board. — (1) The Chairman of the Board shall be one 
of the directors, not being the managing director, nominated by the State Govern- 
ment, after considering, except in the case of the nomination of the first Chairman, 
the recommendation of the Board: 

Provided that the nomination of the Chairman for any period other than the 
first period shall be made only after the vacancies in the office of directors occur- 
ring by efflux of time in that period have been filled by nomination or election, 
as the .case may be. 

(2) The Chairman shall hold office for two years or until his successor is 
nominated: 

Provided that a Chairman shall, so long as he remains a director, be eligible 
for renomination as Chairman. 


*[18. Remuneration of directors, — The directors other than the managing 
director and not being servants of the Government shall be paid such fees as may 
be prescribed for attending meetings of the Board and, if they are members ef 
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nancial 


tibe Executive Committee, or any other committee a 
Corpoi 'at ion „ it > r a i u ■ n d i. ug meetings ol such committee.] 

t0] 1962* (VI ^ o/° 19 62™ ^ Coipora,lons (Amendment} 

17. Managing director.— “[(1)] The managing director shall— 

a) be a wholetime officer of the Financial Coiporation; 

(b) perform such duties as the Board may, by regulations, entrust or dele- 
gate to him; 

*K°) ^old oflSce for such term not exceeding four years as the State Gov- 
ernment may specify and be eligible for reappointment;] 

'(d) receive such salary and allowances as the Board, with the previous 
approval of the State Government may determine. 

' Provided that the first managing director |[° ° *] shall receive such salary 
and allowances as the State Government may fix. 

§[(2) The State Government may, after consulting the Board, remove the 
managing director from office: 






Provided that no managing director shall be so removed unless he has been 
given an opportunity of showing cause against his removal.] 

.] Section 17 was renumbered as sub-section (1) thereof by the State Financial 
Corporations (Amendment) Act, 1956 (LVI of 1956), Section 9 (1-10-1956). 

It] Substituted for former clause (c), ibid, 1962 (VI of 1962), Section 8 (16-4-1962). 

[I] Words “shall hold office for such term and” omitted, ibid. 

f§] Inserted by ibid, 1956 (56 of 1956), Section 9 (1-10-1956). 

18. Executive committee. — <1) The Executive Committee shall consist of the 
managing director who shall be the Chairman of the Committee, and °[the following] - 
Other directors, chosen as follows: — 

a (a) two directors elected by the nominated directors, one from among the 
directors nominated by the State Government, and one from among 
the directors nominated by the- Reserve Bank and the Industrial Finance 
Corporation of India established under the Industrial Finance Corpo- 
ration Act, 1948: 

f [Provided that in the case of a Joint Financial Corporation, in 
addition to the one director elected from among the directors nomi- 
nated by the Reserve Bank and the Industrial Finance Corporation of 
India, as many directors as there are participating States shall be elect- 
ed by the nominated directors, one each from among the directors 
nominated by each of the participating State Governments;] 

(b) one director elected by the elected directors. 

(2) A director elected to be a member of the Executive Committee shall hold 
office as such for the rest of his term of office as director. 

[*] Substituted for the word “three” by the State Financial Corporations (Amendment) 
Act, 1956 (LVI of 1956), Section 10 (1-10-1956). 

[t] Inserted, Ibid. 


19. Meetings of the Board and Committee. — (1) The Board and the Execu- 
tive Committee shall meet at such times and places and shall observe such rules 
of procedure in regard to transaction of business at its meetings as may be pro- 
vided by regulations made under this Act, 

(2) All questions at a meeting shall be decided by a majority of votes of the 
members present, and, in the case of equality of votes, the Chairman or in his 
absence, any other person presiding, shall have a second or casting vote. 

(3) No director shall vote on any matter in which he is interested, 

°[(3A) If, for any reason, a director nominated under clause (a) or clause (b) 
or clause (c) of section 10 is unable to attend any meeting of the Board, die Slate 
.Government, tphe Reserve Bank or the Industrial Finance Coloration* of India 
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established under the Industrial Finance Corporation of India Act, 1948] as the 
case may be, may depute any other person to attend the said meeting and such 
person shall, for all purposes o: : the said meeting, be deemed to be a director 
nominated under clause (a or clause (b) or clause (c), as the case may be, of the 
said section.] 

t\ (4) If for any reason a director nominated under clause (a) or clause (b) or 
clause (c) of section 10 who is a member of the Executive Committee or any other 
committee is unable to attend any meeting of he Executive Committee or other 
committee, the State Government, the Reserve Bank or the Industrial Finance 
Corporation established under the Industrial Finance Corporation Act, 1948, as 
the case may be, may depute any other person to attend the said meeting and 
such person shall, for the purposes of the said meeting be deemed to be a mem- 
ber of such committee. 

(5) If for any reason the Chairman of the Board or the Chairman of the Exe- 
cutive Committee is unable to attend any meeting of the Board or, as the case may 
be, of the Executive Committee, — 

(a) in the case of the meeting of the Board, a director, not being the manag- 

ing director, authorised by the Chairman of the Board in writing shall 
preside at such meeting, but if' the director so authorised is absent or 
if no such authorisation has been made, the Board may elect a direc- 
tor to preside at that meeting; and 

(b) in the case of the meeting of the Executive Committee, a member 

authorised in writing by the Chairman of that Committee shall preside 
at that meeting, but if the member so authorised is absent or if no 
such authorisation has been made, the Committee may elect any o£ 
its members to preside at that meeting.] 

[*] Inserted by the State Financial Corporations (Amendment) Act, 1956 (LVI of 
1956), Section 11 (1-10-1956). 

[t] Substituted for certain words, ibid, 1962 (VI of 1962), Section 9 (16-4-1962). 

[|] Substituted for former clause (4), ibid. 

20. Powers of Executive Committee. — » (1) Subject 

, i f , * . I _ 

directions as the Board may from time to time give, the Executive Committee 
may deal with any matter within the competence of the Board. 

(2) The minutes of every meeting of the Executive Committee shall be laid 
before the Board at the next following meeting of the Board. 


21. Advisory Committee*— The Financial Corporation may appoint one or more 
advisory committee or committees for the purpose of assisting the Financial Cor- 
poration in the efficient discharge of its functions and, in particular, for the pur- 
pose of securing that those functions are exercised with due regard to the cir- 
cumstances and conditions prevailing in, and the requirements of, particular areas 

or industries, . Jv 

22. Offices and agencies. — The Financial Corporation shall establish its 
head office at such place in the State as the State Government may specify and 
m iv, with the previous sanction of the State Government, establish offices or 
agencies in . any other place in the State. . -* 

j^ otei in the case of a Joint Financial Corporation for a group of States, the head 

office of the Corporation will be by agreement as between the group-States in 
one of the States. See S. 3A (4) supra. 


_ 

23. Officers and other employees of the Corporation. — ■ The Financial Cor* 
poration may appoint snch officers, advisers and employees as it considers neces- 
sary for the efficient performance of its functions, and determine, by regulations, 
their conditions of appointment and service and the remuneration payable to 

them. 
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CHAPTER HE 

POWERS AND DUTIES OF THE BOARD 

f, Uty ° f U ! e Board — The Board In discharging its functions 
F?' er this Act shall act on business principles, due regard being had 1 >y it to the 
interests of industry, commerce and the general public. 7 

. j J 25 * ®^ siness which Financial Corporation may transact. — ■ (1) The Fin an - 
cial Corporation may, subject to the provisions of this Act, carry on and trans- 
act any of the following kinds of business, namely: — 

guaranteeing, on such terms and conditions as may be agreed upon, 

k (i) loans raised by industrial concerns which are repayable within a 

period not exceeding twenty years, and are floated in the public 
market; " 

BO loans raised by industrial concerns from scheduled banks or State 
“ ' ■ co-operative banks; 

' M guaranteeing, on such terms and . conditions as may be agreed upon, de- 
ferred payments due from any industrial concern in connection with its 
purchase of capital goods within India; 

(c) underwriting of the issue of stock, shares, bonds or debentures by in- 

dustrial concerns; 

(d) acting as agent of the Central Government or the State Government or 

the Industrial Finance Corporation of India established under the In- 
dustrial Finance Corporation Act, 1948, or any other financial institu- 
tion notified in this behalf by the Central Government in the transac- 
tion of any business with an industrial concern in respect of loans or 
advances granted, or debentures subscribed, by any one of them; 

(e) receiving in consideration of the services mentioned in the preceding 

clauses such commission as may be agreed upon; 

{£) retaining as part of its assets any stocR, shares, bonds or debentures of 
an industrial concern which it may have to take in fulfilment of its 
underwriting liabilities, so however, that it disposes of the stock, 
shares, bonds or debentures so acquired as early as practicable, but 
in no case the stock, shares, bonds or debentures so acquired shall be 
retained beyond a period of seven years from the date of such acqui- 
sition, except with the prior permission of the Reserve Bank: 

Provided that the Financial Corporation may subscribe to stock or shares of 
the industrial concern if such concern increases its subscribed capital by the issue 
of further stock or shares in accordance with, and subject to the provisions of 
section 81 of the Companies Act, 1958, but the stock or shares so subscribed 
shall not be retained after the stock or shares of the industrial concern taken in 
fulfilment of its underwriting liabilities are disposed of; 

(g) granting loans or advances to, or subscribing to debentures of, an in- 
dustrial concern, repayable within a period not exceeding twenty years 
from the date on which they are granted or subscribed to, as the case 
may be: 

Provided that nothing contained in this clause shall be deemed to preclude 
the Financial Corporation from granting loans or advances to, or subscribing to 


Section 25 — Note 1 

(1) Assessee, a public undertaking set up 
nder State Financial Corporations Act to 
elp industrial concerns inter alia, by ad- 
aneing loans — Assessee investing surplus 
inds in Government securities — Some of 
ich securities prices of which were likely 
> go down and which were fetching low 
iterest chosen for sale to meet sanctioned 
ans — Loss in such sale claimed by asses- 
te as trading loss — Held the assessee could 
ot be held to be doing banking business as 


commonly understood — It could at best be 
regarded as doing business analogous to that 
of banker in some particulars — However 
this was immaterial in finding out whether 

the loss was capital loss or trade loss 

Thus the sale was closely linked up with 
the ousmess of the assessee and the loss suf- 
fered in such sale was trading loss and nnt 
capital loss, (1966) 2 ITJ 782 = 

16 Raj 1157 (DB), (ia66) 





620 [Ss 26-27] 


[The] State Financial Corporations Acf^ 1951/ 


debentures of, an industrial concern to which may be attached an option to con- 
vert such debentures or loans into stock or shares of the industrial concerns: 

Provided further that the Financial Corporation may, in the exercise of such 
option, convert such debentures or loans into stock or shares of the industrial 
concern and may also subscribe to stock or shares of the industrial concern if such 
concern increases its subscribed capital by the issue of further stock or shares hi 
accordance with, and subject to, the provisions of section 81 of the Companies 
Act, 1956; ' ' ^ 

(ii) generally, the doing of such acts and tb ngs as may be incidental to, 
or consequential upon, the exercise of its powers or the discharge of 
its duties under this Act. , ’ 

(2) No accommodation shall be given under clauses (a), (b) and (g) of sub- 
section (1) unless it is sufficiently secured by a pledge, mortgage, hypothecation, 
or assignment of Government or other securities, stock, shares, or secured deben- 
tures, bullion, movable or immovable property or other tangible assets in the 
manner prescribed by regulations or unless it is guaranteed as to the repayment 
of the principal and die payment of interest by the State Government, a schedul- 
ed bank or a State co-operative bank* 

(3- Subject to the provisions of sub-section (5) of section 7, the aggregate of 
contingent liabilities of the Financial Corporation under clauses a), (b) and (c) 
of sub-section ( 1) shall not at any time exceed twice the paid-up share capital 
and reserve fund of the Corporation except with the prior approval of the State 
Government and in consultation with the Reserve Bank but in no case shall ex- 
ceed thrice the paid-up share capital and reserve fund of the Corporation.] 

{*] Substituted for former S. 25 by the State Financial Corporations (Amendment) 
Act, 1962 (6 of 1962), S. 10 (16-4-1962). 

*[26. Limit of accommodation. — ■ The Financial Corporation shall not enter 
into any arrangements under clauses (a) and (g) of sub-section (1) of section 25 
with any industrial concern so that the total amount outstanding against that 
concern in respect of all such arrangements is more than — 

(i) twenty lakhs of rupees in the case of a public limited company as de- 

fined in section 3 of the Companies Act, 1956 or a co-operative so- 
ciety registered under the. Co-operative Societies Act* 1912 or any 
other law relating to co-operative societies for the time being in force; 
- and 

(ii) ten lakhs of rupees in any other case.] 

[*] Substituted for former S. 26 by the State Financial Corporations (Amendment) 
Act, 1962 (6 of 1962), S. 11 (16-4-1962). 

27. Power to impose conditions for accommodation. — (1) In entering into 
any arrangement under section 25 with an industr I concern, the Financial Cor- 
poration may impose such conditions as it may think necessary or expedient for 
protecting the interests of the Financial Corporation and securing that the accom- 
modation granted by it is put to the best use by the industrial concern. 

(2) Where one of the conditions imposed under sub-section (1) is that a 
director shall be appointed by the Financial Corporation on the board of directors 
of the industrial concern to protect the interests of the Financial Corporation, 
such condition shall be a valid condition notwithstanding anything contained in 
the 0 [Companies Act, 1956], or in any other law for the time being in force or 
in any instrument relating tb the industrial concern; t[and nothing in the 
said Act or any such law or instrument shall, in so far as it makes 
in relation to a director, any provision for the holding of any share qualifi- 
cation, age limit, restriction on the number of directorships, retirement by ro- 
tation or removal from office, apply to any director appointed by the Financial 
Corporation in pursuance of this section.] 

[° i Substituted for “Indian Companies Act, 1913”, by the State Financial Corpora- 
tions (Amendment) Act, 1956 (56 of 1956), S. 13 (1-10-1956). 

[t] Inserted, ibid 1962 (6 of 1962), S. 13 (16-4-1962). 
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28. Prohibited business.— The Financial Corporation shall not 

\ °I( a ) except as provided in section 8, accept deposits; 

(b) except as provided in clauses (f) and (g) of sub-section (1) of section 25, 

subscribe to the shares or stock of any company; ! 

(c) grant any loan or advance on the security of its own shares. 

t°] Substituted for former clauses (a) and (b) by Act 6 of 1962, S. 13 (16-4-1962). 

29. Bights of Financial Corporation in case of default. — - (1) Where any 
industrial concern, which is under a liability to the Financial Corporation under 
an agreement, makes any default in repayment of any loan or advance or any 
instalment thereof or otherwise fails to comply with the terms of its agreement 
with the Financial Corporation, the Financial Corporation shall have the right to 
take over the management of the industrial concern, as well as the ° [right to 
transfer by way of lease or sale' and realise the property pledged, mortgaged, 

hypothecated or assigned to the Financial Corporation. 

.1 

_ (2) Any transfer of property made by the Financial Corporation, in exercise 
of its powers f[° *] under sub-section (1), shall vest in the transferee all rights 

in or to the property transferred t[as if the transfer] had been made by the owner 
of the property. 

(3) The Financial Corporation shall have the same rights and powers with 
respect to goods manufactured or produced wholly or partly from goods form- 
ing part of the security held by it as it had with respect to the original goods. 

§[(4) Where the management of an industrial concern is taken over by the 

Financial Corporation or any property is transferred and realised by it under the 

provisions of sub-section (1), all costs, ° f [charges and expenses which in the 

opinion of the Financial Corporation have been properly incurred] by it as inci- 
dental to such management, or transfer and realisation shall be recoverable from 
the industrial concern and the money which is received - by it from such manage- 
ment or transfer and realisation shall, in the absence of any contract to the con- 
trary, be held by it in trust to be applied firstly, in payment of such costs, 
charges and expenses and, secondly, in discharge of the debt due to the Finan- 
cial Corporation, and the residue of the money so received shall be paid to the 
person entitled thereto.] 

(5) Where the Financial Corporation takes over the management of an in- 
dustrial concern under the provisions of sub-section (1), the Financial Corporation 
shall be deemed to be the owner of such concern, for the purposes of suits by 
or against the concern, and shall sue and be sued in the name of ° f [the concern.] 

[*] Substituted for “right to sell” by the State Financial Corporations (Amendment) 
Act, 1956 (LVI of 1956), S. 14 (1-10-1956). 

m The words “of sale and realisation” were omitted. Ibid 

*[f] Substituted for “as if the sale”, ibid 

{§] Substituted for former sub-section (4), Ibid 

[°t] Substituted for “charges and expenses properly incurred” by Act 6 of 1962, Sec- 
tion 14 (16-4-1962). 

Substituted for “the owner of the concern”, ibid 

30. Power to call for repayment before agreed period. — Notwithstanding 

anything in any agreement to the contrary, the Financial Corporation may, by 
notice in writing, require any industrial concern o which it has granted any- loan 
or advance to discharge forthwith in full its liabiiites to the Financial Corpora- , 
tion, — - . % 

(a) if it appears to the Board that false or misleading information in any 
material particular was given by the industrial concern in its applica- 
tion for the loan or advance; or 

.(b) if the industrial concern has failed to comply with the terms of its 
contract with the Financial Corporation in the matter of the loan or 
advance; or 
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(c) if there is reasonable apprehension that the industrial concern is unable 

to pay its debts or that proceedings for liquidation may be co mm enced 
in respect thereof; or 

(d) if the property pledged, mortgaged, hypothecated or assigned to the 

Financial Corporation as security for the loan or advance is not in- 
sured and kept insured by the industrial concern to the satisfaction 
o; (he Financial Corporation or depreciates in value to such an extent 
that, in the opinion of the Board, further security to the satisfaction 
of the Board should be given and such security is not given; or 

(e) if, without the permission o> the Board, any machinery, plant or other 

equipment, whether forming part of the security or otherwise, is re- 
moved from the premises of the industrial concern without being re- 
placed; or 

(f) if for any reason it is necessary to protect the interests of the Finan- 

cial Corporation. 


31. Special provisions for enforcement of claims by Financial Corporation. — * 
(1) Where an industrial concern, in breach of any agreement, makes any default 
in repayment of any loan or advance or any instalment thereof or otherwise fails 
to comply with the terms of its agreement with the Financial Corporation or 
where the Financial Corporation requires an industrial concern to make imme- 
diate repayment of any loan or advance under section 30 and ihe industrial con- 
cern fails to make such repayment, °[then, without prejudice to ihe provisions of 
section 29 of this Act and of section 69 of the Transfer of Property Act, 1882] 
any officer of the Financial Corporation, generally or specially authorized by the 
Board in this behalf, may apply to the District judge within the limits of whose 
jurisdiction the industrial concern carries on the 1 whole or a substantial part of 
its business for one or more of the following reliefs, namely: — 

(a) for an order for the sale of the property pledged, mortgaged, hypothe- 

cated or assigned to the t [Financial Corporation] as security for the 

loan or advance; or 

* * 

(b) for transferring the management of the industrial concern to the Finan- 

cial Corporation; or 

(c) for an ad interim injunction rest rainin g the industrial concern from trans- 

ferring or removing its machinery ox* plant or equipment from the 
premises of the industrial concern wit hout the permission of the Board, 
where such removal is apprehended. 

(2) An application under sub-section (1) shall state the nature and extent 
of the liability of the industrial concern to the Financial Corporation, the ground 
on which it is made and such other particulars as may be prescribed. 

[°] Inserted by the State Financial Corporations (Amendment) Act, 1956 (LVI of 
1956), S. 15 (1-10-1956). ‘ 

[t] Substituted for “Corporation”, Ibid. 


Section 31 — Note 1 

ft) Section 31 refers to the word ‘claim’ 
stating “special provisions for enforcement of 
claims by Financial Corporation” that is, the 
sum total of the facts alleged by the Cor- 
poration with demand for a relief under any 
of the 3 clauses of Section 31 (1). 1973 MPLJ 
150 (153, 154) « 1973 Jab LJ 209 (DB). 

(2) Application under Section 31 by Finan- 
cial Corporation for action under Clause (a) 
of Section 31 — Creditors of industrial con- 
cern are not necessary parties — Civil P. C. 
(1^08). Order 34, R. 4, has no application. 


AIR 1963 Punj 555 (556) =* ILR (1963) 1 
Punj 840. 

(3) The claim for enhanced rate of interest 
at 11 per cent from the date of default in 
repayment of loan to the Punjab Financial 
Corporation, Held was part of primary con- 
tract and was not penal or unreasonable. 
AIR 1973 Punj 38 (39) = 74 Punj LR 967. 

(4) Determination of rights under an 
agreement — It is to be as on the date ol 
the application. AIR 1973 Cal 268 (276). 


f 
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'/t\ Procedure of District Judge in respect of applications under section 31.— 

t J V lien the applicatiou is for the reliefs mentioned in clauses (a) and (c) of 
“Section. (1) of section 31, the District Judge shall pass an ad interim order 
attaching the security, or so much of ; he property of the industrial concern as 
Would on being sold realise in his estimate an amount equivalent in value to the 
Outstanding liability of the industrial concern to the Financial Corporation, to- 
gether with the costs of the proceedings taken under section 31 , with or without 
an ad interim injunction restraining i he industrial concern from transferring or 
removing its machinery, plant or equipment. 

( ) VV hen the application is for the relief mentioned in clause (b) of sub- 
section (1) of section 31, the District Judge shall grant an ad interim injunction 
restraining the industrial concern from transferring or removing its machinery, 
plant or equipment and issue a notice calling upon the industrial concern to show 
cause, on a date to be specified in the notice, why the management of the indus- 
trial concern should not be transferred to the Financial Corporation. 

■p 

(3) Before passing any order under sub-section (1) or sub-section ( 2 ) the 
District Judge may, if he thinks fit, examine the officer making the application. 


(4) At the same time as he passes an order under sub-section (1), the Dis- 
trict Judge shall issue to the industrial concern a notice accompanied by copies of 
the order, the application and the evidence, if any, recorded by him calling upon 
it to show cause on a date to be specified in the notice why the ad interim 
order of attachment should not be made absolute or the injunction confirmed. 

(5) If no cause is shown on or before the date specified in the notice under 
sub-sections (2) and (4), the District Judge shall forthwith make the ad interim 




Section 32 — Note 1 

(1) Jurisdiction conferred on District Judge 
under Act is not as persona designate. AIK 
1972 SC 801 (803) = (1972) 1 SCR 351. 

(2) Determination of rights under an agree- 
ment — It is to be as on the date of appli- 
cation. AIR 1973 Cal 268 (276). 

(3) Words “in the absence of such court 
mean in the absence of a city Civil court 
having jurisdiction in the matter. AIR 1973 
Cal 268 (276) 

(4) To the order of District Judge setting 
aside or refusing to set aside sale, the pro- 
visions of Civil P. C. namely Order 43 R. 1 
(j) dealiag with appeals are applicable. AIR 

1972 SC 801 (803) = (1972) 1 SCR 351. 

(5) Under Section 32 ad interim Receiver 
cannot' be appointed but only ad interim 
attachment and ad interim order of injunc- 
tion could be passed. AIR 1973 Cal 268 (277). 
(AIR 1942 Mad 396, Dissented from.) 

1 6) Notice wrongly issued to show cause 
why ad interim order appointing a receiver 
be not made absolute — Court can, without 
Issuing any further notice treat it as notice 
for attachment as contemplated by Sec. 32 

(4) if it finds that the amount of claim is 
admitted and loan could not be repaid and 
prayers in petition are also in conformity 
with Sections 31 and 32. AIR .973 Cal 268 
(277, 278). 

(7) Where on application under Section 31 
the Court granted ad interim injunction and 
attached properties and while upholding claim 
dismissed application on ground that the Act 
was ultra vires the order comes under Sec- 
tion 32 (7) (c) and (d) and is appealable 
under Section 32 (9). AIR 1973 Delhi 28 (31). 

(8) Section 32 incorporates a provision at 
par with Order 21 Rule 64 of Civil P. C. and 
an order of District Judge under Section 32 

(5) and/or Section 35 (7) is appealable. ILR 

(1972) Cut 1017 (1024). 


(9) The word ‘claim’ in Section 32 (6) does 
not mean only the monetary claim. It means 
the sum total of the facts alleged by the 
Corporation with demand for relief under 
any of the three clauses of Section 31 (It. 
Where the Corporation applied for sale of 
mortgaged property on debtor’s committing 
default the explanation by the latter justify- 
ing the default and asking for instalments 
can be investigated into by the District Judge. 
1973 MPLJ 150 (153, 154) = 1973 Jab LJ 

209 (DB). 






(10) The provisions of Section 32 (5), (7) 
and (8) of the State Financial Corporations 
Act are identical with the provisions of Sec- 
tion 30 (7), (9) and (10) of the Industrial 
Finance Corporation Act of 1948 and the 
principle that the Court directing sale under 
Section 30 (7) or (9) can, without' an appli- 
cation for execution, in the same order or 
by (a separate order give directions for carry- 
mg that order into effect in accordance with 
the provisions of Civil P. C. as required by 
Section 30 (10) will equally apply to the pro* 
Visions °f Section 32 (5) or (7). AIR 1972 

Pat 348 (353) = 1972 Pat LJR 377 = 1972 
BLJR 682. 

fll) Application under Sec. 31 by Financial 
Corporation 'or action under Clause (a) of 
Section 31 Credi i;ors of Industrial concern 
are not necessary parties — Civil P. C. (1903), 
34.. Rule no application. AIR 

840 3 Punj ‘ 555 * 55G) = ILR (1963) 1 Punj 

(12) Order of District Judge Not a 

Appeal will lie only under Sec- 
tion 32 '9) — Provisions of Order 9, R 13 
° r ?/ Order 43, Rule 1 (d). Civil P C not 
applicable. ,(1970) 72 Punj LR 491. * * 
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order absolute and direct the sale of the attached property or transfer the manage- 
ment of the industrial concern to the Financial Corporation or confirm the in- 
junction. 

(6) If cause is shown, the District Judge shall proceed to investigate the 

els tin of the Financial Corporation in accordance with the provisions contained 
in the Code of Civil Procedure, 1908, in so far as such provisions may be appli- 
ed thereto. ’ ' 4 

(7) After making an investigation under sub-section (6), the District Judge 

may — *§1 S§ jgjS 

(a) confirm the order of attachment and direct the sale of the attached 
property; 

j(b vary the order of attachment so as to release a portion of the property 
from attachment and direct the sale of the remainder of the attached 
property; 

(c) release the property from attachment; 

(d) confirm or dissolve the injunction; or 

(e) transfer the management of the industrial concern to the Financial 

Corporation or reject the claim made in this behalf: 

Provided that when making an order under clause (c . the District Judge 
may make such further orders as he thinks necessary to protect the interests of 
the Financial Corporation and may apportion ihe costs of the proceedings in such 
mariner as he thinks fit: 

Provided further that unless the Financial Corporation intimates to the Dis- 
trict Judge that it will not appeal against any order releasing any property from 
attachment, such order shall not be given effect to, until the expiry of the period 
fixed under sub-section i9) within which an appeal may be preferred or, if an 
appeal is preferred, unless the High Court otherwise directs until the appeal is 
disposed of. ' *» * . 

(8) An order of attachment or sale of property under this section shall be 
earned into elFect as far as practicable in the manner provided in the Code of 
Civil Procedure, 1908 for the attachment or sale of property in execution of a 
decree as i the F i na ncial Corporation were the decree-holder. 

*[(8A) An order under this section transferring the management of ail indus- 
trial concern to the Financial Corporation shall be carried into effect, as far as 
may be practicable, in the manner provided in the Code of Civil Procedure, 1908, 
for the possession of immovable property or the delivery of movable property in 
execution, of a decree, as if the Financial Corporation were the decree-holder.] 

(9) Any party aggrieved by an order under sub-section (5) or sub-section (7) 

may, within thirty days from the date of the order, appeal to the High Court, 
and upon such appeal he High Court may, after hearing the parties, pass such 
orders thereon as it thinks proper. • \ 

i d) Where proceedings for liquidation in respect of an industrial concern 
have commenced before an application is made under sub-section (1) of sec, 31, 
no tli i ag in this section shall be construed as giving to the Financial Corporation 
any preference over the other creditors of the industrial concern not conferred 
on it by any other law. 

f[(ll) The functions of a district judge under this section «hall be exercis- 
able — * ", * / 'X- r 

(a) in a presidency town, where there is a city civil court having jurisdic- 
tion, by a judge of that court and in the absence of such court, by the High 
Court; and 

(b) elsewhere, also by an additional district judge.] 

[°] Inserted by the State Financial Corporations (Amendment) Act, 1956 (L.VT of 
1956), S. 16 (1-10-1956). 

« U J Substituted, ibid, 1962 (6 of 1962), S. 15 (16-4-1902). 

* [32 A. Power of Financial Corporation to appoint directors or adminisfcra- 
aa indus trial concern when management is taken over* — , When the 
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management of an industrial concern is taken over by the Financial Corporation, 
the Financial Corporation may, by order notified in the Official Gazette, appoint 
as many persons as it thinks fit, — 

M It 

(a) in any case in which the industrial concern is a company as defined in 

the Companies Act, 1956, to be directors of that industrial concern^ 
or 

(b s in any other case, to be administrators of that industrial concern. 

(2) The power to appoint directors or administrators under this section in- 
cludes the power to appoint any individual, firm or company to be the manag- 
ing agent or manager of the industrial concern on such terms and conditions as 
the Financial Corporation may think fit.] 

f[(3) Nothing in the Companies Act, 1956 or in any other law for the time 
being in force or in any instrument relating to the industrial concern shall, in so 
far as it makes in relation to a director, any provision for the holding of any 
share qualification, age limit, restriction in the number of directorships, retirement 
by rotation or removal from office, apply to any director appointed by the Finan- 
cial Corporation under this section.] 

[*] New sections 32 A, 32B, 82C, 32D, 82E and S2F were inserted by the State 

Financial Corporations (Amendment) Act, 1956 (LVT of 1956), S. 17 (1-10-1956). 

ft] Inserted by ibid, 1962 (VI of 1962), S. 16 (16-4-1962) 


*[323. Effect of notified order under section 32A. — * On the issue of a noti- 
fied. order under section 32A, — | * ' J ilE 

(a) in any case in which the industrial concern is a company as defined in 
the Companies Act, 1956, all persons holding office as directors of the 
industrial concern and in any other case, all persons holding any office 
having the powers of superintendence, direction and control of the 
industrial concern, immediately before the issue of the notified order, 
shall be deemed to have vacated their offices as such; 


(b) any contract o' management between the industrial concern and any 

managing agent or any director or manager thereof holding office as 
such immediately before the issue o> the notified order shall be deem- 
ed to have terminated; 

(c) in the case of an industrial concern which is a company as defined in 

the Companies Act, 1956, the managing agent, if any appointed under 
section 32A shall be deemed to Lave been duly appointed in pursu- 
ance of the said Act and the memorandum and articles of association 
of the industrial concern and the provisions of the said Act and the 
memorandum and articles shall, subject to the other provisions con- 
tained in this Act, apply accordingly, but no such managing agent 
shall be removed from office except with the previous consent of the 
Financial Corporation; 

l(d) the directors or the administrators appointed under section 32 A shall 
take such steps as may be necessary to take into their custody or 
under their control all i he property, effects and actionable claims to 
which the industrial concern is, or appears to be, entitled, and all 
the property and effects of the industrial concern shall be deemed to 
be in die custody of the directors or administrators, as the case may 
be, as from the date of the notified order; 

j(e) the directors appointed under section 32A shall, for all purposes, be the 
directors of the industrial concern duly constituted under the Com- 
panies Act, 1956, and such directors, or as the case may be, the ad- 
ministrators appointed under section 32 A, shall alone be entitled to 
exercise all the powers of the directors or as the case may be, of the 
persons exercising powers of superintendence, direction and control, 
of the industrial concern, whether such powers are derived from the 
said Act or from the memorandum or articles of association of the' in- 
dustrial concern or from any other source whatsoever.] 

{•] See Foot-note [°] under S. 32 A. . * 


[Vol. 19.1 3 A M. 40 
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°[32C. Powers and duties of directors and administrators. — <1) Subject to 
the control of the Financial Corporation, the directors, or as the case may be, the 
administrators appointed under section 32A, shall take such steps as may be 
necessary for the purpose of efficiently managing the business of the industrial 
concern and shall exercise such powers and have such duties as may be prescribed. 

(2) Without prejudice to the generality of the powers vested in them under 
sub -section (1), the directors or as the case may be, the administrators appointed 
under section 32A, may, with the previous approval of the Financial Corporation 
make an application to a Court for the purpose of cancelling or .varying any 
contract or agreement entered into at any time before the issue of the notified 
order under section 32 A, between the industrial concern and any other person and 
the Court may, if satisfied after due inquiry that such contract or agreement had 
been entered into in bad faith and is detrimental to the interests of the industrial 
concern, make an order cancelling or varying (either unconditionally or subject to 
such conditions as it may think fit to impose) that contract or agreement and the 
contract or agreement shall have effect accordingly.] 

[°] See Foot-note [°] under S. 32A. 

*[320. No right to compensation for termination of contract of managing 
agent, managing director, etc. — (1 Notwithstanding anything to the contrary con- 
tained in any contract or in any law for the time being in force, no managing 
agent, managing director or any other director or a manager or any person in 
charge of management of an industrial concern shall be entitled to any compen- 
sation for the loss of office or for the premature termination under this Act of any 
contract of management entered into by him with such concern. 

(2) Nothing contained in sub-section (1) shall affect the right of any such 
managing agent or managing director, or any other director or manager or any 
such person in charge of management to recover from the industrial concern* 
moneys recoverable otherwise than by way of such compensation.] 

[°] See Foot-note [°] under S. 32A. : 

°[32E. Application of Act I of X956. — 1) Where the management of an 

industrial concern, being a company as defined in the Companies Act, 1956, is 
taken over by the Financial Corporation, then, notwithstanding anything contained 
in the said Act or in the memorandum or articles o> association of such con- 
cern. — 

(a) it shall not be lawful for the shareholders of such concern or any other 

person to nominate or appoint any persons to be a director of the 
concern; 

(b) no resolution passed at any meeting of the shareholders of such con- 
cern shall be given effect to unless approved by the Financial Cor- 
poration; 

(c) no proceeding for the winding up of such concern or for the appoint- 

ment of receiver in respect thereof shall lie in any Court, except with 
the consent of the Financial Corporation, 

(2) Subject to the provisions contained in sub-section (1) and to the other 
provisions contained in this Act and subject to such other exceptions, restrictions 
and limitations, if any, as the Central Government in consultation with the State 
Government may, by notification in the Official Gazette, specify in this behalf, 
the Companies Act, 1956, shall continue to apply to such concern in the same 
manner as it applied thereto before the issue of the notified order under sec- 
tion 32A.] 

■[°] See Foot-note [°] under S. 32 A. 

°[32F. Restriction on filing of suits for dissolution, etc., of an industrial 
concern not being a company when its management is taken over. — - (1) Where 
the management of an industrial concern not being a company as defined in the 
Companies Act, 1956, is taken over by the Financial Corporation, no suit or pro- 
ceedings for dissolution or for partition shall, in so far as it relates to that indus- 
trial concern, lie in any Court or before any tribunal or other authority except 
with the consent of the Financial Corporation. 
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(2) No proceeding for the appointment of any official assignee or receiver in 
relation to any industrial concern the management of which has been taken over 

y e Financial Corporation shall lie in any Court except with consent of the 
1 inaucial Corporation* ! 

£*] See r oot-noto [°1 under S. 32A. 

* ■ 

. ‘ ¥ 



CHAPTER 

INVESTMENT OF FUNDS. A< 



33. Funds of the Financial Corporation.—-* (1) Every Financial Corporation 
shn i have its own fund, and all receipts of the Financial Corporation shall be 
carried thereto and all payments by the Corporation shall be made therefrom. 

. (2) All moneys belonging to the fund shall be deposited in the Reserve Bank 

°or the State Bank of India or a subsidiary bank as defined in the State Bank 
of India (Subsidiary Banks Act, 1959) f[or, in consultation with the Reserve 
Bank, in a scheduled bank or a State co-operative bank.] 


[°3 Substituted for the words “or with any agency of the Reserve Bank other than 
a Government treasury” by Act .6 of 1962, S. 17 (16-4-1962). 

[f] Substituted for the words “or in a scheduled bank in consultation with the Re- 
serve Bank” by the State Financial Corporations (Amendment) Act, 1956 (LVI of 
1956), S. 18 (1-10-1956). 


34. Investment of funds. — The Financial Corporation may invest its funds 
in the securities of the Central Government or of any State Government. 


35. Disposal of profits. — » ( 1 ) The Financial Corporation, shall establish a 
reserve fund. 

(2) After making provision for bad and doubtful debts, depreciation of assets 
and all other matters which are usually provided for by banking companies, the 

Financial Corporation may out of its net annual profits declare a dividend: 

/ 

Provided that for so long as the reserve fund is less than the paid-up share 
capital of the Financial Corporation and until there has been repaid to the State 
Government such sum, if any, as that Government may have paid under guaran- 
tee given in pursuance of section 6 or ° [section 7 or section 8] the rate of such 
dividend shall not exceed the rate guaranteed by the State Government under 
section 6. * k 

(3) Notwithstanding anything contained in this section, no dividend paid 
under this section shall under any circumstances exceed the rate of five per cent, 
per annum and if, in respect of any financial year after the reserve fund becomes 
equal to the share capital of the Financial Corporation, there is a surplus in the 
net profits after declaring a dividend at the rate specified in thig sub-section, such 
surplus shall be paid to the State Government. 

[°] Substituted for the words “under any guarantee given in pursuance of sub-seo- 
tion (2) of section 7”, by Act 6 of 1962, S. 18 (16-4-1962). 


°[35A. Special reserve fund. — * (1) The Financial Corporation may establish 
a special reserve fund, to which shall be transferred such portion of the dividends 
accruing to the State Government and the Reserve Bank on the shares of the 
Financial Corporation as may be fixed by agreement between the State Govern- 
ment and the Reserve Bank: 


Provided that the total amount in the said fund shall at no time exceed ten 
per cent, of the paid-up share capital of the Financial Corporation. 

(2) No shareholder of the Financial Corporation, other than the State Gov- 
ernment and the Reserve Bank, shall have any claim to the special reserve fund. 

(3) The amount standing to the credit of the special reserve fund ma v 

utilised by the Financial Corporation for only such purposes as are atmroWT 
the State Government and the Reserve Bank.] " 

[*] Inserted by the State Financial Corporation* (Amendment) Act, 1962 (VI of 1962 
S. 19 (16-4-1962). 


* 
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36. General meetings. — (1) A general meeting (hereinafter referred to as 
the annual general meeting) shall be held annually at a place in the State where 
there is an office of the Financial Corporation within ° [three months] from the 
date on which the annual accounts of the Financial Corporation are closed, and 
a general meeting may be convened by the Board at any other time, 

(2) The shareholders present at the annual general meeting shall be entitled 
to discuss the annual accounts, the report of the Board on the working of the 
Financial Corporation throughout the year and the auditor's report on the annual 
balance-sheet and accounts. 

[°] Substituted for “two months” by the State Financial Corporations (Amendment) 
Act, 1956 (LVI of 1956), S. 19 (1-10-1956). 

37. Audit. — (1) The affairs of the' Financial Corporation shall be audited by 
not less than two auditors duly qualified to act as auditors of companies under 
sub-section (1) of * [section 226 of the Companies Act, 1956], one of whom shall 
be appointed by the State Government in consultation with the Comptroller and 
Auditor-General of India and tithe other auditor or auditors] elected in the pre- 
scribed manner by the parties mentioned in clauses (c) and (d) of sub-section (3) 
of section 4, and such remuneration as the State Government may fix shall be 
paid to the auditors by the Financial Corporation: 

t [Provided that where such other auditor or auditors are to be elected for 
the first time after the establishment of the Financial Corporation, the Board may 
appoint such auditor or auditors who shall hold office until the election is held.] 

(2) Every auditor shall he supplied with a copy of the annual balance-sheet 
of the Financial Corporation, and it shall be his duty to examine it, together with 
the accounts and vouchers relating thereto, and every auditor shall have a list 
delivered to him o : all books kept by the Financial Corporation and shall at all 
reasonable times have access to the books, accounts and other documents of the 
Financial Corporation and may in relation to such accounts examine any director 
or officer of the Financial Corporation, 

f 

(3) The aud itors shall make a report to the shareholders upon the annual 

balance-sheet and accounts, and in every such report they shall state whether in 
their opinion the balance-sheet is a full and fair balance-sheet containing all 
necessary particulars and properly drawn up so as to exhibit a true and correct 
view of the state of affairs of the Financial Corporation, and in case they had 
called for any explanation or information from the Board, whether it has been 
given and whether it is satisfactory. ' -•.r-jSj 

(4) The State Government may, in consultation with the Comptroller and 

Auditor-General of India, at any time issue- directions to the auditors requiring 
them to report to it upon the adequacy of measures taken by the Financial Corpo- 
ration for the protection of its shareholders and creditors or upon the sufficiency 
of their procedure in auditing . the affairs of the Financial Corporation and may 
enlarge or extend the scope of the audit or direct that a different procedure in 
audit be adopted, or direct that any other examination be made by the auditors, 
if in its opinion public interest so requires. . ; * 

(5) The Financial Corporation shall send a copy of every report of the audi- 
tors to the Comptroller and Auditor-General of India at least one month before 
it is placed before the shareholders. 

(6) Notwithstanding anything contained in the preceding sub-sections, the 
Comptroller and Auditor-General of India may, either of his own motion or on a 
request received in this behalf from a State Government, undertake such audit 
and at such times as he may consider necessary: 

Provided that, where the State Government is required to make any pay- 
ment on account of the guarantee given by it under section 6 or § [section 7 or 
section 8], as the case may be, such audit shall be undertaken by the Comptroller 
and Auditor-General of India. 
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HM7) Every audit report under sub-section (6) shall be forwarded to the State 
Government and the Government shall cause the same to be laid before the Legis- 
lature of the State. 

1 : Substituted for “section 144 of the Indian Companies Act, 1913" by the State 

Financial Corporations (Amendment) Act, 1956 (LVI of 1956), Section 20 (1-10- 
1956). 

[f ] Substituted for “the other", ibid. . 

{!] Inserted, ibid. * 

[§] Substituted For “sub-section (2) of section 7", ibid, 1962 (VI of 1962), Section 20 
(16-4-1962). . 

° [37- A. Inspection. — (1) The Reserve Bank at any time may, with the appro- 
val of the Central Government, and on being directed so to do I >y that Government 
shall cause an inspection to be made by one or more of its officers of the work- 
ing of any Financial Corporation and its books and accounts; and the Reserve 
Bank shall send the report of such inspection to the Central Government and to 
the State Government and shall supply a copy thereof to the Financial Corpo- 
ration. , 

(2) It shall be the duty of every director or every officer of the Financial 
Corporation to produce to any officer making an inspection under sub-section (1) 
all such books, accounts and other documents in his - custody or power and to 
furnish him with any statement and information relating to the affairs of the Finan- 
cial^ Corporation as the said officer may require of him within such time as the 
said officer may specify. 

' (3) Notwithstanding anything contained in the Indian Evidence Act, 1872, 

or in any other law for the time being in force, no Court, tribunal or other autho- 
rity shall have power to require the Reserve Bank or any of its officers to pro- 
duce before such Court, tribunal or other authority the report of the inspection 
made by it under sub-section (1) or any copy thereof. 

(4) The State Government may, after considering any report sent to it under 
sub-section (1), give such instruction to the Board as it considers necessary and 
it shall be the duty of the Board to comply with such instructions,] 

[*] Inserted by the State Financial Corporations (Amendment) Act, 1956 (LVI of 
1956), Section 21 (1-10-1956]. 

38. Returns.-r-(l) The Financial Corporation shall furnish a statement, in the 
prescribed form, of its assets and liabilities as at the close of business on the last 
Friday of each month, or, if that day is a public holiday under the Negotiable 
Instruments Act, 1881, as at the close of business on the preced ing working day 
to the State Government and to the Reserve Bank within ten days from the date 
to which the statement relates. 

(2) The Financial Corporation shall furnish in the prescribed form to the 
State Government and to the Reserve Bank once every three months or, as fre- 
quently as the State Government or the Reserve Bank may require a statement 
showing the classification of its loans and investments and o all loans guaranteed 
by it and underwriting agreements entered into by it. 

(3) The Financial Corporation shall furnish to the State Government and to 
the Reserve Bank within ®[four months] of the close o each financial year a 
statement in the prescribed form of its assets and liabilities as at the close of that 
year, together with a profit and loss account for the year, the auditors' report and 
a report of the working of the Financial Corporation during the year and copies 
of the said statement, account and reports shall be published in the Official Gazette 
and shall also be laid before the Legislature of the State. 

[•] Substituted for “three months” by the State Financial Corporations (Amendment) 
Act, 1950 (LVI of 1956), Section 22 (1-10-1950), 

Note. — Provisions of Sections 37-A and 38 have been applied to the Madras Indus- 
trial Investment Corporation, Ltd., Madras — See S.O. 2366, Gaz. of Inch, 
1961, Pt. II, Sec. 3(ii), page 2460. « 
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MISCELLANEOUS 


39. Power to give instructions to Financial Corporation on questions of policy.— » 

(1) J ci the discharge of its unctions, the Board shall be guided by such instruc- 
tions on questions of policy as may be given to it by the State Government °[in 
consultation with the Reserve Bank], 

(2) If any dispute arises between the State Government and the Board as 
to whether a question is or is not a question of policy* the decision of the State 
Government shall be final. 


(3) If the Board fails to carry out the instructions on the question of policy 
laid down by the State Government ° [under sub-section 1) of this section or 
the instructions given to the Board under sub-section (4) of section 37 A] the State 
Government shall have the power to supersede the Board and appoint a new 
Board in its place to function until a properly constituted Board is set up, and 
the decision of < be State Government as to the grounds for superseding the Board 
shall not be questioned in any Court. 

.! Inserted by the State Financial Corporations (Amendment) Act, 1956 (LVI of 
1956 ), Section 23 ( 1 - 10 - 1956 ). * ' ' 

40. Declaration of fidelity and secrecy. — -Every director, auditor, officer or 
other employee of the Financial Corporation shall, before entering upon his duties, 
make a declaration of fidelity and secrecy in the form set out in the schedule. 


41. Indemnity of directors. — (1) Every director shall be indemnified by the 
Financial Corporation against all losses and expenses incurred by him in the dis- 
charge of his duties except such as are caused by his own wilful act or default. 

( 2 ) A director shall not be responsible for any other director or for any 
officer or other employee of the Financial Corporation or for any loss or expenses 
resull ing to the Financial Corporation by the insufficiency or deficiency of value 
of or title to any property or security acquired or taken on behalf of the Finan- 
cial Corporation or by the wrongful act of any person under obligation to the 
Financial Corporation or by anything done in good faith in the execution of the 
duties of his office or in relation thereto, 

*[41-A. Protection of action taken by persons appointed under section 27 or 
section 32-A.- — No suit, prosecution or other legal proceeding shall lie against any 
person appointed as director, administrator, managing agent or manager by the 
Financial Corporation in pursuance of section 27 or section 32-A for anything 
which is in good faith done or intended to be done by him as such director, ad- 
ministrator, managing agent or manager.] 

[°] Inserted by the State Financial Corporations (Amendment) Act, 1962 (VI of 
1962), Section 21 (16-4-1962). 


42. Offences. — -(1) Whoever, in any bill of lading, warehouse receipt o r 
other document given to the Financial Corporation, whereby security is given or 
is purported to be given to the Financial Corporation for any accommodation grant- 
ed by it under this Act, wilfully makes any false statement or knowingly permits 
any false statement to be made shall be punishable with imprisonment for a term 
which may extend to two years, or with fine which may extend to two thousand 
rupees, or with both. 

( 2 ) Whoever, without the consent in writing of Financial Corporation, uses 
the name of the Financial Corporation in any prospectus or advertisement shall bo 
punishable with imprisonment which may extend to six months, or with fine which 
may extend to one thousand rupees, or with both. 

(3) No Court shall take cognizance of any offence punishable under this Act 
Otherwise than on a complaint in writing signed by an officer of the Financial 
Corporation authorized by the Board in this behalf. 

43. Provisions relating to income-tax and super-tax. — For the purposes of the 
Income-tax Act, 1922, the Financial Corporation shall be deemed to be a 



IXhe] State Financial Corporations Act, 1951 


[Ss 43A-46A] 631 


company within the meaning of that Act and shall be liable to income-tax and 
super-tax accordingly on its income, profits and gains: 

Provided that any sum paic y the State Government under the guarantee 
given in pursuance of section 6 or ^[section 7 or section 8] shall not be treated 
as to e income, profits and gains of the Financial Corporation and any interest on de- 
bentures, f [bonds or deposits] paid by the Financial Corporation out of such sun) 
shall not be treated as expenditure incurred by it: 

, further that in the case oJ any shareholder such portion of a divi- 

dend as has been paid out of any such sum advanced by the State Government 
shall be deemed to be |[his] income from “interest on securities’ 7 §[and i he in- 
come-tax shall be payable thereon as if it were the interest receivable on any 

security of a State Government issued income-tax free] within the meaning of sec- 
tion 8 of that Act. 

[°] Substituted for “under any guarantee given in pursuance of sub-section (2) of sec- 
tion 7” by Act 6 of 1972, Section 22 (10-4-1962). 

It] Substituted for “or bonds”, ibid. 

[t] Substituted for “its” by the Repealing and Amending Act, 1952 (XLVTII of 1952), 
Section 3 and Schedule II (2-8-1952). 

[§] Substituted for “declared to be income-tax free", ibid, 1962 (6 of 1962), S 22 
(16-4-1962). . 

*[43- A. Delegation of powers. — The Board may, by general or special order, 
delegate to the managing director or to any other officer of the Financial Corpo- 
ration subject to such conditions and limitations, if any, as may be specified in the 
order such of its powers and duties under this Act as it may deem necessary.} 

! Inserted by Act 6 of 1962, Section 23 (16-4-1962). 


44. Act XV Hi of 1891 to apply to the hooks of the Financial Corporation.—* 
The Financial Corporation shall be deemed to be a bank for the purposes of the 
Bankers” Books Evidence Act, 1891.* . ' 

I jtf] See VoL I, p. 884 of this Manual for the text of this Act 


45. Liquidation of Financial Corporation. — -No provision of law relating to 
the winding up of companies or corporations shall apply to the Financial Co) po 
ration, and the Financial Corporation shall not be placed in liquidation, save by 

Order of the State Government and in such manner as it may direct. 

* 

46. Power to apply Act to certain financial institutions in existence at com- 
mencement of Act. — (1) The Central Government may, by notification in the offi- 
cial Gazette, direct that all or any of the provisions of this Act shall, subject to 
such exceptions and restrictions as may be specified, apply to any • institution in 
existence at the commencement of this Act which has for its object the financing 
of industrial concerns, and on the issue of such notification, the institution shall 
be deemed to be a Financial Corporation established by the State Government for 
the State within the meaning of this Act, and the provisions of this Act shall be- 
come applicable thereto according to the tenor of the notification, 

- (2) Any notification issued under sub-section (1) may suspend the operation 
of any enactment applicable to any such institution immediately before the issue 
of the notification. 

° [46-A. Extension of jurisdiction of the Financial Corporation to other States 
by agreement.-— (1) Where a r inancial Corporation has been established for any 
State and any other State desires that the Financial Corporation should serve its 
needs and the States, after consultation with the Reserve Bank, enter into an agree- 
ment which is published in the Official Gazet :es of each of those States, then the Finan- 
cial Corporation shall,' on the issue of a notificationf in the Official Gazette by 
the Central Government serve the needs of those States in terms of the agree- 
ment. 

(2) An inter-State agreement among the participating States may, as far as 
may be, make all such provisions as are referred to in sub-section (2) of sec- 
tion 3- A.] 

[°] Sections 46-A and 46-B were inserted by the State Financial Corporations f Amend* 
ment) Act, 1956 (LVI of 1956), Section 24 (1-10-1956). 
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|.t ] For extension of jurisdiction under this provision, see Gaz. of India., 1957, Pt. II, 
Section 3, p. 2881 (Punjab Financial Corporation) and Gaz. of Ind., 1960, Pt. H, 
Section 3 (i), p. 135 (Assam Financial Corporation); Gaz. of Ind., 1964, Pt II, 
Section 3 (ii), Extra., page 677 (Maharashtra State Financial Corporation). 

•[46-B. Effect of Act on other laws. — The provisions of this Act and of any 
rules or orders made thereunder shall have effect notwithstanding anything incon- 
sistent therewith contained in any other law for the time being in force or in the 
memorandum or articles of association of an industrial concern or in any ot her in- 
strument having effect by virtue of any law other than this Act, but save as afore- 
said, the provisions of this Aci shall be in addition to, and not in derogation of, 
any other law for the time being applicable to an industrial concern.] * , ' v 

f°] See Foot-note [°] under Section 46-A.‘ * .*• •* '% ? ~ 


Power of State Government to make rules. — The State Government may 
mvize rules not inconsistent with the provisions of this Act to give effect to the pro- 
visions of this Act and in particular, such rules may provide for the limitation on 
the voting rights of a shareholder and the manner in which such voting rights may 
be exercised and where there is any inconsistency between the rules and the regu- 
lations made under this Act, the rules shall prevail. 3 


Power of Board to m afcg regulations. — -(1) The Board may, after consulta- 
tion with the Reserve Bank and with the previous sanction of the State Govern- 
ment, make regulations not inconsistent with this Act and the rules made there- 
under to provide for all matters for which provision is necessary or expedient for 
the purpose of giving effect to the provisions of this Act. 


(2) In particular, and without prejudice to the generality of the foregoing 
powers, such regulations may provide for — 

(a) the holding and conduct of elections under this Act, including the final 

decision on doubts or disputes regarding the validity of elections; 

(b) the manner in which, and the conditions subject to which, the first 

allotment he shares of the Financial Corporation shall be made; 

(c the manner in which, and the conditions subject to which, the shares 
of the Financial Corporation may be held and transferred and generally 
all matters relating to the rights and duties of shareholders; 

(d) the manner in which general meetings shall be convened, the procedure 
to be followed thereat and the manner in which voting rights may be 
exercised; 


(©) the c allin g of meetings of the Board and of the Executive Committee, 

fees for attending meetings thereof and the conduct of business there* 
at; 


(f) tire manner and terms of issue and repayment of bonds and debentures 

by the Financial Corporation. hejB' 

.(s) the conditions which the F inan cial Corporations may impose in granting 
loans or advances; 

(h) the manner of determining the sufficiency of the security taken under 

sub-section (2) of section 25; 

► Ik # 

(i) the forms of returns and statements required under this Act; 

,(j) the duties and conduct of officers, other employees, advisers and agents 
of the Financial Corporation; 

(k) the establishment and maintenance of provident or ocher benefit funds 


any other law for the time 
:e. ILR (1972) Cut 1017 (1024) 
Punj 555 (556) = ILR (1963) I 






ror employees ot the Financial Corpora tioi 


Section 46-B — Note 1 

(1) Section 46-B provides that the provi- 
of the Act and of any rules or orders 
made thereunder shall take effect notwith- 
standing anything inconsistent thprpnHth 


contained i 
being in fc 
** AIR 196; 
Punj 840. 
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(l) the taking over of the management of any industrial concern on a 

breach of its agreement with the Financial Corporation; 

(m) the appointment of advisory committees for technical and other advice 
for the purposes of this Act * [fees for attending meetings thereof and 
the conduct of business thereat]; and 

(n) generally, the efficient conduct of the affairs of the Financial Corpo- 
- ration. 

(3) All regulations made under this section shall be published in the Official 
Gazette and shall come into force on such publication. 

(*] Inserted by the State Financial Corporations (Amendment) Act, 1956 (LVI of 
1956), Section 25 (1-10-1956). 


THE SCHEDULE 

(See section 40) 

DECLARATION OF FIDELITY AND SECRECY 


I, do hereby declare that f will faithfully, truly and to the best of 

my skill and ability execute and perform the duties required of me as a director, offi- 
cer, employee or auditor (as the case may be) of the Financial Corporation and which 
properly relate to any office or position in the said Financial Corporation held by me. 


I further declare that I will not communicate or allow to be communicated to any 
person not legally entitled thereto any information relating to the affairs of the Finan- 
cial Corporation, nor will I allow any such person to inspect or have access to any 
books or documents belonging to or in the possession of the Financial Corpora- 
tion and relating to the business of the Financial Corporation. 

Signature. 


Signed before me: 

m ' I 
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[THE] STATE OF HIMACHAL PRADESH ACT, 1970 

(ACT No. 53 OF 1970)° 

[25th December, 1970] 

An Act to provide for the establishment of ihe State of Himachal Pradesh 

and for matters connected therewith. 


Be it enacted by Parliament in the Twenty-first Year of the Republic of India 
as follows: — 



For Statement of Objects and Reasons, see Gaz. of Ind, 11-12-1970, Pt. II, S. 2, 
Extra., p. 1362. 

PART I 
PRELIMINARY 


1. Short title. — This Act may be called THE STATE OF HIMACHAL PRA- 
DESH ACT, 1970. 

V 

2. Definition. — In this Act, -unless the context otherwise requires, — 

(a) “Administrator” means the administrator appointed by the President 

under Article 239 of the Constitution; 

(b) “appointed day” means the day which the Central Government may, 
^ by notification in the Official Gazette, appoint; 0 

(c) “article” means an article of the Constitution; 

(d) “Election Commission” means the Election Commission appointed by 

the President under article 324; 

(e) “existing Union territory of Himachal Pradesh” means the Union terri- 

tory of Himachal Pradesh as existing immediately before the appoint- 
ed day; 

(f) “law” includes any enactment, ordinance, regulation, order, bye-law, 

rule, scheme, notification or other instrument having, immediately be- 
fore the appointed day, the force of law in the whole or any part of 
the existing Union territory of Himachal Pradesh; 

(g) “sitting member”, in relation to either House of Parliament or of the 

Legislative Assembly of the existing Union Territory of Himachal 
Pradesh, means a person who, immediately before the appointed day, 
is a member of that House or that Assembly; 

» (h) “treasury” includes a sub-treasury. 

p] 25-1-1971 is the appointed day — see Gaz. of India, 6-1-1971, Pt. H-S. 3 (1) Ext., 

p. 11. 

PART H 

ESTABLISHMENT OF THE STATE OF HIMACHAL PRADESH 

$ 

3. Establishment of State of Himachal Pradesh. — On and from the appoint- 
ed day®, there shall be established a new State, to be known as the State of 
Himachal Pradesh, comprising the territories which immediately before that day 
were comprised in the existing Union Territory of Himachal Pradesh. t 

[*] That is 25-1-1971. 

Punjab Reorganisation Act, 1960, had added the Lahaul and Spiti district and some 
Other areas from the Punjab which were adjacent to the Union territory of 
Himachal Pradesh — See S. 5 of that Act (1-11-1960). , 

4. Amendment of First Schedule to the Constitution.-— On and from the 
Appointed day, in the First Schedule to the Constitution, 

(a) under the heading “I. THE STATES”, after entry 17, the following 
entry shall be inserted, namely: — 

“18. Himachal Pradesh. — The territories which immediately before the 
commencement of this Constitution were being administered as if they 
were Chief Commissioners’ Provinces under the names of Himachal 
Pradesh and Bilaspur and the territories specified in sub-section (1;» of 
section 5 of the Punjab Reorganisation Act, I960.”; 
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(b) under the heading "II. THE UNION TERRITORIES”, entry 2 relating 
to Himachal Pradesh shall be omitted and entries 3 to 10 shall be re- 
numbered as entries 2 to 9 respectively. 


PART 


REPRESENTATION IN THE LEGISLATURES 

The Council of States 

Amendment of Fourth Schedule to the Constitution. — On and from the 
ed day, in the Fourth Schedule to the Constitution, in the Table* — 

(a) entry 18 sh all be re-numbered as entry 19 and before the entry as so 
re-numbered, the following entry shall be inserted, namely: — 

"18. Himachal Pradesh. ....... 3”; " ^ 


(b) entry 19 shall be omitted. . ' 

6. Allocation of sitting members. — * (1) On and from the appointed day, the 
three sitting members of the Council of States representing the existing Union 
territory of Himachal Pradesh shall be deemed to have been duly elected under 
clause 4 of article 80 to fill the three seats allotted to the State of Himachal 
Pradesh in that Council. 



(2) The term of office of such sitting members shall remain unaltered. 

7. Amendment of section 27-A of Act 43 of 1950. — On and from the ap- 
pointed day, in section 27 A of the Representation of the People Act, 1950, in 
sub-section (4) the words "Himachal Pradesh” shall be omitted. 


The House of the People 

8. Allocation of seats in the existing House of the People. — {Omitted by 

Act 15 of 1971, S, 2 (w.r.e.f. 5-1-1971)]. 

9. Provision as to sitting members. — '[Omitted by Act 15 of 1971, Sec. 2 

(w. r. e. f. 5-1-1971).] 

The Legislative Assembly 

.10. Provision as to Legislative Assembly as constituted on the appointed 
day. — (1) On and from the appointed day*, the total number of seats in the 
Legislative Assembly of the State of Himachal Pradesh to be filled by persons 
chosen by direct election from Assembly constituencies shall be sixty and the 
number of seats to be reserved for the Scheduled Castes and for the Scheduled 
Tribes of that State shall be fourteen and three respectively; and the Second 
Schedule to the Representation of the People Act, 1950, shall be deemed to be 
amended accordingly. 

(2) On and from the appointed day, the sixty territorial constituencies of the 
existing Union territory of Himachal Pradesh shall be deemed * to be the constitu- 
encies of the Legislative Assembly of the State of Himachal Pradesh and the Deli- 
mitation of Parliamentary and Assembly Constituencies Order, 1966, shall be con- 
strued accordingly, 

(3) Every sitting member of the Legislative Assembly of the existing Union 
territory of Himachal Pradesh representing a territorial constituency which, on 
the appointed day, by virtue of the provisions of sub-section (2), becomes a con- 
stituency of the State of Himachal Pradesh shall be deemed to have been elected 
under article 170 to the Legislative Assembly of the State of Himachal Pradesh 
bv that constituency. 

(4) Notwithstanding any tiling contained in any other law for the time being 

in force, the Legislative Assembly of the State of Himachal Pradesh shall oe 
deemed to be duly constituted on the appointed day. . I 

[*] That is 25-1-1971. 

II. Duration of Legislative Assembly. — 'The period of five years referred 
to in clause (1) of article 1 72 shall, in the case of the Legislative Assembly of 
the State of Himachal Pradesh, be deemed to have commenced on the day ° n 
which the duration of the existing Legislative Assembly of the Union territory of 
Himachal Pradesh commenced under section 5 of the Government of Union Terri- 
tories Act, 1963. 
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12. Speaker and Deputy Speaker.— The person s who immediately before 
the appointed day are the Speaker and the Deputy Speaker of the Legislative 
Assembly of the Union territory of Himachal Pradesh shall be the Speaker and 

the Deputy Speaker, respectively, o the Legislative Assembly of the State of 
Himachal Pradesh on and from that day, 

[*] That is 25-1-1971. 


13. Rules of procedure. — he rules of procedure and conduct of business 
of the Legislative Assembly of the existing Union territory of Himachal Pradesh 
as m force immediately before the appointed day shall, until rules are made 
under clause (1) of article 208, be the rules of procedure and conduct of business 

Legislative Assembly of the State of Himachal Pradesh > subject to such 

modifications and adaptations as may be made therein by the Speaker thereof. 

% 

2 . Delimitation of constituencies 

I 

14. Allocation of seats in the House of the People. — * In the House of the 
People to be constituted after the appointed day, there shall be allotted four 
seats to the State of Himachal Pradesh of which one seat shall be reserved for 
the Scheduled Castes. 

t 

15. Allocation of seats in the Legislative Assembly- — The total number of 
seats in the Legislative Assembly of the State of Himachal Pradesh to be consti- 
tuted at any time after the appointed day, to be filled by persons chosen by 
direct election from territorial constituencies, shall be sixty-eight of which sixteen 
seats shall be reserved or the Scheduled Castes and three seats shall be reserved 
for the Scheduled Tribes. 

16. Amendment of First and Second Schedules to Act 
the Representation of the People Act, 1950, — 

the First Schedule, — 

(i) under the heading “I. STATES”, after entry 17, the following entry 

shall be inserted, namely: — 

“18. Himachal Pradesh 4 1. 

(ii) under the heading “II. UNION TERRITORIES”, entry 6 relating 

j to Himachal Pradesh shall be omitted; 

(b) in the Second Schedule, — 

5 ., : , (i) under the heading T. STATES”, after entry 16, the following 

entry shall be inserted, namely: — 

“17. Himachal Pradesh ..... -68 16 3”, 

% . (ii) under the heading “II. UNION TERRITORIES”, entry 2 relating 

to Himachal Pradesh shall be omitted. 

(2; The amendments made by clauses (a) and (b) of sub-section (1) shall have 
effect in relation to the House of the People and the Legislative Assembly of 
Himachal Pradesh to be constituted at any time after the appointed day. 

17. Delimitation of constituencies. — » (1) The Election Commission shall, iq 
the manner herein provided, distribute, whether before or after the appointed day, 
the seats in the House of the People allotted to the State of Himachal Pradesh 
under section 14 and the seats assigned to the Legislative Assembly of the State 
of Himachal Pradesh under section 15 to single-member territorial constituencies 
and delimit (hem on the basis of the latest census figures, having regard to the 
provisions of the Constitution and to the following provisions, namely: — 

(a) all constituencies shall, as far as practicable, be geographically compact 
areas, and in delimiting them - regard shall be had to physical features 
existing boundaries of administrative units, facilities* of communication 
and public convenience; 

fb) every assembly constituency shall be so delimited as to fall wholly with- 
in one parliamentary constituency; 

(c) constituencies in which seats are reserved for the SchediH < i Castes 

shall be distributed in different parts of the State and located, 


43 of 1950. — (1) in 



638 [S 18] 


[The] State of Himachal Pradesh Act, 1670 


as practicable, in those areas where the proportion of their population 
to the total population is comparatively large; and 

(d) constituencies in which seats are reserved for the Scheduled Tribes 
shall, as ar as practicable, be located in areas where the proportion 
of their population to the total population is the largest. 

Explanation. — - m this section, “latest census figures” mean the census figures 
With respect to the existing Union territory of Himachal Pradesh or, as the case 
may be, of the State of Himachal Pradesh ascertainable from the latest census of 
which the finally published figures are available. 

(2) For the purpose of assisting it in the performance of its functions under 
sub-section (1), the Election Commission shall associate with itself as associate 

members, — . ' 'fis 

*[(a) all the persons (or as many of them, as are available) having been 
elected from parliamentary constituencies in the Union territory of 
Himachal Pradesh, were members of the House of the People imme- 
diately before its dissolution by the order of the President published 
with notification No. 37/2/70/T, dated 27th December, 1970, of the 
Lok Sabha Secretariat, in the Gazette of India, dated the 27th De- 
cember, 1970, or if the delimitation of any constituencies is taken up 
after first constitution, following such dissolution, of the House of the 
People, all the members elected to such House (or as many of them 
as are available) from parliamentary constituencies in the State of 
Himachal Pradesh; and] 

(b) such six of the members of the Legislative Assembly of the existing 
Union territory of Himachal Pradesh or, as the case may be, of the 
State of Himachal Pradesh referred to in section 10 as the Speaker 
thereof may nominate: 


Provided that none o:l the associate members shall have a right to vote or to 
sign any decision of the Election Commission. 

(3) If owing to death or resignation, the office of an associate member falls 

vacant, it shall be filled, if practicable, in accordance with the provisions of sub- 
section (2). . w MH 

(4) he Election Commission shall — ' • * . f rSfffa 

(a) publish its proposals for the delimitation of constituencies, together 

with the dissenting proposals, if any, of any associate member who 
desires publication thereof, in the Official Gazette and in such other 
manner as the Commission may consider fit, together with a notice 
inviting objections and suggestions in relation to the proposals and 
j cifying a date on or after which the proposals will be further con- 
sidered by it; , • ■ ■ : ' 


(b) consider all objections and suggestions which may have been received 

by it before the date so specified; 

(c) after considering all objections and suggestions which may have been 

received by it before the date so specified, determine by one or more 
orders the delimitation of constituencies and cause such order or 
orders to be published in the Official Gazette; and upon such publica- 
tion, the order or orders shall have the full force of law and shall 
not be called in question in any court. 

(5) As soon as may be after such publication, every such order relating to 
parliamentary constituencies shall be laid before the House of the People and 
every such order relating to assembly constituencies shall be laid before the Le- 
gislative Assembly. 


[°] Substituted by Act 15 of 1971, S. 3 (w. r. e. f. 5-1-1971). 

^ j 

18. Power of Election Commission to maintain delimitation orders up-to- 
date. — ( I The Election Commission may, from time to time, by notification in 
the Official Gazette, — 

(a) correct any printing mistake in any order made under section 17 or any 
error arising therein from inadvertent slip or omission; 
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(b) where the boundaries or name of any territorial division mentioned in 
JIIV " ‘ ' 1 titu 1 ■ - allrred make such amendments as appear to 

it to be necessary or expedient for bringing' such order up-to-date. 

(2) Every notification under this section relating to a parliamentary or an 
assembly constituency shall be laid, as soon as may be after it is issued, before 
the House of the People or, as the case may be, the Legislative Assembly. 

19, Amendment of Scheduled Castes Orders, — -(1) On and from the ap- 
pointed day®, the Constitution (Scheduled Castes) Order, 1950, shall stand amend- 
ed as directed in the First. Schedule. 

(2) On and from the appointed day, the Constitution (Scheduled Castes) 
(Union Territories) Order, 1951, shall stand amended as directed in the Second 
Schedule. 

[®] That is 25-1-1971. 

20. Amendment of Scheduled Tribes Orders. — ■ (1) On and from the ap- 
pointed day°, the Constitution (Scheduled Tribes) Order, 1950, shall stand amend- 
ed fts dir cctcd iii the 1 '1 1 r d Sclueclule. 

(2) On and from the appointed day®, the Constitution (Scheduled Tribes] 
(Union territories) Order, 1951, shall stand amended as directed in the Four- h 
Schedule. 

[°] That is 25-1-1971. ' " ^1 III 

PART IV 

, HIGH COURT 


21. High Court for Himachal Pradesh* — * (1) On and from the appointed 
day®, there shall be a separate High Court for the State of Himachal Pradesh 
(hereinafter referred to as the High Court of Himachal Pradesh,) 

(2) The principal seat of the High Court of Himachal Pradesh shall be at 
Simla. 

[®] That is 25-1-1971. 

Note.-*— Prior to this Himachal Pradesh was governed by the Delhi High Court. Be- 
fore extension of jurisdiction of Delhi High Court to 1. P. Union territory there 
was a Judicial Commissioners’ Court for that area. 

22. Judges of High Courts— (1) The President may, if he thinks fit, direct 
that such of the Judges of the High Court of Delhi holding office immediately 
before the appointed day as may be determined by him, shall on that day cease 
to be Judges of the High Court of Delhi and become Judges of the High Court 
of Himachal Pradesh. 

(2) The persons who by virtue of sub-section (1) become Judges of the High 
Court of Himachal Pradesh shall, except in the case where any such person is ap- 
pointed to be the Chief Justice of the High Court, rank in that Court according 
to the priority of their respective appointments as Judges of the High Court of 
Delhi. 

23. Jurisdiction of High Court. — * The High Court of Himachal Pradesh 
shall have, in respect of any part of the territories comprised in the State of 
Himachal Pradesh, all such jurisdiction, powers and authority as, under the law 
in force immediately before the appointed day,® are exercisable in respect of 
that part of the said territories by the High Court of Delhi. 

[°] That is 25-1-1971. * 


24. Special provision relating to Advocates and Bar Council.— (l) Subject 
to any rule made or direction given by the High Court of Himachal Pradesh in 
this behalf, any person who immed lately before the appointed day is an advocate 
entitled to practise in the High Court oi Delhi shall be entitled to practise as an 
advocate in the High Court of Himachal Pradesh. 

(2) The right of audience in the High Court of Himachal Pradesh shall be 
ted in accordance with the like principles as immediately before the appoint- • 
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ed day are in force with respect to the right of audience in the High Court of 
Delhi. I ly Vi | I 

(3) On and from the appointed day, in the Advocates Act, 1961 (hereafter in 
this section referred to as the Advocates Act), in section 3, — 

a) in sub-section (1), for clause (d), the following clauses shall be substi- 
tuted, namely: — I - 

“(d) for the States of Punjab and Haryana and the Union territory of 
. Chandigarh, to be known as the -Bar Council of Punab and Haryana; • 

(dd for the State o Himachal Pradesh, to be known as the Bar Counci] 
of Himachal Pradesh;”; 

,(b) in clause (b) of sub-section (2), after the words “Bar Council of 
Orissa , the words “the Bar Council of Himachal Pradesh” shall be 
inserted. 

(4) The provisions of section 17 of the Advocates Act shall have effect in 

respect of the roll of the Bar Council of Himachal Pradesh subject to the modi- 
fications that — 


(a) for clause (a) of sub-section (1) of the said section 17, the following 

clause shall be substituted, namely: — 

“(a) all persons who were entered as advocates on the roll of the Bar 
Council of Punjab and Haryana immediately before the day appointed 
under clause (b) of Section 2 of the State of Himachal Pradesh Act, 
1976, and who within three months from that day express in such 
manner as the Bar Council of Tndia may, by rules, prescribe an in- 
tention in writing to practise within the jurisdiction of the Bar Council 
of Himachal Pradesh;”; 

(b) in clause (a)^of sub-section (3) of the said section 17, for the words 
and figures “with his date of enrolment under the Tnriiap Bar Councils 
Act, 1926 ’, the words “with his seniority on the ro of the Bar Coun- 
cil of Punjab and Haryana” shall be substituted. 

(5) Notwithstanding anything contained in the Advocates Act as amended or 
modified by sub-sections (3) and (4), — 

(a) in the case o ! the first Bar Council of Himachal Pradesh under that 
Act, the fii teen members required to be elected under clause (b) of 
sub-section (2) of section 3 of that Act, as amended by sub-section (3), 
shall be nominated by the Chief Justice of the High Court of Hima- 
chal Pradesh from amongst advocates who are entitled as of right to 
practise in the High Court of Himachal Pradesh and are ordinarily 
practising within the territories comprised in the State of Himachal 
Pradesh and the term of office of the members so nominated sball be 
one year from the date of the first meeting of the Council or until 
their successors are duly elected in accordance with the - provisions of 
the said Act, whichever is earlier; 



(b) until the members of the first Bar Council of Himachal Pradesh re- 
quired to be nominated under clause (a) are duly nominated in accord- 
ance with the provisions of that clause, the Bar Council of Punjab 
and Haryana shall function as the Bar Council of Himachal Pradesh 
and the provisions of the Advocates Act shall, so far as may be, 
apply accordingly; 

'(c) the names of persons entered on the roll of the Bar Council of Hima- 
chal Pradesh in accordance with the provisions of clause (a) of sub- 
section ( J of section 17 of the Advocates Act, as modified by sub- 
section (4), shall, as from the date or dates on which the names are 
so entered, stand removed from the roll of the Bar Council of Pun- 
jab and Haryana; 

(d) any proceedings which may be pending or which may be instituted 
against any person before or by the Bar Council of Punjab and Har- 
yana immediately before I us name is removed under clause (c) from 
the roll of that Bar Council may after such removal be continued or 
instituted before or by the Bar Council of Himachal Pradesh; 
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.(©) every person who immediately before his name stands removed from 
the roll of the Bar Council of Punjab and Haryana in accordance with 
the provisions of clause (c) is a member of the Bar Council of Pun- 
jab and Haryana shall cease to be a member of that Council as from 
the date on which his name stands so removed from the roll of that 
Bar Council; 

(f) the rules made or deemed to have been made by the Bar Council of 
Punjab and Haryana and in force immediately before the date on 
which the first Bar Council of Himachal Pradesh is duly constituted 
in accordance with the provisions of clause (a) shall, subject to such 
modifications and adaptations as may be made therein by the Chair- 
man of the Bar Council of Him achal Pradesh, be deemed to be rules 
made by the Bar Council of Himachal Pradesh and shall have effect 
accordingly. 

Hi 1(6) As soon as may be, after the first Bar Council o: Himachal Pradesh is 
duly constituted in accordance with the provisions of clause (a) of sub-section (5), 
the assets and liabilities of the Bar Council of Punjab and Haryana shall be ap- 
portioned between that Bar Council and the Bar Council of Himachal Pradesh in 
such manner and proportion as may be agreed upon by the two Bar Councils and 
in default of agreement with reference to any matter, the matter shall be referred 
to the Chairman of the Bar Council of India and his decision thereon shall be 

f> i 


1 i 1 


Explanation. — Expressions used in this section but not defined in this Act 
shall have the meanings assigned to them respectively in the Advocates Act. 

25. Practice and procedure in High Court. — Subject to the provisions of 
this Part, the law in force immediately before the appointed day with respect to 
practice and procedure in the High Court of Delhi shall, with the necessary 
modifications, apply in relation to the High Court of Himachal Pradesh. 

26. Custody of seal of High Court.— The law in force immediately before 
the appointed day with respect to the custody of the seal of the High Court of 
Delhi shall, with the necessary modifications, apply with respect to the custody 
of the seal of the High Court of Himachal Pradesh. 

27. Form of writs and other processes. — The law in force immediately be- 
fore the appointed day with respect to the form of writs and other processes 
used, issued or awarded by the High Court of Delhi shall, with the necessary 
modifications, apply with respect to ' be form of writs and other processes used, 
issued or awarded by the High Court of Himachal Pradesh. _ 

28. Powers of Judges. — The law in force immediately before the appointed 
day with respect to the powers of the Chit * Justice, single Judges and division 
courts of the High Court of Delhi and with respect to all matters ancillary to 
the exercise of those powers shall, with the necessary modifications, apply in re- 
lation to the High Court of Himachal Pradesh. 

29. Procedure as to appeals to Supreme Court. — The law in force imme- 
diately before the appointed day relating to appeals to the Supreme Court from 
the High Court of Delhi and the Judges and division courts thereof, shall, with 
the necessary modifications, apply in relation to he Hig) Court of Himachal Pra- 
desh. 

30. Transfer of proceedings from High Court of Delhi to High Court of 
Himachal Pradesh. — (1) Except as hereinafter provided, the High Court of Delhi 
shall, on and from the appointed day, have no jurisdiction in respect ol the 
territories comprised in the State of Himachal Pradesh. 

(2) Such proceedings pending in the High Court of Delhi immediately before 
die appointed day as are certified, whether before or after that day, by the Chief 
Justice of that High Court, having regard to the place of accrual of the cause of 
action and other circumstances, to he proceedings which ought to be heard and 
decided by the High Court of Himachal Pradesh shall, as soon as may be after 
such certification be transferred to the High Court of Himachal Pradesh. 

[Vol. 19.] 3 A. M. 41 
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(3) Notwithstanding anything contained in snb-sections (1) and (2) of this 
section or in section 23, but save as hereinafter provided, the High Court of 
Delhi shall have, and the High Court of Himachal Pradesh shall not have, juris- 
diction to entertain, hear or dispose of appeals, applications for leave to appeal 
to the Supreme Court, applications for review and other proceedings where any 
such proceedings seek any relief in respect of any order passed by the High 
Court of Delhi before the appointed day: • 

Provided that if, after any such proceedings have been entertained by the 
High Court of Delhi, it appears to the Chief Justice of that High Court that 
they ought to be transferred to the High Court of Himachal Pradesh, he shall 

order that they shall be so transferred, and such proceedings shall thereupon be 
transferred accordingly. !§j ' ■ < 

(4) Any order made by the High Court of Delhi — 

(a) before the appointed day, in any proceedings transferred to the High 

Court of Himachal Pradesh by virtue of sub-section (2); or 

(b) in any proceedings with respect to which the High Court of Delhi 

retains jurisdiction by virtue of sub-section (3), shall, for all purposes, 
have effect not only as an order of the High Court of Delhi, but also 
as an order made by the High Court of Himachal Pradesh. 

Explanation. — For the purposes of this section — 

! loceedings shall be deemed to be pending in a court until that court 
has disposed of all issues between the parties including any issues with 
respect to the taxation of the costs of the proceedings and shall in- 
clude appeals, applications for leave to appeal to the Supreme Court, 
applications for review, petitions for revision and petitions for writs; 

(b) references to a High Court shall be construed as including references 
to a Judge or division court thereof, and references to an order mad© 
by a court or a Judge shall be construed as including references to a 
sentence, judgment or decree passed or made by that court or Judge. 

31. Right to appear or to act in proceedings transferred to High Court of 
Him ichal Pradesh. Any person who, immediately before the appointed day, is 
an adv ocate entitled to practise in the High Court of Delhi and was authorised to 
appear or to act in any proceedings transferred from that High Court to the High 
Court of Himachal Pradesh under Section 30 shall have the right to appear or 

to act, as the case may be, in the High Court of Himachal Pradesh in relation to 

those proceedings. , '.J 

32. Savings. — Not hin g in this Part shall affect the application to the High 
Court of Himachal Pradesh of any provisions of the Constitution, and this Part 
shall have effect subject to any provision - that may be. made on or after the ap- 
pointed day with respect to that High Court by any Legislature or other autho- 
rity having power to make such provision. 

PART V 

AUTHORISATION OF EXPENDITURE AND DISTRIBUTION OF REVENUES 

33. Authorisation of expenditure pending its sanction by the Legislature. — 
(1) The President may, at any time before the appointed day, authorise by order 
such expenditure from the Consolidated Fund of the State of Himachal Pradesh 
as Ire deems necessary for a period of not more than six months beginning with 
the appointed day, pending the sanction of such expenditure by the Legislative 
Assembly of the State of Himachal Pradesh: 

Provided that the Governor of Himachal Pradesh may, after the appointed 
day, authorise by order such further expenditure as he deems necessary from the 
Consolidated Fund o;S the State of Himachal Pradesh for any period not extend- 
ing beyond the said period of six months. . 

( '• The President or, as the case may be, the Governor of Himachal Pradesh 
shall make separate orders under sub-section (I) in respect of periods falling in 
different financial years. 
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11 . j RfP° rt s relating t o the accounts of the existing Union territory of Him*, 
chal Pradesh. (1) The reports of the Comptroller and Auditor-General of India 
referred to in section 49 of the Government of Union Territories Act, 1963, re- 
lating to the accounts of the existing Union territory of Himachal Pradesh in 
respect of any > < , i to the appointed day, shall be submitted to the Gov- 

ernor of ' (imachal Pradesh who shall cause them to be laid before the Legisla- 
'tive Assembly of the State. 




(2) The Governor may, by order, — 

(a) declare any expenditure incurred out of the Consolidated Fund of the 
existing Union territory of Himachal Pradesh on any service in res- 
. pect of any period prior to the appointed day during the financial 
year 1970-71 or in respect of any earlier financial year in excess of 
the amount granted for that service and for that year as disclosed in 
the reports referred to in sub-section (1) to have been duly authorised, 
and 

* * 

\b) provide for any action to be taken on any matter arising out of the 
said reports. 





35 . Allowances anil privileges of Governor of Himachal Pradesh. — The al- 
lowances and privileges of the Governor of Himachal Pradesh shall, until provi- 
I sion in that behalf is .made by Parliament by (aw under clause (3) of article 158, 
(be such as the President may, by order, determine. 

36 . Distribution of revenues. — The President shah, by order, determine the 
t grants-in-aid of the revenues of the State of Himachal Pradesh and the share of 

that State in the Union duties of excise, estate duty and taxes on income and 
for that purpose amend thereby the relevant provisions of the Union Duties of 
Excise (Distribution) Act, 1962, the Additional Duties of Excise (Goods of Special 
Importance) Act, 1957, the Estate Duty (Distribution) Act, 1982, and the Consti- 
tution (Distribution of Revenues) Order, 1969, iu such manner as he thinks fit. 


jfc. PART VI 

BEi‘. ASSETS AND LIABILITIES 

37. Property, assets, rights, liabilities, obligations, etc. — ( ) All such pro- 
perty and assets within the existing Union territory of Himachal Pradesh as are 
held immediately before the appointed day by the Union for purposes of govern- 
ance of that Union territory shall, on and from that day, pass to the State of 
Himachal Pradesh unless the purposes for which such property and assets are so 
m~ held are Union purposes: 

Provided that the cash balances in the treasuries in the Union territory of 
Himachal Pradesh before the appointed day shall, as from that day, vest in the 
State of Himachal Pradesh. 

(2) All rights, liabilities and obligations (other than those relatable to, or in 
connection with, a Union purpose), whether arising out of any contract or other- 
wise, which are, immediately before the appointed day,— ^ 

(a) the rights, liabilities and obligations of the Central Government arising 
out of, or in connection with the governance of the Union territory 
. of Himachal Pradesh; or 

' (b) the rights, liabilities and obligations of the Administrator of the exist- 

ing Union territory of Himachal Pradesh in his capacity as such, or 
' of the Government of that Union territory, 

phall, on and from the appointed day, be the rights, liabilities and obligations of 
the Government of the State of Himachal Pradesh. 

; ( 3 ) The right to recover arrears of — 

(a) any tax or duty being a tax or duty enumerated in the State T .inf 
i the Seventh Schedule to the Constitution, or 

i (b) any duty referred to in Article 268, or 

|L (c) any tax under the Central Sales Tax Act, 1956, 

which have fallen due in the existing Union territory of Himachal Pradesh shall 
P*** to the State of Himachal Pradesh. 




644 [Ss 38-39] 








plie] State of 


Pradesh Act, 1970 










(4 The provisions of this section shall not apply to or in relation to, — 

(a) any benefit or burden of any assets, rights, liabilities or obligations of 
the Union under the Punjab Reorganisation Act, 1966 attributable to 
the transferred territories as defined in the said Act; 

(b) any institution, undertaking or project the expenditure in relation to 
which is immediately before the appointed day met from out of the 
Consolidated Fund of India; 

(c) any property which has been placed by the Union at the disposal of 
the Administration of the existing Union territory of Himachal Pradesh 
subject to the condition that the ownership thereof will continue to 
vest in the Union. 

Explanation. — For the purposes of this section— 

-L 

(a) liability” includes liability in respect of any civil deposit, local fund 
deposit, charitable or other endowment, provident fund account, pen- 
sion or actionable wrong; 

,0" “Union purposes” mean the purposes of Government relatable to any 
of the matters mentioned in the Union List. 

38. Special provision as to transfer of assets, rights, liabilities, etc., of Union 
in relation to transferred territories under Act 31 of 1966- — (1) In this section, 
the expressions "successor States” and “transferred territories” have the meanings 
respectively assigned to them in the Punjab Reorganisation . Act, 1966. 

(2) The Central Government may, by order, transfer to the State of Hima- 
chal Pradesh the benefit or burden of any assets rights, liabilities or obligations 
of the Union under the Punjab Reorganisation Act, 1966, in so far as such bene- 
fit or burden is, in the opinion of the Central Government, attributable to the trans- 
ferred territories. 

fi An order made under sub-section (2) may provide that the State of 
Himachal Pradesh shall be successor State in relation to the transferred terri- 
tories for all or any of the purposes of the Punjab Reorganisation Act, 19(66, or 
confer or impose on the State of Himachal Pradesh rights and obligations which 
correspond so far as may be to the rights and obligations conferred or imposed on 
the successor States by or under that Act. 


(4) Without prejudice to the provisions of Section 49, the Central Govern- 
ment may, for the purpose O' giving effect to the provisions of this section, by 
order, direct that the provisions of Part VI, Part VH, Part VIII and Part IX and 
connected provisions of the Punjab Reorganisation Act, 1966, shall have effect sub- 
ject to such exceptions and modifications as may be specified in the order. 


PART VH 

PROVISIONS AS TO SERVICES 


39. Provisions relating to All 

sion "State cadre”, — 


Services. — (1) In this section the expres- 


(a) in relation to the Indian Administrative Service, has the meaning as- 

signed to it in the Indian Administrative Service (Cadre) Rules, 1954; 

(b) in relation to the Indian Police Service, has the meaning assigned to 

it in the Indian Police Service (Cadre) Rules, 1954; 

(c) In relation to the Indian Forest Service has the meaning assigned to 
it in the Indian Forest Service (Cadre) Rules, 1966. 

(2) On and from the appointed day there shall be constituted for the State 
of Himachal Pradesh a State cadre of the Indian Administrative Service, a State 
cadre oi the Indian Police Service and a State cadre of the Indian Forest Service. 

(3) The initial strength and composition of each of the said State cadres shall 
be such as the Central Government may, by order, determine before the appoint- 
ed day. 

(4) Such of the members of each of the said Services borne on the Union 
Territories cadre thereof immediately before the appointed day, as the Central 
Government may, by order, specify, shall be allocated to the State cadre of Hima- 
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chal Pradesh of the same Service with effect from such date or dates as may be 
specified in the order. 


(5) Nothing in this section shall be deemed to affect the operation after the 
appointed day of the All-P lia Services Act 1951, or the rules or regulations 
made thereunder in relation to the State cadres of the said Services referred to 
in sub-section (2) or sub-section (4) and in relation to the members of those ser- 
vices borne on the State cadres. 

40. Provision relating to certain Services. — - (1) On and from the appointed 
day, there shall be constituted for the State of Himachal Pradesh the following 
Services, namely: — 

(a) the Himachal Pradesh Administrative Service; and 

(b) the Himachal Pradesh Police Service. 

»■ 

(2) The initial strength and composition of the cadres of the said services 
shall be such as the Administrator of the existing Union territory of Himachal 
Pradesh may, with the approval of the Central Government, by order, determine 
before the appointed day. 

(3) On and from the appointed day, the existing Delhi, Himachal Pradesh 

and Andaman and Nicobar Islands Civil Service (hereinafter referred to as the 

existing Civil Service) shall be known as the Delhi and Andaman and Nicobar 

Islands Civil Service and Delhi, Himachal Pradesh and Andaman and Nicobar Is- 
lands Police Service (hereinafter referred to as the existing Police Service) shall 
be known as the Delhi and Andaman and Nicobar Islands Police Service. 

(4) Such members of the existing Civil Service as the Central Government 
may, by order, specify shall be allocated to the cadre of the Himachal Pradesh 
Administrative Service and such members of the existing Police Service as the 
Central Government may by order, specify, shall be allocated to the cadre oi the 
Himachal Pradesh Police Service and any such order may specify the date or 
dates from which the allocation made thereunder shall be effective. 

(5) All persons who are allocated under sub-section (4) and who immediately 

before the date on which they are allocated, are borne on a Select List for pro- 
motion to a State cadre of an All-India Service, shall be deemed to have been 

included in the same order as in that list in the Select List for promotion to the 

State cadre of the same Service constituted under sub-section (2) of section 39. 

(6) Subject to the foregoing provisions of this section, the rules and regula- 
tions applicable to or in relation to the members of the existing Civil Service and 
the existing Police Service as in force immediately before the appointed day 
shall, so far as may be apply respectively to and in relation to the members of 
the Himachal Pradesh Administrative Service and the Himachal Pradesh Police 
Service until altered, repealed or amended by the competent authority. 

(7) Every member of the Central Health Service who immediately before the 
appointed day is holding any post in the existing Union territory of Himachal 
Pradesh being a post included in the authorised strength of that Service, shall, 
until otherwise directed by the Central Government, be deemed to be on depu- 
tation on and from the appointed day to the Government of the State of Hima- 
chal Pradesh on the same terms and conditions of service as are applicable to 
him under the. Central Health Service Rules, 1963, but without any deputation 
allowance: 

Provided that the period of such deputation shall in no case extend beyond 
a period of three years from the appointed day. 

Explanation. In this sub-section, “Central Health Service” means the Cen- 

tal Health Service constituted under the Central Health Service Rules, 1963. 


41. Provisions relating to other services. — (1) Every person who immediately 
before the appointed day is serving in connection with the affairs of the [Tnion 
under the administrative control of the Administrator of the Union territory of 
Himachal Pradesh shall, unless otherwise directed by an order of the Central Govt., 
be deemed to have been allocated fon service as from that day in connection with 
the affairs of the State of Himachal Pradesh: 
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Provided that no directions shall be issued under this section after- the ex- 
piry of a period of one year from the appointed day: 

Provided further that no tiling in this section shall affect the operation of sec- 
tion 82 of the Punjab Reorganisation Act, 1966. 

(2) The provisions of this section shall not apply in relation to persons to 
whom the provisions of sections 39 and 40 apply. • 

42. Other provisions as to services. — (1) Nothing in this section or sections 40 
and 41 shall be deemed to affect on or after the appointed day the operations of 
tho x>iovisions of Chapter I of Part XTV of the Constitution in relation to determi- 
nation of the conditions of service of persons serving in connection with the affairs 
of the State of Himachal Pradesh: 

Provided that the conditions of service applicable immediately before the ap- 
pointed day in the case of any person referred to in section 40 or section 41 shall 

not be varied to his disadvantage except with the previous approved of the Central 

Government. - ' - 

1 ! ' mi- to the appointed day rendered by a person allocated 

unc er .section 40 or deemed to have been allocated under section 41 in connection 
wth the administration of the Union territory of Himachal Pradesh, shall be deem- 
_d ^ave * 5een rendered in connection with the affairs of the State of Himachal 

purposes of the rules regulating his conditions of service. 

• provisions as to continuance of officers in same posts. — -Every person who 

immediately before the appointed day is holding or discharging the duties of any 
post or office in connection with the administration of the Union territory of Hima- 

chal Pradesh, shall continue to hold the same post or office in the State of Hima- 

1 e deemed, on and from that day, to have been duly ap- 
pointed to the post or office by the Government of, or other appropriate authority 

in, the State of Himachal Pradesh: :?fT 3 9 

_ Provided that nothing in this section shall be deemed to prevent a competent 
au ° n ty on or after the appointed day from passing in relation to such person 
any order affecting his continuance in such post or office. 

44. Advisory Committees. — -The Central Government may, by order establish 
011 <n 1,11)1 c Advisory Committees for the purpose of assisting it in regard to — - 

(a) the discharge of its functions under this Part; and 

(b) the ensuring of fair and equitable treatment to all persons affected .by 
the provisions of this Part and the proper consideration of any repre- 
sentations made by such persons. 

45. Power of Central Government to give directions. — ’The Central Govern- 
ment may give such directions * to the Government of the 

' 1 (dial Pradesh as may appear to it to be necessary for 

the purpose of giving effect to the foregoing provisions of this Part and also the 
pi uv is ions nl Part IX of the Punjab Reorganisation Ac l, 1966, and the State Gov- 
ernment shall comply with such directions. 


PART V) 


day 


LEGAL AND MISCELLANEOUS PROVISIONS 

46. Amendment of article 2X0 and article 239- A.— On and from the appointed 




(a) in article 210, in clause (2), the following proviso shall be inserted at the 
end, namely: — 

“Provided that in relation to the Legislature of the State of 
Himachal Pradesh this clause shall have effect as if for the words 
‘fifteen years’ occurring therein, the words ‘twenty-five years’ were 
substituted.”; 

[b) in article 239A, in clause (1), the words “Himachal Pradesh” shall be 

omitted. 
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47. Amendment of Act 37 of 1956. — -On and from the appointed day, is 
clause (a) of section 1.5 of the States Reorganisation Act, 1956, — 

(i) for the word “Punjab”, the words “Punjab, Himachal Pradesh” shall be 

v substituted. 

(ii) for the words “Hi lachal Pradesh and Chandigarh”, the words “and 

Chandigarh” shall be substituted. 

48. Amendment of Act 20 of 1963. — On and from the appointed day, in the 
Government of Union Territories Act, 1963, in clause (h) of sub-section 1) of sec- 
tion 2 and in sub-section (2) of section 44, the words “Himachal Pradesh” shall 
be omitted. 


49. Continuance of existing laws and their adaptation. — (1) All laws in force, 
immediately before the appointed day, in the existing Union territory of Hima- 
chal Pradesh shall continue to be in force in the State of Himachal Pradesh until 
altered, repealed or amended by a competent Legislature or other competent autho- 

rity. 

(2) For the purpose of facilitating the application in relation to the State of 
Himachal Pradesh of any law made before the appointed day, the appropriate 
Government may, within two years from that day, by order, make such adapta- 
tions and modifications of the law, whether by way of repeal or amendment, as 
may be necessary or expedient, and thereupon every such law shall have effect 
subject to the adaptations and modifications so made until altered, repealed or 
amended by a competent Legislature or other competent authority. 

Explanation. — dn this section, the expression “appropriate Government means, 
as respects any law relating to a matter enumerated in the Union List in the 
Seventh Schedule to the Constitution, the Central Government; and as respects 
any other law, the Government of the State of H i machal Prad e sh. r . , 


50. Power to construe laws. — -Notwithstanding that no provision or insuffi- 
cient provision had been made under section 49 for the adaptation of a law made 
before the appointed day, any court, tribunal or authority required or empowered 
to enforce such law may, for the purpose of facilitating its application m re ation 
to the State of Himachal Pradesh, construe the law in such manner not a ectang 
the substance as may be necessary or proper in regard to the matter before the 

court, tribunal or authority, as the case may be. 


51. Provisions as to continuance of courts, etc. All courts and tribunals and 
tU authorities discharging lawful functions throughout the existing Union territory 
>f Himachal Pradesh or any part thereof immediately before the appomted day 
ball, unless their continuance is inconsistent with the provisions of this Act or unbj 
ither provision is made by a competent Legislature or other competent authority, 

continue to exercise their respective functions. 

52. Effect of provisions of Act inconsistent with other laws.— The provisions 

nf »lri. oflW-t- notwithstanding anything inconsistent i lierewit , con- 


tained in any other law. 

53. Power to remove difficulties.— <1) If any difficulty arises in giving effect 
to the provisions of this Act, the President may, by order, do anything not ^con- 
sistent with such provisions which appears to him to be necessary or expedient 
for the purpose of removing the difficulty. 

(2) Every order made under this section shall be laid before each House of 

Parliament. 


54. Power to make rules.— (1) The Central Government may, by notification 
in the official Gazette, make rules to give effect to the provisions of this Act 

(2) Every rule made under this section shall be laid as soon as may be after 
it is made before each House of Parliament while it is in session for a total period 
of thirty days which may be comprised in one session or in two successive ses- 
sions, and if, before the ' expiry of the session in which it is so laid or the session 
immediately following, both Houses agree in malting any modification in the rule 
or both Houses agree that the r ule should not b© made, the rule shall thereafter 
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have effect only in such modified form or be of no effect, as the case may be; so, 
however, that any such modification or annulment shall be without prejudice to 
the validity of anything previously done under that rule. 


THE FIRST SCHEDULE 

[See section 19(1)] * J 

AMENDMENT OF THE CONSTITUTION (SCHEDULED CASTES) ORDER, 1950 

(1) In paragraph 2, for the figure “XID", the figure “XIV” shall be substituted, 
and in paragraph 4, for the portion beginning with the words, figures and letter “and 
any reference in Parts IVA and X of the Schedule” and ending with the words and 
figures “the first day of November, 1966”, the following shall be substituted, namely — 

“any reference in Parts IV-A and X of the Schedule to a State or to a dis- 
trict or other territorial division thereof shall be construed as a reference to the 
State, district or other territorial division constituted as from the 1 first day of Nov- 
ember, 1966; and any reference in Part XIV to a State or to a district or other 
territorial division thereof shall be construed as a reference to the State, districtor 
other territorial division constituted as from the day appointed under clause (b) of sec- 
tion 2 of the State of Himachal Pradesh Act, 1970.” ' * 

(2) In the Schedule, after Part XIII, the following Part shall be inserted, namely; — * 


“PART XIV. 


* k i f i 


iachal Pradesh 


1. Throughout the State except the territories specified in sub-section (1) of sec- 
tion 5 of the Punjab Reorganisation Act, 1966 (31 of 1966) 


1. Ad-Dharmi 

2. Badhi or Nagalu, 

3; Bandhela. 

4. Balmikt, Chura or Bhangi. 

5. Bangall 

6. Banjara. 

7. BansL 

8. Barad. 

9. Barar. 

10. Batwal 

11. Bawaria. 

12. Bazigar. ^ 

13. Bhanjra. 

14. Chamar, Mochi, Ramdasi, Ravidasi or Ramdasia, 

15. Chanal. 

16. Chhimbe (Dhobi). 

17. Chuhre. 

18. Dagi. 

19. Daole. 

20. Darai or Daryal 

21. Daule. 

22. Dhaki or Toori. 

23. Dhaogri or Dhual 

24. Doom or Doomna. 

25. Dumne (Bhanjre). 

26. Hall . 

27. Hesi. ; 

28. Jogi. 

29. Julahe. 

30. Kabirpanthi, Julaha or Keec. 

31. Kamoh or Dagoll 

32. Karoack. 

S3, Khatik. . 

34. Koli. 

35. Lohar. 

36. Mazhabi. 

‘to 
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37. Megh. 

38. Nat. 

39. Od. 

40. Pasi. 

41. Phrera. 

42. Rehar. 

43. Rehara. 

44. Sansi. 

45. Sapela. • 

46. Sarde, Sarare or Siryare. 

47. Sarehde. 

48. Sikligar. 

^ ■ 49. Sipi. 

50. Sirkiband. 

51. Tell 

52. Thathiar or Thathera. 

2. In the territories specified in sub-section (1) of section 5 of the Punjab Reorga- 
nisation Act, 1966 (31 of 1966):— .. 

1. Ad-Dhanni 

2. Bangali 

3. Barar, Burar . or Berar. 

4. Batwal. 

5. Bauria or Bawaria. 

6. Bazigar. 

7. Balmiki, Chura or Bhangi 

8. Bhanjra. 

9. Chamar, Jatia Chamar, Rehgar, Raigar, Ramdasi or Ravidasi 

10. Chanal. 

11. Dagi. 

12. Darain, 

13. Dhanak. 

14. Dhogri, Dhangri or SiggL. 

15. Dumna, Mahasha or Doom. 

18. Gagra. 

17. Gandhila or Gandil Gondola. 

18. Kabirpanthi or Julaha, 

19. Khatik. 

20. Kori or Koli 

21. Marija or Marecha. 

22. Mazhabi 

M . 23. Megh. - 

ll'K 24. Nat 

HKg . .25. Od. 

26. Pasi 

27. Pema. 

28. Pherera. 

29. Sanhai 

30. Sanhai. * ■ . 

31. Sansoi. 

* 32. Sansi, Bhedkut or Manesh. 

53. Sapela. 

34. Sarera. 

35. Sikligar. 

36. Sirkiband. " 

THE SECOND SCHEDULE 

[See section 19(2)] 

AMENDMENT OF THE CONSTITU i JO\ (SCHEDULED CASTES) 

(UNION TERRITORIES) ORDER, 1951 

(1) In paragraph 4, for the words and figures “Parts II and V” in both the places 
where they occur, the word and figure “Part V” shall be substituted. 

(2) In the Schedule, Part II shall be omitted. 
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THE THIRD SCHEDULE 


[See section 20 (1)] 


AMENDMENT OF THE CONSTITUTION (SCHEDULED TRIBES) 

ORDER, 1950 

(1) In paragraph 2 for the figure “XII” the figure "XIH” shall be substituted, an d 
m paragraph 3, for the portion beginning with the words, figures and letter "and any 

; '■■■ : IV and VITA” and ending with the words, figures and letters “as from 

the 1st day of May, 1960”, the following shall be substituted, namely: 

“any reference in Parts IV and VII-A of the Schedule to a State or to a dis- 
&ict or other territorial division thereof shall be construed as a reference to the 
s State, district or other territorial division constituted as from the 1st day of May, 
I9 60 ; and any reference in Part XIII to a State or to a district or other terri- 
torial division thereof shall be construed as a reference to the State, district <x 
° r er territorial division constituted as from the day appointed under clause (b) 
oh section 2 of the State of Himachal Pradesh Act, 1970.” 

(2) In the Schedule, after Part XH, the following Part shall be inserted, namely:^ 


PART X] 


-Himachal Pradesh 


* 


1. Throughout the State, except the territories specified in sub-section (1) of sec- 
tion 5 of the Punjab Reorganisation Act, 1966 (31 of 1966):^- 

1. Gaddi. 

2. Gujjar. 

S. Jad, Lamba, Khampa and Bhot or Bodh. 

4. Kanaura or Kinnara. ' 2j 

5. Lahaula. 

6. Pangwala. 

2. In Lahaul and Spiti district: — <■ p 

1. Gaddi 

2. Swangfa. 

3. Bhot or Bodh.” . u 


THE FOURTH SCHEDULE 

[See section 20 (2)] 

AMENDMENT OF THE CONSTITUTION (SCHEDULED TRIBES) 

(UNION TERRITORIES) ORDER, 1951 

(1) For paragraph 3, the following paragraph shall be substituted, namely:— 

3. Any reference in this Order to a Union territory shall be construed as a 
reference to tin© territory constituted as a Union territory as from the 1st day of 

November, 1956.” > . 

(2) In the Schedule, Part I shall be omitted. 


THE STATE OF NAGALAND ACT, 1962 

(ACT 27 OF 1962) 

! 1 he text of the Act printed here is as on 31-8-1973.] 

CONTENTS 


PART I 

SECTIONS 

PRELIMINARY 

1. Short title. 

2. Definitions. 

PART II 

FORMATION OF THE STATE OF NAGA- 
LAND 

3. Formation of State of Nagaland. 

4. Amendment of First Schedule to the Con- 

stitution. 



5. Amendment of Sixth Schedule of the 
- Constitution. 

PART m 


REPRESENTATION IN THE LEGISLA- 
TURES 

The Council of States 


6. Representation in Cornell of States. 

7. Election to fill vacancy. 

8. Term of office. 
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PART V 

FINANCIAL PROVISIONS 

22. Authorisation of expenditure pending Its 

sanction by Legislature. 

23. Distribution of revenues. 

24. Property, assets, rights, liabilities and 

obligations. 

25. Arrears of taxes. 

PART VI 

LEGAL AND MISCELLANEOUS PROVI- 
SIONS 

26. Continuance of existing laws and their 

adaptation. 

27. Power to construe laws. 

28. Provisions as to continuance of courts 

and of officers, etc. 

29. Amendment of Act, 37 of 1956. 

36. Effect of provisions of Act inconsistent 
with other laws. 

31. Power to remove difficulties. 

32. Power to make rules. 

33. (Repeal). 

THE SCHEDULE 


The House of the people 
9. Representation in House of the People. 

Provision as to sitting members. 

The Legislative Assembly 
XI. Strength of Legislative Assembly. 

12. Rules of Procedure. 

PART IV 

HIGH COURT 

T3. Common High Court for Assam and 
Nagaland. 

14. Provisions as to Advocates. 

15. Practice and procedure in common High 

Court. 

16. Custody of Seal of Common High Court. 

17. Form of writs and other processes. 

18. Powers of Judges. 

19. Principal seat of common High Court. 

20. Procedure as to appeals to Supreme 

Court. 

21. Pending suits, appeals and proceedings. “ 

STATEMENT OF OBJECTS AND REASONS 

“In July 1960 the Government of India, in pursuance of an agreement with 
the leaders of Naga People's Convention decided that the Naga Hills-Tuensang 
Area (Nagaland), which is at present a Part B Tribal Area within the State of 
Assam, should be formed in a separate State in the Union of India. 

2 The Bill provides for the formation of the Naga Hills-Tuensang Area into 
a separata State and amends the Sixth Schedule to the Constitution so as to omit 
all references therein to the said area. The Bill aiso makes the necessary supple- 
mental and incidental provisions relating to representation in Parliament and m 
the State Legislature, the apportionment of assets and liabilities between the Cen- 
tral Government and the State Government and other matters. The Bill further 
provides for the constitution of a common High Court for Assam and Nagaland 

and a common Bar Council. 

3 The Bill also seeks to repeal from the date of formation of the State of Naga- 
land (Transitional Provisions) Regulation, 1961, which was promulgated by the 
President to bring into force the interim arrangements pending formation of the 

State of Nagaland. . 

d A. required by the proviso to Art. 3 of the Consbtution, this Bill was 

referred by the President to the legislature ofthe State of Assam and its views 

will also be placed before the Parliament. — Gaz. of Ind., 1962, Pt. II, S. , 

Extra., p. 681. COGNAT E ACTS AND PROVISIONS 

See under the State of Himachal Pradesh Act, 1970. 

ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 

Am ended by Act LXI of 1968, 


THE STATE OF NAGALAND ACT, 1962 
" * (ACT 27 OF 1962)* 

[4th September, 1962] 

An Act to provide for the formation of the State of Nagaland and for 

matters connected therewith. 

Be it enacted by Parliament in the Thirteenth Year of the Republic of India 
as follows: — - 

[*] For Statement of Objects and Reasons, see Gaz. of Ind., 21-8-1962 Pt. 1 1 , Extra., 
page 681. 
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PART I • .... "; r fi 

PRELIMINARY 

1. Short title. — -This Act may be called THE STATE OF NAGALAND ACT, 

1962. 

2. Definitions. — I this Act, unless the context otherwise requires, — 

(a) appointed day” means the day which the Central Government may, by 
notification in the Official Gazette, appoint; 0 

(b) “article” means an Article of the Constitution; 

(c) assembly constituency” and “parliamentary constituency” bave the same 
meanings as in the Representation of the People Act, 1950; 

(d) law” includes any enactment, ordinance, regulation, order, bye-law, 

rule, scheme, notification or other instrument or custom or usage having 
the force of law; 

(e) Naga Hills-Tuensang Area” means the Naga Hills-Tuensang Area speci- 
fied in Part B of the Table appended to paragraph 20 of the Sixth 
Schedule to the Constitution, comprising the areas which at the com- 
mencement of the Constitution were known as the Naga-Hills District 
and the Naga Tribal Area; 

(f) regional council means the regional council referred to in Art. 371-A. 

[°] Date appointed is 1-12-1963 — See G.S.R. 1735, dated 30-10-1963, Gaz. of Ind., 
9-11-1963, Pt. n. Sec. 3 (i), page 2030. 

* 

PART H 

FORMATION OF THE STATE OF NAGALAND 

3. Formation of State of Nagaland* — (1) As from the appointed day, there 
shall be formed a new State to be known as the State of Nagaland comprising the 
territories which immedia ely before that day were comprised in the Naga Hills- 

Tuensang Area and thereupon the said territories shall cease to form part of the 

State of Assam. . ’ 

Without prejudice to the power of the State Government to alter the ap- 
pointed day,® the name, extent or boundaries of any district, the State of Naga- 
land shall consist of three districts to be called the Kohima district, Mokokchung 
1 ict and Tuensang district, each comprising the areas respectively set out in 
the Schedule. 

[°] That is, 1-12-1963. 

4. Amendment of First Schedule to the -Constitution. — -As from the appointed 
day, in the First Schedule to the Constitution, under the heading “I. THE 

STATES”— 

(a) in the paragraph relating to the territories of the State of Assam, the 

following shall be added at the end, namely: — 

“and the territories specified in sub-section (1) of section 3 of the 
State of Nagaland Act, 1962”; 

(b) after entry 15, the following entry shall be inserted, namely: — 

“16. Nagaland . . . The territories specified in sub-section (1) 
of section 4 of the State of Nagaland Act, 1962.”. 

5. Amendment of Sixth Schedule to the Constitution. — As from the appointed 
day, in the Sixth Schedule to the Constitution — 

(a) in paragraph * 20 — X 

(i) sub-paragraph (2B) shall be omitted; 

(ii) in sub-paragraph (3), the brackets and words * “(other than the 

Naga Hills-Tuensang Area)” shall be omitted; 

T>) in the Table appended to paragraph 20, in Part B, the item “2, The 
Naga Hills-Tuensang Area” shall be omitted. 
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PART 


REPRESENTATION IN THE LEGISLATURES 

The Council of States 


6. Representation in Council of State. — As from the appointed day — 

(a) there shall be allotted one seat to the State of Nagaland in the Council 

of States; 

(b) in the Fourth Schedule to the Constitution, in the Table — 

i) entries 16 to 19 shall be renumbered as entries 17 to 20. 

(ii) after entry 15, the following entry shall be inserted, namely: — 

“16 Nagaland 1”. 

(iii) at the end, for the figures “224”, the figures “225” shall be substi- 
tuted. 


7. Election to fill vacancy. — As soon as may be after the appointed day, Q 
there shall be held an election to fill the seat allotted to the State of Nagaland in 
the Council of States. 

[*] That is, 1-12-1963. I II I I H 

8. Term of office. — The term of office of the member for the first time elect- 
ed to fill the seat allotted to the State of Nagaland in the Council of States shall 
expire on the 2nd day of April, 1968. 


The House of the People 

9. Representation in House of the People. — (1) As from the appointed day — 

(a) there shall be allotted one seat to the State of Nagaland in the House 

of the People; 

(b) in the First Schedule to the Representation of the People Act, 1950, — * 

(i) the entry “25. Naga Hills-Tuensang Area.. 1” shall be omitted; 

(ii) entries 16 to 24 shall be renumbered as entries 17 to 25; 

(iii) after entry 15, the following entry shall be inserted, namely: — 

• “16. Nagaland. ....... 1”. 

( 2 ) The whole of the State of Nagaland shall form one parliamentary consti- 
tuency to be called the parliamentary constituency of Nagaland for the purpose 
of filling the seat allotted to that State in the , House of the People. 

(3) For the period referred to in clause (2) of article 371A, section 13D o 
the Representation of the People Act, 1950, shall apply in relation to the parlia- 
mentary constituency of Nagaland with the modification that ,t shall be necessary 
to prepare and revise separately the electoral roll for that part of the smd parlia- 
mentary constituency which comprises the Tuensang district and the provisions of. 
Part HI of that Act shall apply in relation to the said part as they apply in re- 

lation to an assembly constituency. 

10. Provision as to sitting member— The sitting member 6f : the > (oust i of 
the People representing, immediately before the appointed day, the Naga H.lls- 
Tuensang Area shall, as from that day, represent the State of Nagaland in that 
House mid shall continue to do so until a person is ejected in accordance with 
law to fill the seat allotted to the parliamentary constituency of Nagaland. 


The Legislative Assembly 

11 Strength of Legislative Assembly.— (1) The total number of seats to 
be filled by persons chosen by direct election in the Legislative Assembly of Naga- 

land shall be 60: 

Provided that for the period referred to in clause (2) of article 371 A, the 
total number of seats in the Legislative Assembly of Nagaland shall be *[52], 

of which — 

(a) ° [twelve seats] shall be allocated to the Tuensang district and shall De 
filled by persons chosen by the members of the regional council from 
amongst themselves in such manner as the Governor, after consulting 
that council may by notification in the Official Gazette specify, and 
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(b) the remaining forty seats shall be filled by person chosen by direct 

election from assembly constituencies in the rest of the State of Naga- 
land. 

(2) In the Representation of the People Act, 1950, — 

(a in section - 7, the following proviso shall be inserted at the end, name- 
ly: — ; 

“Provided that for the period referred to in clause (2) of article 371A, the 

total number of seats allotted to the Legislative Assembly of Nagaland shall be 
46, of which — 

(a) six seats shall be allocated to the Tuensang district and shall be filled 

by persons chosen by the members of the regional council referred to 
in that article from amongst themselves in such manner as the Gover- 
nor, after consulting that council, may by notification in the Official 

Gazette specify, and 

(b) the remaining forty seats shall be lilled by persons chosen by direct 

election from assembly constituencies in the rest of the State of Naga- 
land”; bm HI 

(b) in the Second Schedule, after entry 14, the following entry shall be 
inserted, namely:- — - 

f 

15. Nagaland ........ 60 for the period referred to in clause (2 of arti- 
cle 371A, 46),”. 

(o) In the Representation of the People Act, 1951, in section 5, in clause (c), 
the following proviso shall be inserted at the end, namely: — 

Provided that for the period referred to in clause (2) of article 371A, a per- 
son shall not be qualified to be chosen to fill any seat allocated to the Tuensang 
district in the Legislative Assembly of Nagaland unless he is a member of the 
regional council referred to in that article.”. 

(4) The Election Commission shall delimit the assembly constituencies in ac- 

11 11 provisions of the Constitution on the basis of the latest census 

figures, and in doing so the Commission shall have regard to the following provi- 

sions, namely: — 

(a) all consi ituencies shall, as far as practicable, consist of geographically 

compact areas, and in delimiting them, regard shall be had to physical 
features, existing boundaries of administrative units, facilities of com- 
munication, public convenience and linguistic affinities of the people, 

(b) all constituencies shall be single-member constituencies, and 

(c) the population of each constituency shall not, as far as practicable, be 

more than six thousand. 

(5) For the purpose of assisting the Election Commission in the performance 
o:i its functions under this section, the Commission shall associate with itself five 
persons of whom three shall be elected by t he members of the Interim Body es- 
tablishec I under section 3 of the Nagaland (Transitional Provisions) Regulation, 
1961, from among themselves and two shall be nominated by the Central Gov- 
ernment: 


Provided that none of the said associate members shall have a right to vote 
or to sign any decision of the Election Commission, 

(6) The Election Commission shall — 


(a) formulate its proposals in regard to the matters mentioned in sub-sec- 

tion (4) and publish them in the Official Gazette of the State of 
Assam and in such other manner as the Commission may consider fit; 
together with a notice inviting objections and suggestions in relation 
to the proposals and specifying a date on or after which the the pro- 
posals will be further considered by it: 

(b) consider all objections and suggestions which may have been received 

by it before the date so specified, and for the purpose of such consi- 
deration hod one or more public sittings at such place or places as 
it may think fit; 
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(c) after considering all objections and suggestions which may have been 

received by it before the date so specified determine the matters men- 
tioned in sub-section (4) by one or more final orders and cause such 
order or orders to be published in the Official Gazette of the State 
of Assam; and upon such publication the order or orders shall have 
the full force of law and shall not be called in question in any court; 

(d) amend the Delimitation of Parliamentary and Assembly Constituencies 

Order, 1961, so as to include therein the parliamentary constituency 
of Nagaland and the assembly constituencies delimited under this 
section. 

[•] Substituted for ‘46* and ‘six seats*, respectively by the Legislative Assembly of 
Nagaland (Change of Representation) Act, 1968 (LXI of 1968), S. 3 (31-12-1968). 


12. Rules of Procedure. — The rules as to procedure and conduct of 
business in force immediately before the appointed day with respect to the Legis- 
lative Assembly of Assam shall, until rules are made under clause (1) of arti- 
cle 208, have effect in relation to the Legislative Assembly of Nagaland, subject 
to such modifications and adaptations as may be made therein by the Speaker 

thereof. ' 

PART IV 

’ > 

HIGH COURT 


13. Common High Court for Assam and Nagaland. — (1) As from the ap- 
pointed day, — 

(a) there shall be a common Hig? i -on if fo j . > 1 o lj : ! * * 1 ! '- 

State of Nagaland to be called the High Court of Assam and Naga- 
land* (hereinafter referred to as the common High Court); 

(b) the Judges of the High Court of Assam holding office immediately be- 

fore that day shall, unless they have elected otherwise, become on 
that day the Judges of the common High Court, 

(2 Expenditure in respect of the salaries and allowances of the Judges of 
the common High Court shall be allocated between the State of Assam and the 
State of Nagaland in such proportion as the President may by order determine. 

[°1 This Common High Court has ceased to exist and a new High Court called Gau- 
hati High Court has been created instead which is a Common High Court for the 
States of Assam, Nagaland, Meghalaya, Manipur and ^ripma— See the North-Eastern 
Area (Reorganisation) Act, 1971 (81 of 1971), S. 28 W-Wm* All these five 
States have ethical, geographical and cultural affinity Jurisdiction of this Com, 
mon High Court also extends to the two new Union Territories formed under that 
a rtamoW Miznram and Arunachal Pradesh — See S. 32 ibid. 


14. Provisions as to Advocates. — * (1) As from the appointed day, 

(a) in the Advocates Act, 1961, in section 3, in sub-section (1), for 

clause (b), the following clause shall be substituted, . namely:— 

-(b) for the States of Assam and Nagaland and the Union territory dt 
. * Manipur, to be known as the Bar Council of Assam and Nagaland; ; 

(b) the Bar Council of Assam shall be deemed to be the Bar Council of 

Assam and Nagaland. 

(2) Any person who immediately before the appointed day is an advocate en- 
titled to practise in the High Court of Assam shall be entitled to practise as an 
advocate in the common High Court, 

(3) All persons who immediately before the appointed day are advocates on 

the roll of the Bar Council of Assam shall as from that day become advocates on 

the roll of the Bar Council of Assam and Nagaland. 

(4) The right of audience in the common High Court shall be regulated in 
accordance with the like principles as, immediately before the appointed day, are 
in force with respect to the right of audience in the High Court of Assam: 
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Provided that as between the Advocate-General of Assam and the Advocate- 
General of Nagaland the right of audience shall be determined with reference to 
their respective dates of enrolment as advocates. 

f°] Now this provision is further amended by the North-Eastern Areas (Reorganisa- 
tion) Act, 1971. The Bar Council is now for the States of Assam, Nagaland, 
Meghalaya, Manipur and Tripura — See Act 81 of 1972, S. 34 (24-1-1972). 

15. Practice and procedure in common High Court — • Subject to the provi- 
sions of this Part, the law in force immediately before the appointed day* with 
respect to practice and procedure in the High Court of Assam shall, with neces- 
sary modifications, apply in relation to the common High Court. 

[*] That is 1-12-1963. 


16. Custody of Seal of common High Court — ■ The law in force immediate- 
ly before the appointed day with respect to the custody of the Seal of the High 
Court of Assam shall, with necessary modifications, apply with respect to the cus- 
tody of the Seal of the common High Court. 


17. Form of writs and other processes, — ■ The law in force immediately be- 
1 10 appointed day with respect to the form of writs and other processes 
used, issued or awarded oy Pie High Court of Assam shall, with necessary modi- 
fications, apply with respect to the form of- writs and other processes used issued 
or awarded by the common High Court. 

Powers of Judges. — *■ The law in force immediately before the appoint- 
ed day with respect to the powers of the Chief Justice, single Judges and divi- 
sion courts of the High Court of Assam and with respect to all matters ancillary 
to the exercise of those powers shall, with necessary modifications, apply in re- 
lation to the- common High Court. 


19, Principal seat of common High Court.* — * The principal seat of the 
common High Court shall, unless otherwise determined by the Chief Justice after 
consultation with the Governors of Assam and Nagaland, be Tat the same place as 

the principal seat of the High Court of Assam immediately before the appointed 
day. 


{°3 The principal seat of the new common High Court is Gauhati, with Benches 
working at Imphal, Agartala and Kohima. 


20. Procedure as to appeals to Supreme Court. — • The law in force imme- 
diately before the appointed day relating to appeals to the Supreme Court from 
the High Court of Assam and the Judges and division courts thereof shall, with 
necessary modifications, apply in relation to the common High Court. 

21. Pending' suits, appeals and proceedings. — * All suits, appeals and pro- 
ceedings, civil, cri min al or otherwise, pending in the High Court of Assam imme- 
diately before the appointed day shall, on that day, stand removed to the com- 
mon High Court and the common High Court shall have jurisdiction to hear and 
determine the same, and the judgments, decrees, sentences and orders of the High 
Court of Assam delivered, passed or made before the appointed day shall have 
the same force and effect as if they had been delivered, passed or made by the 
common High Court. 

PART V 

FINANCIAL PROVISIONS 

22. • Authorisation of expenditure pending its sanction by Legislature. — The 
President may, at any time before the appointed day, authorise such expenditure 
from the Consolidated Fund of the State of Nagaland as he deems necessary for 
a period of not more than six months beginning with the appointed day, pending 
th« sanction of such expenditure by the Legislature of the State of Nagaland: 
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^ overnor of Nagaland may, after the i 
^ f * 1 !. farther expendif me as he deems necessary from 

State of Nagaland ior any period not extending 
penod of six months. 


23. Distribution o£ revenues.— The President shall by Order determine the 

grants-m-aid of the revenues of the State of Nagaland and the share of that State 
In the Union duties. of excise, estate duty and taxes on income and for that pur- 
pose amend thereby tbe relevant provisions of the Union Duties of Excise (Dis- 
tribution/ Act, 1962, the Additional Duties of Excise (Goods of Special Import- 
*? ce ) 1957, the Estate Duty (Distribution) Act, 1962, and the Constitution 

.(Distribution of Revenues) Order, 1962, in such manner as he thinks fit, 

24. Property, assets* rights, liabilities and obligations.— (1) AD property and 
Assets situated in, or used for, or in connection with the administration of, the 
Naga HiUs-Tuensang Area and vested in the Union immediately before the 
appointed day (other than any property or assets so vested for purposes of the 
Union) shall, as from that day, vest in the State of Nagaland: 

Provided that the cash balances in the treasuries in the Naga Hills-Tuensang 
Area i mm ediately before the appointed day shall, as from that day, vest in the 
State of Nagaland. , : *, 

(2) All rights, liabilities and obligations of the Central Government, whether 
arising out of any contract or otherwise, which are, immediately before the ap- 
pointed day, the rights, liabilities and obligations of the Central Government aris- 
ing out of or in connection with the administration of the Naga Hills-Tuensang 
Area shall, as from that day, be the rights, liabilities and obligations of the Gov- 
ernment of the State of Nagaland. 

25. Arrears of taxes*- — The right to recover arrears of any tax or duty (be- 
ing a tax or duty enumerated in the State List in the Seventh Schedule to the 
Constitution) which have fallen due in the Naga Hills-Tuensang Area shall pass 
to the State of Nagaland. 


PART VI 

Legal and Miscellaneous Provisions 


26. Continuance of existing laws and their adaptation. — * (I) AW laws in 
force, immediately before the appointed day, in the Naga Hills-Tuensang Area 
shall continue to be in force in the State of Nagaland until altered, repealed or 
amended by a competent Legislature or other competent authority. 

(2) For the purpose of facilitating the application in relation to the State of 
Nagaland of any law made before the appointed day, the appropriate Government 
may, within two years from that day, by order make such adaptations and modi- 
fications of the law, whether by way of repeal or amendment, as may be neces- 
sary or expedient, and thereupon every such law shall have effect subject to the 
adaptations and modifications so made until altered, repealed or amended by a 
competent Legislature or other competent audiority. 

Explanation. — In this section, the expression “appropriate Government^ 
means, as respects any law relating to a matter enumerated in the Union List in 


Section 26 — Note 1 

fl> Section 26 (2) does not authorise making of adaptation retrospectively. 

1 ‘ " 293. 



ILR (1967) 


tVol 19.1 3 A. M. 42 
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the Seventh Schedule to the Constitution, the Central Government; and as res- 
pects any other law, the Government of Nagaland. 

27. Power to construe laws. — * Notwithstanding that no provision or insuffi- 
cient provision has been made under section 26 for the adaptation of a law made 
before the appointed day, any court, tribunal or authority required or empowered 
to enforce such law may, for the purpose of facilitating its application in relation 
to the State of Nagaland, construe the law in such manner not affecting the 
substance as may be necessary or proper in regard to the matter before the courts 
tribunal or authority, as the case may be. 

28. Provisions as to continuance of courts and of officers, etc*—* (1) AI 
courts and tribunals and all authorities discharging lawful functions throughout 
the Naga Hills-Tuensang Area or any part thereof immediately before the appoint- 
ed day shah, unless their continuance is inconsistent with the provisions of this 
Act or until other provision is made by a competent Legislature or other com- 
petent authority, continue to exercise their respective functions. - 

(-) Every person who, immediately before the appointed day, is holding or 
discharging the duties of any post or office in connection with the administration 
oi the Naga Hills-Tuensang Area or any part thereof shall, except where by 
virtue or in consequence of the provisions of this Act such post or office ceases 
to exist on that day, continue to hold the same post or office in the State of 
Nagaland, and shall be deemed, as from that day, to have been duly appointed 

to such post or office by the Government of, or other appropriate authority in, 
such State. 

(3) Nothing in sub-section (2) shall be deemed to prevent a competent au- 
thority, after the appointed day, from passing in relation to any such person any 
order affecting his continuance in such post or office. 

29. Amendment of Act 37 of 1956.—— As from the appointed day, in sec- 
tion 15 of the States Reorganization Act, 1956, in clause (c), for the words, “and 
Assam”, the words “Assam and Nagaland” shall be substituted. 

30. Effect of provisions of Act inconsistent with other laws. — * The provi- 
sions of this Act shall have effect notwithstanding anything inconsistent therewith 
contained in any other law. 

31. Power to remove difficulties. — (1) If any difficulty arises in giving effect 
to the provisions of this Act, the President may, by order 0 , do anything not in- 
consistent with such provisions which appears to him to be necessary or expe- 
dient for the purpose of removing the difficulty. 

(2) Every order made under this section shall be laid before each House ol 
Parliament. * f *;]X£SSM 

[°] Three such Orders seem to have been passed so far. They are published in th© 
Gazette of India, 1963, in Pt II, S. 3 (i), at p. 1900 and ibid Ext., pp. 835 and 
836 as G.S.R.s 1620 D/- 7-10-1963; 1847, D/- 30-11-1963 and 1848 D/- 80-11- 
; 1963, respectively. 

32. Power to make rules. — (1) The Central Government may, by notifica- 
tion in the Official Gazette, make rules to give effect to the provisions of this 
Act. 

(2) Every rule made under this section shall be laid as soon as may be after 
it is made, before each House of Parliament while it is in session for a total 
period of thirty days which may be comprised in one session or two or more 
successive sessions, and if, before the expiry of the session in which it is so laid 
or the successive sessions aforesaid, both Houses agree in making any modifica- 
tion in the rule or both Houses agree that the rule should not be made, the rule 
shall thereafter have effect only in such modified form or be of no effect, as the 
case may be; so however that any such modification or annulment shall be with- 
out prejudice to the validity of anything previously done under that rule. 
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33. Repeal. — As from the appointed day®, the Nagaland (Transitional 
Provisions' Regulation, 1961, shall stand repealed. 

[*] That is 1-12-1963. 

THE SCHEDULE 
[See section 3 (2)] 

District Areas 

1. Kohima The areas which immediately before the 1st 

day of December 1957, were compris- 
ed in the Naga Hills District excluding 
the areas in Mokokchung district as 
specified in item No. 2. 

2. Mokokchung The areas which immediately before the 1st 

day of December, 1957, were compris- 
ed in the Mokokchung sub-division of 
the Naga Hills District. 

3. Tuensang The areas which immediately before the 1st 

day of December, 1957, were comprised 
in the Tuensang Frontier Division of 
the North Agency. 
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(ACT XXXVII OF 1956) 
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STATEMENT OF OBJECTS AND REASONS 

\ 

‘‘The States of Ind a, as they exist today, have been formed largely as a 
result of historical accidents and circumstances, and there has, therefore, been a 
demand for the reorganisation of the component units of the Indian Union on 
a more rational basis, after talcing into account not only the growing importance 
of the regional languages, but also financial, economic and administrative con- 
siderations. The States Reorganisation Commission was accordingly constituted in 
December, 1953, to investigate the conditions of this problem, the historical back- 
ground, the existing situation, and all other relevant factors, and to recommend 
the principles which could be considered appropriate as well as the broad lines 
on which particular States should be reorganized. The Commission reported on 
30th September, 1955. The proposals contained in the report and the matters 
connected therewith have received attention all over the country and have been 
discussed in Parliament and State Legislatures. This Bill seeks to give effect to 
the scheme of reorganisation which has emerged as a result of these discussions. 

The main features of the reorganisation proposed are the abolition of the 
existing constitutional distinction between Part A, Part B and Part C States, the 
establishment of two categories for the component units of the Union, to be called 
States and Union territories, and the abolition of the institution of the Rajpramukh 
consequent on the disappearance of the Part B States. In this Bill, it is proposed 
to provide for the transfer of the Telangana area of Hyderabad to Andhra and 
the remaining of the enlarged State the transfer of certain areas from Travancore- 
Cochin to Madras, the forming of the new States of Kerala, Mysore MahaVashtra 
and Gujarat, 0 the merger of Madhya Bharat, Vindhya Pradesh and’ Bhopal with 
the Mahakosal area of Madhya Pradesh, the merger of Ajmer with Rajasthan and 
the merger of the Patiala and East Punjab States Union with Punjab, § Bombay t 
Delhi, Himachal Pradesh, Manipur, Tripura and the Andaman and Nicobar Islands 
will become Union territories. The Laccadive, Minicoy and Amindivi islands will 
also be treated as a Union territory. In view of the proposal for the amalga- 
matioo of Bihar and West Bengal which is under consideration, no provision has 
been made in this Bi)' for any territorial adjustments* between these two States. 

The Bill makes the necessary supplemental and incidental provisions relation 
to representation in Parliament and in the State Legislatures, establishment of High 
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Courts, apportionment of assets and liabi'ities and other matters. It also makes 

provision for the setting up of five Zonal Councdls which will be advisory bodies, 
competent to discuss matters of common interest, particularly in the field of econo- 
mic and social planning. 

\ 

As required by the proviso to Article 3 of the Constitution, this Bill was 

referred by the President on the 16th March, 1956, to the Legislatures of the 12 

Part A and Part B States affected by the scheme of reorganisation, and they were 

given one month's time for expressing their views. Except in the case of Travan- 
core-Coch iin, whose Legislative Assembly has since been dissolved by proclamation 
of the President, the views of the Legislatures of all the other States have been 
received and will be placed before Pari ament for its consideration. " — -Gaz. of 
IncL, 1956, Extra., Pt. II-Sec. 2, page 278. - '' V; ' IIjHI 

[°] However, the formation of the States of Gujarat and Maharashtra was completed, 
not by any provisions of this Act, but under the provisions «=f the Bombay Re- 
organization Act, 1960 (XI of 1960). 

[f] Bombay did not become a Union territory. 

j 1] This is done by the Bihar and West BengaJ (Transfer of Territories) Act, 1950 
(XL of 1956). 

[§ Punjab is now divided into States of Punjab and Haryana and the Union territory 
of Chandigarh. 

ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 

•—^Adapted by 1 A.L.O., 1956. 

.—Amended by Acts LXVTI of 1956; XI of 1960; XVH of 1962; XX of 1963; XXXI 
of 1966; LV of 1969; LHI of 1970; LXXXI of 1971. 

Repealed in part by Acts XXIV of 1958; XXV of 1961. 

COGNATE ACTS AND PROVISIONS 

1. Andhra State Act, XXX of 1953. 

2. Andhra Pradesh and Madras (Alteration of Boundaries) Act. LVT of 1959. 

3. Assam (Alteration of Boundaries) Act, XL VII of 1951. 

4. Bihar and West Bengal (Transfer of Territories) Act, XL of 1950. 

5. Bombay Reorganisation Act, XI of 1960. 

6. Constitution of India, Arts. 3, 4, 371, 372-A; Sch. L ~ ’ 

7. Dadra and Nagar Haveli Act, XXXV of 1961. 

7A. Goa, Daman and Diu (Administration) Act, I of 1962. 

8. Himachal Pradesh and Bilaspur (New State) Act, XXXH of 1954. 

9. Rajasthan and Madhya Pradesh (Transfer of Territories) Act, XL VII of 1959. 

10. Chandranagar (Merger) Act, XXXVI of 1954. 

11. State of Nagaland Act, XXVII of 1962. 

12. Punjab Reorganisation Act, XXXI of 1960. 

13. Bihar and Uttar Pradesh (Alteration of Boundaries) Act, XXTV of 1908. 

14. Andhra Pradesh and Mysore (Transfer of Territory) Act, XXXVI of 1908. 

15. Assam Reorganisation (Meghalaya) Act, LV of 1969. 

16. State of Himachal Pradesh Act, LHI of 1970. 

17. North-Eastern Areas Reorganisation Act, LXXXI of 1971. 

[THE] STATES REORGANIZATION ACT, 1956 

(ACT XXXVH OF 1956)° 

[31st August, 1956| 

An Act to provide tor the reorganization of the States of India 

and for matters connected therewith. 

Be it enacted by Parliament in the Seventh Year of the Republic of India 
as follows: — 

[°j For Statement of Objects and Reasons, see Gaz. of Ind., Extra., Pt. II-Sec. 2, 
p. 278; for Joint Committee Report, see ibid, dated 30-7-1950. 

The Act has been extended to the Union territories of Goa, Daman and Diu, and 
Pondicherry, with effect from 13-5-1963, by the Government of die Union ^ 
fee ries Act, 1963 (20 of 1963), Section 57. 
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1. Short title. — This Act may be called THE STATES REORGANIZATION 
ACT, 1956. 

2. Definitions. — In this Act, unless the context otherwise requires,—* 

(a) “appointed day” means the 1st day of November, 1956; 

(b) “article” means an article of the Constitution; 

(c) “assembly constituency”, “council constituency” and “parliamentary con- 

stituency” have the same meanings as in the Representation of the 
People Act, 1950; 

(d) “corresponding new State” means, in relation to the existing States of 

Bombay, Madhya Pradesh, Mysore, Punjab or Rajasthan, the new State 
with the same name, and in relation to the existing State of Travancore- 
Cochin, the new State of Kerala; 




“corresponding State” means, in relation to the new States of Bombay, 
Madhya Pradesh, Mysore, Punjab or Rajasthan, the existing State with 
the same name, and in relation to the new State of Kerala, the existing 
State of Travancore-Cochin; 


“Election Commission” means the F eetion Commission appointed by 
the President under Article 324; 

“existing State” means a State specified in the First Schedule to the Con- 
stitution at the commencement of this Act; 


Section 1 — Note 1 

fl) Looking to the aim, scope and the 
object of the Act, the intention of Parliament 
clearly appears to be to provide for a solution 
of all problems arising out of the States 
Reorganisation. Effect can only be given 
to this intention of Parliament by liberally 
construing jits provisions so far as the language 
used would permit. AIR 1959 Bom 363 (365) 
B ILR (1959) Bom 1267 (DB). 

(2) While considering the validity of the 
States Reorganization Act the opinions enter- 
tained by the Prime Minister, the views ex- 
pressed by him. and the discussions that took 
place at various s tages in the passing of the 
Act pertain to the domain of politics and a 
Court of law has no concern with them. 
AIR 1967 Andh Fra 734 (735) = ILR (1957) 
Andh Fra 345 (DB). 

(3) Since assent of the President was 
given to the Act, the Act cannot, in view of 
Article 255. be questioned on the ground of 
want -of previous recommendation of the 
President AIR 1957 Andh Pra 734 (737) = 
ILR (1957) Andh Pra 345 (DB). 


Section 2 — Note 1 

(1) Integration of Ajmer State in State of 
Rajasthan — Notifications issued prior to 
appointed day i.e. 1-11-1956 continue to be 
valid even thereafter by virtue of S. 125 of 
States Reorganization Act 1956. AIR 1962 
Raj. 218 (219) (DB). 

(2) The day for establishing a Legislative 
Council is to be appointed by the President 
and the appointment of such day has nothing 
to do with the definition of “appointed day” 
In Section 2 of the Act. AIR 1959 Madh Pra 

353 (356) (DB). ^ % o 

(3) The effect of Sections 2 (g), 3, 7 and 
8 of the Act is that part of the existing 


State of Hyderabad i.e., the State of Hydera- 
bad existing on 31st August, 1956 were 
Carved out either to increase the area of 
another State or to form new States and 
thereafter i.e. on 1-11-1956 the Hyderabad 
State was deleted from the first Schedule. 
AIR 1957 Andh Pra 734 (737) = ILR (1957) 
Andh Pra 345 (DB). 

(4) The law contained in Clause (h) of 
Section 2 shows that notification having the 
force of law would be law within the mean- 
ing of that word as occurring in Section 120. 
1971 Mah LJ 463 (471) = 1971 Lab IC 912 
(Bom). 

(5) Notification of Government of Travan- 
core-Cochin of 20-4-1952 is a law within the 
ambit of that definition in Section 2 (h) 
AIR 1958 Ker 96 (97). 

(6) Notification issued under G. O. Ms. 
No. 1861 by Madras Government under Sec- 
tion 20, Food Adulteration Act — Held, 
amounted to law and survived in Malabar 
District after its integration with Kerala. 
1962 (1) Cri LJ 647 (649) (Ker). 

(7) The present State of Madhya Pradesh 
is the principal successor State of the old 
or the existing State of Madhya Pradesh. 
AIR 1970 Bora 117 (120) = 72 Bom LR 258. 

. * 1 2 3 8) Present . State of Maharashtra is the 
successor State of the existing State of 
Madhya Pradesh. An employee of Govern- 
ment of M. F. who retired from service 
before 1-11-56 and settled in Nagpur and 
draws his pension from Nagpur Treasury 
would not be able to claim from the present 
IMaharashtFa Stale the increase in pension 
granted by the present M. P. State after 1-11-56 
on the ground that Maharashtra is the suc- 
ceMor State of M. p. state. AIR 1970 Bom 
117 (121) = 72 Bom LR 258. 
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(h) “law" includes any enactment, ordinance, regulation, order, bye-law, 

rule, scheme, notification or other instrument having the force of law 
in the whole or in any part of the territory of India; 

(i) “new State" means a State formed by the provisions of Part II; 

(j) “notified order" means an order published in the Official Gazette; 

(k) “population ratio", in relation to the successor State, of an existing State, 

means such ratio as the Central Government may by notified order 
specify to be the ratio in which the population of that existing State 
as ascertained at the last census is distributed territorially among the 
several successor States by virtue of the provisions of Part II; 

OBJECTS AND REASONS i- g? HHH* 

Clause (k). — “The expression 'population ratio’ is used only in relation to an 
existing State which has two or more successor States as defined in clause (o). 
Thus, the existing State of Hyderabad will have three successor States, namely, 
the States of Andhra-Telangana, Maharashtra and Mysore in relation to that exist- 
ing State, the population ratio will bo the ratio in which the census population of 
that State is distributed territorially among those three successor States, or to ex- 
press it in symbols, it will be A, B, C, where A is the census population of the 
territory transferred from Hyderabad to Andhra-Telangana under clause 3 [S. 3], 
B is the census population of the territory transferred from Hyderabad to Maha- 
rashtra under clause 9 (1 (b) [now S. 8 (1) (b)] and C is the census population of 
the territory transferred from Hyderabad to Mysore under clause 7 (1) (c) [S. 7]. 
The definition requires the Central Government to ascertain in due course, the 
population ratio in all relevant cases and notify them in the Official Gazette." — * 
S.O.R. 

(l) “prescribed" means prescribed by rules made under this Act; 

(m) “principal successor State” means — - •;«% 

(i) in relation to the existing State of Bombay, Madhya Pradesh, Madras 

or Rajasthan the State with the same name; and 

(ii) in relation to the existing States of Hyderabad, Madhya Bharat and 

Travancore-Cochin the States of Andhra Pradesh, Madhya Pra- 
desh and Kerala, respectively; , ; 7 7 ''‘JSSLS 

(n) “sitting member” in relation to either House of Parliament or of the 

Legislature of a State means a person who, immediately before the ap- 
pointed day, is a member of that House; 

(o “successor State”, in relation to an existing State, means any State to 
which the whole or any part of the territories of that existing State is 
transferred by the provisions of Part H, and includes in relation to the 
existing State of Madras, • also that State as territorial ly altered by the 
said provisions and the Union; 

(p) “transferred territory" means any territory transferred from an existing 

State to another existing State or to a new State by the provisions of 
Part II; 

(q) “treasury” includes a sub-treasury; and . 

(r) any reference to a district, taluk, tabsil or other territorial division of a 

State shall be construed as a reference to the area comprised within 
that territorial division on the 1st day of July, 1956. 

PART n 






(Note.— “The territorial changes proposed in this Part fall into three groups. First, 
there are the transfers of territories from Hyderabad to Andhra-Telangana 
under clause 3 and from Travancore-Cochin to Madras under clause 4. 
Secondly, there is the formation of seven [now, six] “new" States. Thirdly, 
two centrally administered areas, namely, Bombay and the Laccadive, Minicoy 
and Amindivi Islands, are formed under clauses 8 and 6, respectively. [How- 
, ever, as the Act now stands enacted, Bombay was not put under central 

administration.] All these changes are to take place as from the appointed 


day. 

In sub-clause (2) of each of the clauses 3, 5, 7, 9, 10, 11 and 12 and in clause 4 
[now sections 3, 5, 7, 8, 9, 10 and 4], provision is made for constituting 
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certain transferred territories either as separate districts or as parts of other 
specified districts in the States to which they will stand transferred on the 
appointed day. This is in order to facilitate the making o> suitabe adminis- 
trative arrangements on and from that day without a break. Clause 1.4 [now 
S. 13] expressly saves the power of the State Government to alter thereafter 
the name, extent and boundaries of any district or other territorial division in 
the State.” — S.O.R. 

Section 12 of the Act, which amends the First Schedule to the Constitution, was 
introduced by the Joint Committee. The Committee in its Report observed: 
“This clause has been inserted as under Article 4 [of the Constitution] it is 
necessary to amend the First Schedule to the Constitution in order to give 
effect to the provisions of the Bill. In the amended First Schedule the ex- 
tent of the territories of the States as they will be after reorganisation has 
been set out.” This section had retained the division of the States into three 
categories as Fart A, Part B and Part C States. [This division no longer 
subsists. India now has only States and the Union territories.] But, as the 
reorganisation scheme involved not only the establishment of new States and 
alteration in the area and boundaries of the existing States, but also the abo- 
lition of the three categories, and the classification of certain areas as Union 
territories. Article 1 of the Constitution was suitably amended and the First 
Schedule thereto was completely revised by the Constitution (Seventh Amend- 
ment) Act, 1956.] 







TERRITORIAL CHANGES AND FORMATION OF NEW STATES 

3. Transfer of territory from Hyderabad to Andhra and alteration of name, — 
As from the appointed day, t here shall be added to the State of Andhra the 

territories comprised in — 

(a) the districts of Hyderabad, Medak, Nizamabad, Karimnagar, Warangal, 

Khammam, Nalgonda and Mahbubnagar; 

(b) Alampur and Gadwal talukas of Raichur district and Kodangal taluk of 

Gulbarga district; 

(c) Tandur taluk of Gulbarga district; 

(d) Zahirabad taluk (except Nima circle), Nyalkal circle of Bidar taluk and 

Narayankhed taluk of Bidar district; 

(e) Bichkonda and Jukkal circles of Deglur taluk of Nandeo district; 

(f) Mudhol, Bhainsa and Kuber circles of Mudho' taluk of Nanded district; 

and 

(g) Adilabad district except Islapur circle of Boath taluk, Kinwat taluk and 

Raj lira taluk; 

and thereupon the said territories shall cease to form part of the existing State of 
Hyderabad and the State of Aodhra shall be Icnown as t he State of Andhra 
Pradesh. 

(2) The territories referred to in clauses (b), (c), (d), (e) and (f) of sub-section 
(i) shall be included in, and become part of, Mahbubnagar, Hyderabad, Medak, 
Nizamabad and Adilabad districts, respectively, in the State of Andhra Pradesh. 

4. Transfer of territory from Travanco re-Cochin to Madras. — As from the 
appointed day, (here shall be added to the State of Madras the territories com- 
prised in the Agastheeswaram, Thovala, Kalkulam and Y i avancode taluks of Trivan- 
drum district and the Shencottah taluk of Quilon district; and i hereupon — 

(a) the said territories shall cease to form part of the existing State of 

Travancore-Cochin; 

(b) the territories comprised in the Agastheeswaram, Thovala, Kalkulam and 

Vilavancode taluks shall form a separate district to be known as Kanya 
Kumari district in the State of Madras; and 


Section 3 — Note 1 

(1) The effect of Sections 2 (g), 3, 7 ana 
ft of the Act is that parts of the existing State 
Of Hyderabad i.e. the State of Hyderabad 

an 31-8-1056, were carved out either 


to increase the area of another State or 
form new States. AIR 1957 Andh Pra 
( 737 ) = ILR (1957) Andh Pra 345 (DB). 
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(c) the territories comprised in the Shencottah ialuh shall be included m, 
and become part of Tirunelveli district in the State of Madras. 

[*] Madras is now known as Tamil Nadu — See Act 53 of 1968. 

5. Formation of Kerala State. — (1) As from the appointed day, there shall be 
formed a new State to be known as the State of Kerala comprising the following 

territories, namely: — ' • -hv . Eg 

(a) the territories of the existing State of Travanc ore-Cochin, excluding the 

territories transferred to the State of Madras by Section 4; and 

(b) the territories comprised in — 

(i) Malabar district, excluding the islands of Laccadive and Minicoy, 

and £ | 

(ii) Kasaragod taluk of South Kanara district; 

and thereupon the said territories shall cease to form part of the States of Travan- 
core-Cochin and Madras, respectively. 

'2) The territories specified in clause (b) of sub-section (1) shall form a sepa- 
rate district to be known as Malabar district in the State of Kerala. 


6* Laccadive, Minicoy and Amindivi Islands. — As from the appointed day,* 
there shall be formed a Union territory to be known as the Laccadive, Minicoy 
and Amindivi Islands comprising the Laccadive and Minicoy Islands 
in the Malabar district and the Amindivi Islands in the South Kanara dis- 
trict, and thereupon the said Islands shall cease to form part of the existing State 
of Madras. 

[*] That is, 1-11-1956. 


7. Formation of a new Mysore State. — fl) As from the appointed day, there 

shall be formed a new *[°] State to be known as the State of Mysore compris- 
ing the following territories namely: • : -T v3S§ 

(a) the territories of the existing State of Mysore; 

(b) Belgaum district except Chandgad taluka and Bijapur, Dbarwar and 

Kanara districts, in the existing State of Bombay; 

(c Gulbarga district except Kodangal and Tandur taluks, Raichur district 
except Alampur and Gadwal taluks, and Bidar district except Ahm ad- 
pur, Nilanga and Udgir taluks and the portions specified in clause (dj 
of sub-section (1) of Section 3, in the existing State of Hyderabad. 

(d) South Kanara district except Kasaragod taluk and Amindivi Islands, and 

Kollegal taluk of Coimbatore district, in the State of Madras; and 

(e) the territories of the existing State of Coorg; 

and thereupon the said territories shall cease to form part of the said existing 
States of Mysore, Bombay, Hyderabad, Madras and Coorg, respectively. 

(2) The territory comprised in the existing State of Coorg shall form a sepa- 
rate district to be known as Coorg district and the said Kollegal taluk shall be 
included in, and become part of, Mysore district, in the new State of Mysore. 

[°] The word and letter “Part A ,? were omitted by 1 A.L.O., 1956 (1-11-1958). 

8. Formation of a new Bombay State.— (1) As from the appointed day, there 
shall be formed a new °[°] State to be known as the State of Bombay comprising 
the following territories, namely: — 

(a) the territories of the existing State of Bombay, excluding — - 

(i) Bijapur, Dharwar and Kanara Districts and Belgaum district except 

Chandgod taluka, and 



— 


Section 5 — Note 1 

11) Formation of Malappuram District 
with a Muslim majority by State of Kerala 
— Action did not offend either Section 5 (2) 
of the Act or Articles 14, 25 or 26 of the 
Constitution — State could, in exercise of 
its executive power, form new districts for 
adminis* native purposes. 1969 Ker LT 693 
(695). 



Section 7 — Note 1 

U) The -effect of Sections 2 (g), 3, 7 and 
” of the Act is that parts of the existing 


State of Hyderabad i.e. the State of Hydera- 
bad existing on 31-8-1956, were carved out 
either to increase the area of another State 
or to form new Slates. AIR 1957 Andh Pra 
734 (737) = ILR (1957) Andh Pra 345 (DB). 


Section 8 — Note 1 

fl) The effect of Ss. 8, 2 (g), 3 and 7 of 
the Act is that parts of the existing State of 
Hyderabad, i.e. the State of Hyderabad 
existing on 31-8-1956, were carved out either 
to increase the area of another State or w 
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(ii) Abu Road taluka, Banaskantha district; 

(b) Aurangabad, Parbhani, Bliir and Osmanabad districts, Ahmadpur, Nilanga 

and Udgir talukas of Bidar district, Nanded district (except Bichkonda 
and Jukkal circles of Deglur taluk and Mudhol, Bhainsa and Kuber 
circles of Mudhol taluk) and Islapur circle of Boath • taluk, Kinwat 
taluk and Rajura taluk of Adilabad district, in the existing State of 
Hyderabad* 

(c) Buldana, Akola, Amravati, Yeotmal, Wardha, Nagpur, Bha idara and 
Cfhanda districts in the existing State of Madhya Pradesh; 

(d) the territories of the existing State of Saurashtra and 

e) the territories of the existing State of Kutch; 
and thereupon the said territories shall cease to form part of the existing States of 
Bombay, Hyderabad, Madhya Pradesh; Saurashtra and Kutch, respectively. 






(2) The said Chandgad taluk shall be included in, and become part of Kolha- 
pur district, the said Ahmadpur, Nilanga and Udgir taluks shall be included in, 
and become part of, Osmanabad district, the said Islapur circle ol Boath taluk, 
Kinwat taluk and Rajura taluk shall be included in, and become part of, Nanded 
district and the territories comprised in the existing "State of Kutch shall form a 
separate district to be known as Kutch district, in the new State of Bombay. f 

[*] The word and letter “Part A" were omitted by 1 A.L.O., 1956 (1-11-1956). 

[t] Bombay has been divided into the States of Gujarat and Maharashtra under Act XI 
of 1960 (1-5-1960). 


9. Formation of a new Madhya Pradesh State. — (1) As from the appointed 
(day, there shall be formed a new tt [° | State to be icnown as State of Madhya Pra- 
desh comprising the following territories, namely: — • 

' f 

(a) the territories of the existing State of Madhya Pradesh, except the dis- 

tricts mentioned in clause (c) of sub-section (1) of section 8; 

(b) the territories of the existing State of Madhya Bharat, except Sunel tappa 

of Bhanpura tahsil of Mandsaur district; 

(c) Sironj sub-division of Kotah district in the existing State of Rajasthan; 

(d) the territories of the existing State of Bhopal; and 

(e) the territories of the existing State of Vindhya Plradesh; 

and thereupon the said territories shall cease to form part of the existing States 
of Madhya Pradesh, Madhya Bharat, Rajasthan, Bhopal and Vindhya Pradesh, res- 
pectively. 

(2) The said Sironj sub-division shall be included in, and become part of, 
Bhilsa district in the new State of Madhya Pradesh. 

[*] The word and letter “Part A” were omitted by 1 A.L.O., 1956 (1-11-1956). 

10. Formation of a new Rajasthan State. — - (1) As from the appointed day, 
there shall be formed a new °[°] State to be known as the State of Rajasthan com- 
prising the following territories, namely; 






(a) the territories of the existing State of Rajasthan, except Siron sub-divi- 

sion of Kotah district; 

(b) the territories of the existing State of Ajmer; 

(c Abu Road taluka of Baoaskantba district in the existing State of Bom- 
bay; and 


Section 8 — Note 1 (contd.) 

form new States. AIR 1957 Andh Pra 734 
(737) — ILR (1957) Andh Pra 345 (DB). 

(2) Though the formation of a new com- 
posite State of Bombay as in Section 8 of 
the Act was a substantial modification of the 
original proposal of three units contained in 
the Bill, that does not mean that it was not 
a proper amendment of the original pro- 
posal. The contention that the formation 
of a new Bombay State as envisaged 
in Section 8 of the Act was so com- 


pletely divorced from the proposal con 
tained in the Bill that it was in reality 
new bill and therefore a fresh referenc 
was necessary cannot be accepted. AIR 196 
SC 51 (55, 56) = (I960) 1 SCR 605. 

(3) The district of Nagpur came to be in 
eluded in the then State of Bombay for th 
first time by reason of the provisions in Sec 
tiOTi 8 (1) fc) of ttiG StstrGs RGorfi&nizatio 

Act 1956. 1971 Mah LJ 468 (471) « 197 lLal 
IC 912 (Bom). ' lvtl ^ 
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(d) Sunel tappa of Bhanpura tahsil of Mandsaur district in the existing State 
of Madhya Bharat; 

and thereupon the said territories shall cease to form part of the said States of 
Rajasthan, Ajmer, Bombay and Madhya Bharat, respectively. 

(2) The territories comprised in the existing State of Ajmer shall form a sepa- 
rate district to be known as Ajmer district, and the territories referred to in clauses 
(c and (d) of sub-section ( ! ) shall be included in, and become part of, Sirohi 
and Jhalawar districts, respectively, in the new State of Rajasthan. 

[ f ] The word and letter “Part A” were omitted by 1 A.L.O., 1956 (1-11-1956). 

11. Formation of a new Punjab State. — As from the appointed day, there 
shall be formed a new # [°] State to be known as the State of Punjab comprising 
the following territories, namely: — 

(a) the territories of the existing State of Punjab;! and 

(b) the territories of the existing State of Patiala and East Punjab States 

Union; 

and thereupon the said territories shall cease to form part of the said existing 
States of Punjab and Patiala and East Punjab States Union, respectively. 

[*] The word and letter “Part A” were omitted by 1 A.L.O., 1956 (1-11-1950). 

I f [ Punjab is now divided into the States of Haryana and Punjab and the Union terri- 
tory of Chandigarh, part of Punjab having been added to the Tnion territory of 

Himachal Pradesh (Himachal Pradesh is now a State) — See Act 31 of I960 

(1-11-1966). jjjSf liMHB 

°12. Amendment of the First Schedule to the Constitution. — -As from the 
appointed day, in the First Schedule to the Constitution, for Part A, Part B and 
Part C. the following Parts shall be substituted, namely:^— » 

‘TART A 


Name • 


Territories 




f * 

] ANDHRA PRADESH — - The territories specified in sub-section (1) of Section 3 
o: the Andhra State Act, 1953, and the territories specified in sub-section (1) 
ot Section 3 of the States Reorganization Act, 1956. ^jjg jj§Hi 

2. ASSAM — The territories which immediately before the commencement of 

this Constitution were comprised in the Province of Assam, the Khasi States 
and the Assam Tribal Areas, but excluding the territories specified in the 
Schedule to the Assam (Alteration of Boundaries) Act, 1951. 

3. BIHAR The territories which immediately before the commencement of this 
Constitution were either comprised in the Province of Bihar or were being 
administered as if they formed part of that Province. 

4 BOMBAY — The territories specified in sub-sectfon (1) of Section 8 of the 
States Reorganization Act, 1956. 

5. KERALA — The territories specified in sub-section (1) of Section 5 of the 

States Reorganization Act, 1956. 

6. MADHYA PRADESH — The territories specified in sub-section (1) of Sec. 9 

of the States Reorganization Act, 1956. 

7. MADRAS — The territories which immediately before the commencement of 

this Constitution were either comprised in the Province of Madras or were 
being administered as if they formed part of that Province and the territories 
specifier in Section 4 of the States Reorganization Act, 1956, but excluding 
the territories specified in sub-section (1) of Section 3 and sub-section (1) of 
Section 4 of the Andhra State Act, 1953, and the territories specified in 
clause (b) of sub-section (1) of Section 5, Section 6 and clause (d) of sub- 
section (1) of Section 7 of the States Reorganization Act, 1956. 

8. MYSORE — * The territories specified in sub-section (1) of Section 7 of the 

States Reorganization Act, 1956. 

9. ORISSA — The territories which immediately before the commencement of 
this Constitution were either comprised in the Province of Orissa or were 

being administered as if they formed part of that Province. 
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10. PUNJAB — The territories specified in Section 11 of the States Reorganization 
Act, 1956. 

11. RAJASTHAN — The territories specified in Section 10 of the States Reorga- 
nization Act, 1956. 


12. UTTAR PRADESH — The territories which immediately' before the com- 
mencement of this Constitution were either comprised in the Province known 
as the United Provinces or were being administered as if they formed part of 
that Province. 


IS. WEST BENGAL — The territories which immediately before the commence- 
ment of this Constitution were either comprised in the Province of West 
Bengal or were being administered as if they formed part of that Province 
and the territory of Chandemagore as defined in clause (c) of Section 2 of 
the Chandemagore (Merger) Act, 1954. 


P ART B 


Name . Territory 

1. JAMMU AND KASHMIR — The territory which immediately before the com- 
mencement of this Constitution was comprised in the Indian State of Jammu 
and Kashmir. 


PART C 


Name 


Territories 


1. DELHI — The territory which immediately before the commencement of this 
Constitution was comprised in the Chief Commissioner’s Province of Delhi. 


2 . HIMACHAL PRADESH — The territories which immediately before the 

commencement of the Himachal Pradesh and Bilaspur (New State) Act, 1954, 
were comprised in the States of Himachal Pradesh and Bilaspur. 

m ■ 

3. MANIPUR — The territory which immediately before the commencement of 

this Constitution was being administered as if it were a Chief Commissioner’s 
Province under the name of Manipur. 


4. TRIPURA — The territory which immediately before the commencement of 

> his Constitution was being administered as if it were a Chief Commissioners 
Province under the name ol Tripura. 

5. THE LACCADIVE, MINICOY AND AMINDIVI ISLANDS — The territory 

specified in Section 6 of the States Reorganization Act, 956.” 


Note. — For the First Schedule, as subsequently amended, see the First Schedule given 
in the Constitution. 


[°] Section 12 is now of only historical importance. As the three categories of the 
States mentioned in this section have been abolished, the :? irst Schedule to the- 
Constitution of India has been completely revised by the Constitution (Seventh 
Amendment) Act, 1956, which came into force with effect from 1st November, 
1956. Constitution of India. Schedule I, as substituted by this Act, has further 
been amended by Acts 47 and 56 of 1959; XI of I960; 64 of 1960; 27 of * 962; 
20 of 1963; 31 of 1966; 55 of 1969; 53 of 1970; 81 of 1971; 83 of 1971; and 
the Constitution, Ninth, Tenth, Twelfth and Fourteenth Amendment Acts. 


1 


13. Saving powers of State Governments. — Nothing in the foregoing provi- 
sions of this Part shall be deemed to affect the power of a State Government to 
alter after the appointed day the name, extent and boundaries of any district or 
division in the State. 


Section 13 — Note 1 

(1) Section 13 recognises that the State 
power to constitute any district, alter 
boundaries, change its name or its extent. 

iv a power anciiJart tc various entries 


in the State list. It cannot therefore be said 
that the power vests in the Central Govern- 
ment and not in the State. ILR (1970) Andh 
Pra 1075 (1086),. 
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ZONES AND ZONAL COUNCILS 

14 . Definitions. — [Omitted by 1 A.L.O., 1956 (1-11-1956).] 

15. Establishment of Zonal Councils. — As from the appointed day, there 
nhall be a Zonal Council for each of the following five zones, namely: — 

(a) the Nothem Zone, comprising the States of ° [Haryana, ° [Punjab, Hima- 
chal Pradesh,]] Rajasthan and Jammu and Kashmir and the t[ [Union 
territories] of Delhi and Chandigarh;] 

j[b) the Central Zone, comprising the States of Uttar Pradesh and Madhya 
Pradesh; 

}[j’c) the Eastern Zone, comprising the States of Bihar, West Bengal and 

Orissa;] 

(d) the Western Zone, comprising the States of § [Gujarat and Maharashtra] 

a f[and the Union territories of Dadxa and Nagar Haveli and Goa* 
Daman and Diu;] and 

(e) the Southern Zone, comprising the States of Andhra Pradesh, °}[°§ [Tamil 

Nadu|, Mysore and Kerala] °t [and the 1 Tnion territory of Pondicherry.]] 

[*] Substituted for Tun jab’ by Act 31 of 1966, Section 86 (1-11-1956) and then for 
‘Punjab’ by Act 53 of 1970, Section 47 (25-1-1971). 

[f] This has been so substituted by Acts 31 of 1966, Section 80 and 53 of 1970, 
Section 47, words “Union territories” having been earlier substituted by 1 A.L.O., 
1956, for “Part C States”. ~ . 

[t] Substituted by Act 81 of 1971, Section 74 (21-1-1972) for former clause (c) which 

was amended by Act 27 of 1962, Section 79. 

{§] Substituted for >ombay and Mysore” by the Bombay Reorganization Act, 1960 

(XI of 1960), Section 86 (25-4-1960). 

{ ° f ] Inserted after ‘Maharashtra and Kerala' by Act 20 of 1903, Section 57 and 
Second Schedule. 

[•]] Substituted for ‘Madras and Kerala’ by Act XI of 1960, Section 86 (1-5-1960). 

[*§] Substituted for ‘Madras' by G.S.R. 112 published in Gaz. of IndL, 1970, Pt. II* 
Sec. 3 (i). Extra., p. 19. 

OBJECTS AND REASONS 

“Section 15 divides the States and Union territories, as reorganised (excluding 
the Andaman and Nicobar Islands and the Laccadive, Minicoy and Amindivi 
Islands) into five zones and establishes a permanent Zonal Council for each of 
them. Section 16 provides for the composition of the Zonal Councils and Sec- 
tions 17 and 18 provide broadly for their procedure. Each Council will have a 
permanent secretariat located at such place within the zone as the Council may 
determine. The functions of a Council are indicated in Section 21.” — See S.O.R. 

16. Composition of the Councils.- — (1) The Zonal Council for each zone shall 
consist of the following members, namely: — 

(a) a Union Minister to be nominated by the President; 

(b» the Chief Minister of each of the States included in the zone and two 
other Ministers of each such State to be nominated by the Sadar-i- 
Riyasat, in the case of Jammu and Kashmir, and by the Governor, in 
any other case, and if there is no Council of Ministers in any such 
State three members from that State to be nominated by |he President; 

Jo) where any ° [Union J territory] is included in the zone, not more than 
two members from each f [such territory] to be nominated by the 
President: . . ’ 

t{(d) ■*•-•*•]• 

(2) The Union Minister nominated under clause (a) of sub-section (1) to a 
Atonal Council shall be its Chairman. 
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(3) The Chief Ministers of the States included in each zone shall act as Vice- 
Chairman of the Zonal Council for that zone by rotation, each holding office for 
a period of one year at a time: 


Provided that, if during that period there is no Council of Ministers in the 


State concerned, such mem! 


from that State as the President may nominate in 


this behalf shall act as Vice-Chairman of the Zonal Council. 


(4) The Zonal Council for each zone shall have the following persons as Ad- 
visers to assist the Council in the performance of its duties, namely: — 

(a) one person nominated by the Planning Commission; 

(b) the Chief Secretary to the Government of each of the States included 

in the Zone; and 

(c) the Development Commissioner or any other officer nominated by the 

Government of each of the States included in the Zone. 

(5) Every Adviser to a Zonal Council shall have the right to take part in the 

d scussions of the Council or of any Committee thereof of wliich he may be named 
a member but shall not have a right to vote at a meeting of the Council or of 
any such Committee. - * 

[°] Substituted for i“Part C State” by 1 A.L.O., 1956 (1-11-1956). 

[f] Substituted for “Such State”, ibid. • 

[J] Clause (d) omitted by Act 81 of 1971, Section 74 (21-1-1972). Earlier the said 
clause vvas substituted by Act 55 of 1969, Section 76. The clause is omitted 
because a North-Eastern Council has been formed for areas comprising the States 
of Assam, Nagaland, Meghalaya, Manipur and Tripura and the Union territories 
of Mizoram and Arunachal Pradesh by the North-Eastern Council Act, 1971 (84 
of 1971). Earlier the said Council, as formed under Act 26 of 1970 (repealed 
by Act 84 of 1971), comprised the States of Assam and Nagaland and the auto- 
nomous State of Meghalaya (as it then was). 


17. Meetings of the Councils.— ^(1) Each Zonal Council® shall meet at such 
time as the Chairman of the Council may appoint in this behalf and shall, subject 
to the other provisions of this section, observe such rules of procedure in regard 

to transaction of business at its meetings as it may, with the approval of the 
Central Government, lay down from time to time. 

(2) The Zonal Council for each zone shall, ' unless otherwise determined by 
it, meet in the States included in that zone by rotation. 

(3) The Chairman, or in his absence the Vice-Chairman or in the absence of 
both the Chairman and the Vice-Chairman, any other Member chosen by the 
members present from amongst themselves shall preside at a meeting of the 
Council. 

(4 j All questions at a meeting of a Zonal Council shall be decided by a majo- 
rity of votes of the members present and in the case of an equality of votes the 
Chairman or, in his absence any other person presiding shall have a second or 
casting vote. 

(5) The proceedings of every meeting of a Zonal Council shall be forwarded 
to the Central Government and also to each State Government concerned. 

■[•] A new zonal council known as North-Eastern Council has been created under 
North-Eastern Council Act, 1971 (84 of 1971), comprising of the State of Assam 
and the newly created States of Nagaland, Meghalaya, Manipur and Tripura and 
the Union territories of Arunachal Pradesh and Mizoram — See Act 81 of 1971. 


18. Power to appoint Committees. — (1) A Zonal Council may from time to 
time by resolution passed at a meeting appoint Committees of its members and 
Advisers for performing such functions as may be specified in the resolution and 
may associate with any such committee, such Ministers either for the Union or 
for the States and such officers serving either in connection with the affairs of the 
Union or of the Skates as may be nominated in that behalf by the Couneil, 
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(2) A person associated, with a Committee of a Zonal Council under sub-sec- 
tion (1) shall have the right to take part in the discussions of he Committee but 
shall not have a right to vote at a meeting thereof. 

(3) A Committee appointed under sub-section (1) shall observe such rules of 
procedure in regard to transaction of business at its meetings as the Zonal Council 
may, with the approval of the Central Government, lay down from time to time. 


19. Staff of the Council. — (1) Each Zonal Council s ha ll have a secretarial 
staff consisting of a Secretary, a Joint Secretary and such other officers as the 
Chairman may consider necessary to appoint. 

(2) The Chief Secretaries of the States represented in such Council shall each 
be the Secretary of the Council by rotation and hold office for a period of one 
year at a time. 

3) The joint Secretary of the Council shall be chosen from amongst officers 
not in the service of any of the States represented in the Council and shall be ap- 
pointed by the Chairman. 


20. Office of the Council. — (1) The office of the Zonal Council for each zone 
shall be located at such place within the zone as may be determined by the 

Council. ^ 

(2) i he administrative expenses of the said office, including the salaries and 
allowances payable to or in respect of members of the secretarial staff of the 
Council other than the Secretary shall be borne by the Central Government out 
of monies provided by Parliament for the purpose. 





21. Functions of the Councils. — -(1) Each Zonal Council shall be an advisory 
body and may discuss any matter in which some or all of the States represented in 
that Council, or the Union and one or more of the States represented in that Coun- 
cil, have a common interest and advise the Central Government and the Govern- 
ment of each State concerned as to the action to be taken on any such matter. 

2) In particular, and without prejudice to the generality of the provisions of 
sub-section (1), a Zonal Council may discuss, and make recommendations with re- 
gard to — 

a) any matter of common interest in the field of economic and social plan- 
ning; 

(b) any matter concerning border disputes, linguistic minorities or inter-State 
transport; and 

(c) any matter connected with, or arising out of, the reorganization of the 

States under this Act.® 

[°] And hot under any other Reorganization Act? 

22. joint meetings of Zonal Councils. — (1) Where it is represented to the 
Zonal Council for any zone that a matter in which a State included in that zone 
and one or more States included in any other zone or zones have a common in- 
terest should be discussed at a joint meeting, it shall be lawful for the Zonal 

Councils concerned — 

(a) to meet at such time and place as the Chairman thereof may, in con- 

sultation with each other, appoint in this, behalf; and 

(b) to discuss the said matter at such joint meeting and make recommen- 

dations to the Governments concerned as to the action to be taken on 

that matter. 

(2) The Central Government may make rules for regulating the procedure at 
joint meetings of the Zonal Councils. 




OBJECTS AND REASONS 


"The Committee consider that it would be useful to have an enabling provision for 
1 Joint meeting of two or more zonal councils for the discussion of matters of com- 
mon interest between the States included in different zones. This section has accord- 
ingly been insQrted. w —'J.CiR* 
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part IV 

REPRESENTATION IN THE LEGISLATURES 

The Council of States 

23. Amendment of the Fourth Schedule to the Constitution . — As from the 
appointed day, in the Fourth Schedule to the Constitution, for the Table of Seats, 
the following Table shall be substituted, namely: — » 


“TABLE OF SEATS 


1. 

Andhra Pradesh 

18 

2. 

Assam 

0 

3. 

Bihar 

21 

4. 

Bombay 

27 

5. 

Kerala 

9 

a 

Madhya Pradesh 

10 

7. 

Madras ■> 

17 

8. 

Mysore 

12 

9. 

Orissa 

9 

10. 

Punjab 

11 

11. 

Rajasthan 

10 

12. 

Uttar Pradesh 

31 

13. 

West Bengal 

14 

14. 

Jammu and Kashmir 

4 

15. 

Delhi 

1 

10. 

Himachal Pradesh 

1 

17. 

Manipur 1 

' 1- 

18. 

Tripura 1 


. — 

208" 


Note. In conformity with Article 4 of the Constitution, this section has been added 

( amending the Fourth Schedule of the Constitution. However, the Table 

given here is only of historical importance, as it has been subsequently re- 
vised by the Constitution (Seventh Amendment) Act, 1956, which came into 
force, along with this Act, with effect from the 1st November, 1950 and also 
by Acts LVI of 1959; XI of 1960; XXVII of 1962; XXXI of 1966; LIII of 
1968; LIII of 1970; and LXXXI of 1971. 

24. Allocation of sitting members in the Council of States. — (1) The twelve 
sitting members representing the State of Andhra and such six of the eleven 
sitting members representing the State of Hyderabad as the Chairman shall by 
order specify shall, as from the appointed day, be deemed to have been- duly 
elected to fill the eighteen seats allotted to the State of Andhra Pradesh. 

(2) Such five of the six sitting members representing the State of Travancore- 
Cochin and such three of the eighteen sitting members representing the State dt 
Madras as the Chairman shall by drder specify shall, as from the appointed day, 
be deemed to have been duly elected to fill eight of the nine seats allotted to the 
State of Kerala. 

(3) The eleven sitting members representing the States of Bhopal, Madhya 
Bharat and Vindhya Pradesh and such five of the twelve sitting members repre- 
senting the State of Madhya Pradesh as the Chairman shall by order specify shah, 
as from the appointed day, be deemed to have been duly elected to fill the six- 
teen seats allotted to the new State of Madhya Pradesh. 

(4) Such one of the six sitting members representing the State of Travancore- 
Oochin as the Chairman shall by order specify shall, as from the appointed day, 
be deemed to have been duly elected to fill one of the seats allotted to the State 
of Madras. 

(5) The six sitting members representing the State of Mysore, and such four 
of the seventeen sitting members representing the State of Bombay, and such two 
of the eleven sitting members representing the State of Hyderabad, as the Chair- 
man shall by order specify shall, as from the appointed day, be deemed to have 
been duly elected to fill the twelve seats allotted to the new State of Mysore. 

* IVol. 19.] 3 A. M. 43 

J .. .... ^ __ - IS ■*. . >. ..L ^ tL. _ ’i - ^ 


74 [Ss 25-27] [The] States Reorganization Act, 1956 

(6) The eleven sitting members representing the existing States of Punjab and, 
Patiala and East Punjab States Union shall, as from the appointed day, be 
deemed to have been duly elected to fill the eleven seats allotted to the new State 

of Punjab. SS HB B B BSalS ^ 

(7) The nine sitting members representing the State of Rajasthan and the 

sitting members representing the States of Ajmer and Coorg shall, as from the 
appointed day, be deemed to have been duly elected to fill tbe ten seats allotted 
to the new State of Rajasthan: J 

Provided that if the number of sitting members representing the State of 
Rajasthan is less than nine, such one of the sitting members representing the 
existing State of Bombay as tbe Chairman shall by order specify shall, as from 
the appointed day, be deemed to have been duly elected to fill one of the seats 
allotted to the new State of Rajasthan, ?ft jPffll 

(8) The five sitting members representing the States of Saurashtra and Kutch 
and the sitting members representing the existing States of Bombay, Hyderabad 
and Madhya Pradesh who have not been allocated under sub-sections (1), (3), (5]f 
and (7) to Andhra Pradesh, Madhya Pradesh, Mysore or Rajasthan shall, as from 
the appointed day, be deemed to have been duly elected to fill the twenty- seven 
seats allotted to the new State of Bombay. 

(9) In this section, “Chairman ’ means the Chairman of the Council of States* 

OBJECTS AND REASONS 

“The Fourth Schedule to the Constitution, allotting to each State or Union 
territory a certain number of seats in the Council of States, has been revised 

[see section 23 of this Act and section 3 of the Constitution (Seventh Amend- 

ment) Act, 1956], In view of this revision of the allocation of seats, it became 
necessary to make detailed provision for the allocation of sitting members of the 
Council of States to the several States and Union territories after reorganization 

and this has been done by this section, namely, section 24. In all cases where a 

selection of individual sitting members becomes necessary, the Chairman of the 
Council of States is empowered by this section to make the selection. Because 
of the increase of the total number of seats in the Council of States, a few bye- 
elections will be necessary to fill the vacancies. Section 25 provides for the hold- 
ing of these bye-elections in due course." — See S.O.R. 

25. Bye-elections to fill vacancies. — As soon as may be after the appointed 
day, bye-election shall be held to fill the vacancies existing on the appointed day 
in the seats allotted to the States of Kerala and Madras. 


26. Term of office of members. — In order that, as nearly as may be, one- 
third of the members may retire on the 2nd day of April, 1958, and on the expi- 
ration of every second year thereafter, the President shall, after consultation with 
the Election Commission, make by order* such provisions as he t hink s fit in re- 
gard to the terms of office of the members elected under Section 25 and such 
modifications as he thinks fit in the terms of office of any of the sitting members. 

[*] See the States Reorganisation (Council of States) (Term of Office of Members) 
Order. 1956 — S.R.O. 2537 dated 1-11-1956 published in Gaz. of Ind., 1956, Extra, 
Pt II-Sec. 3, page 2257. 

* 4 ** * * * 

The House of the People 


27. Provision as to existing House, — Nothing in Part II shall be deemed to 
affect the constitution or duration of the existing House of the People or the ex- 
tent of the constituency of any sitting member of that House, 



OBJECTS AND REASONS 

# 

"As a result of the territorial changes, the constituencies of some of the 
sitting members in the House of the People will be transferred to another State 
and those of some others will be spread over two States. Provision is made in 
clause 25 [now section 27 ] that this shall not be deemed to affect the consti- 
tution or duration of the existing House of the People or the extent of the con- 
stituency of any sitting member of that House. — S.O.R. 
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The Legislative Assembly 

28. Changes in composition and allocation of sitting members.—- 
[1) Where by virtue of the provisions of 'tert II the whole area of any Assembly 
constituency in an existing State is transfer ed to any other existing State or becomes 
part of a new State other than Kerala, — 

,(a) that area shall, as from the appointed day, be deemed to form a consti- 
tuency provided by law !:or the purpose O' elections to the Legislative 
Assembly of such other existing State or of such new State, as the case 
may be; and 

[(b) the sitting member representing that constituency shall, as from the ap- 
pointed day, be deemed to have been elected to the said Legislative 
Assembly by that constituency and shall cease to be a member of the 
Legislative Assembly of which he was a member immediate] / before 
that day. 

'(2) The sitting members representing the Assembly constituencies in the State 
of Madias falling wholly or partly within the territories of that State which, on the 
appointed day, become part of the new State of Kerala shall, as from that day, 
cease to be members of the Legislative Assembly of Madras. 

(3 The provisions of the First Schedule shall apply in relation to the sitting 
members representing the Assembly constituencies specified therein, parts of which 
are by virtue of the provisions of Part II transferred from an existing State to 
another existing State or to a new State. 

(4) The members of the electoral college for Kutch constituted under Sec- 
tion 27-A of the Representation of the People Act, 1950, shall, as soon as may be 
after the commencement of this Act, elect eight persons from among themselves 
in accordance with the system of proportional representation by means of the sin- 
gle transferable vote and in such manner as may be prescribed; and the person 
so elected shall, as from the appointed day, be deemed to have been elected to 
the Legislative Assembly of Bombay by a constituency comprising the whole of 
Kutch district. 


(5) The office of member of the Council of Advisers constituted for the State 
of Kutch under Section 42 of the Government of Part C States Act 1951 is 
hereby declared to be an office of profit under the Government of India which 
shall not disqualify its holder for being elected under sub-section (4) or for be- 
coming a member of the Legislative Assembly of Bombay as provided in that sub- 
section. 


(6) The sitting members nominated under Article 333 to represent the Ando- 
Indian community in the Legislative Assemblies of Madhya Pradesh and Mysore 
shall, as from the appointed day, cease to be members of those Assemblies and 
shall be deemed to have been nominated under the said article by the respective 
Governors to the Legislative Assemblies of thq corresponding new State 

29. Special provision for elections to the Aindhra Pradesh Legislative A«PmH v 

When a general election is next held in the State of Andhra Pradesh for electing 


Section 28 — Note 1 

(I) Reading Sections 28 and 30 together it 
Is clear that Section 28 makes a transitional 
provision till general elections are held for 
the reorganised States and Section 40 and 
the Third Schedule deal with the allotment 
of seats for the general elections to take 
place to the reorganised States. It, there- 
fore cannot be contended from the fact that 
there were 456 members of the Legislative 
Assembly of the reorganized Bombay State 
at the time when Bombay Acts 57 and 58 of 
1956 were passed (which number is in excess 
of the number (396) prescribed in third Sche- 
dule) that the Bombay Legislative Assembly 
Was Illegally constituted and that persons, 
who had no authority to take part in the 
deliberations of the Assembly, had taken part 


in passing Bombay Acts in Question apr 

19 ? 2 l B £ m 16 k {1Q V ~ / ILR f 1958 ) Bom 32 (DB). 
q+l+L B 2 sub ’ se . ct *on (4) of Section 28 of the 
States Reorganisation Act a transitional pro- 

1S “? ade f or ^direct election and that 

with a^* I s v ?*d, 35 being inconsistent 

Sea5q ImIS L 70 ° f P 1 ? Constitution. It ap- 

ici t on a ten* reading of Cls Ml 

“ ArtUs % tha I- i he la ™ ? e ferred <}> 

in Articles 2 and 3 which mav inter alia 

make provision as to the representation in 

Parliament and the State Legislaturc mnv 

™»^m n l Istent ™ ith the Constitution Tnd 
may still be passed by the Parliament with 

Artide ° ae^of^h P K S ed 2Ei presented S&r 
Article J68 of the Constitution, AIR iqh 7 

Bom 185 (167. 168) = ILR (1958) Bom 32 
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members to the House o' the People, election shall also be held to fill the seats 
allotted to the Assembly constituencies into which the transferred territory in that 
State is divided in the order referred to in sub-section (2) of section 47> as if those 
seats had become vacant; and as from the date appointed under the Representation 
of the People Act, 1951, as the date before which the said elections shall !be com- 
pleted, all the persons who, having been sitting members of the Legislative 
Assembly of Hyderabad, become on the appointed day members of the Legislative 
Assembly of Andhra Pradesh under sub-section (1) or sub-section (8; of section 28 
of this Act shall cease to be such members. 

30. Duration of Legislative Assemblies. — -The period of five years referred to 
in Clause (1) of Article 172 shall, in the case of the Legislative Assembly of each 
new State except Kerala, as constituted by the provisions of section 28, be deemed 
to have commenced on the date on which it actually commenced in the case of 
the Legislative Assembly of the corresponding State. 

31. Speakers and Deputy Speakers. — (1) As from the appointed day and until 
the first meeting of the Legislative Assembly of a new State other than Kerala, 
the persons who, immediately before the appointed day, are the Speaker and 
Deputy Speaker of the Legislative Assembly of the corresponding State shall, if 
they are members of the Legislative Assembly of the new State, be the Speaker 
and Deputy Speaker, respectively of that Assembly. 

(2) As soon as may be after the appointed day, the Legislative Assembly of 
the State of Andhra Pradesh shall c 'loose two members of the Assembly to be 
respectively Speaker and Deputy Speaker thereof and until they are so chosen, the 
persons who immediately before the appointed day are the Speaker and Deputy 
Speaker of the Legislative Assembly of the existing State of Andhra shall be the 
Speaker and Deputy Speaker, respectively, of the Legislative Assembly of the State 
of Andhra Pradesh. 

32. Rules of procedure. — Until rules are made under Cl. (1) of Art. 208 by 
the Legislative Assembly of a new State, the rules as to procedure and conduct 
O' business in force immediately before the appointed day with respect to the 
Legislative Assembly of the corresponding State shall have effect in relation to the 
Legislative Assembly of the new State subject to such modifications and adaptations 
as may be made therein by the Speaker. 

The Legislative Councils rd 

33. Madhya Pradesh Legislative Council. — (1) As from such date as the 

President may by order appoint, there shall be a Legislative Council for the new 
State of Madhya Pradesh. / f 

(2) In the said Council there shall be 72 seats of which — 

(a) the numbers to be filled by persons elected by the electorates referred 

to in sub-clauses (a), (b) and c) of Clause (3) of Article 171 shall be 
24, 6 and 6, respectively; 

(b) the number to be filled by persons elected by the members of the Legis- 

lative Assembly in accordance with the provisions of sub-clause (d) of 
the said clause shall be 24; and 

(c) the number to be filled by persons nominated by the Governor in accord- 

ance with the provisions of sub-clause (e) of that clause shall be 12. 


Section 30 — Note 1 

(1) By virtue of S. 30 read with S. 28 
the reconstituted State Assembly is to be 
deemed to have come into existence on the 
date appointed for the first meeting of the 
Assembly in the old State. AIR 1957 Bom 
165 (167) = TLR (1958) Bom 32 (DB). 


pointed by public notification under Seo* 
tion 8 (2) of the Constitution (Seventh 
Amendment) Act, 1956. are two different 
actions to be taken by the President. It is 
another matter that the two dates may toe 
the same but the formalities lor the two ac- 
tions would be different. AIR 1959 Madh Pra 
353 (356) (DB). 


Section 33 — Note I 

11(1) The appointment of a day for the pur- 
pose of Section 33 (1) and the day to be ap- 
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(3) As soon as may be after the commencement of this Act, the President, 
after consultation with the Election Commission, shall by order determine— 

(a) the constituencies into which the said new State shall be divided for the 
purpose of elections to the Council under each of the sub-clauses (a), 

(b) and (c) of Cl. (3) of Article 171; 

'(b) the extent of each constituency; and 

(c) the number of seats allotted to each constituency. * 

(4) As soon as may be after the appointed day steps shall be taken to consti- 
tute the said Council in accordance with the provisions of this section and the 
provisions of the Representation of the People Act, 1950 and the Representation 
of the People Act, 1951: 

Provided that the election referred to in Clause (b of sub-section (2) shall be 
held only after the general election to the Legislative Assembly of the new State 
of Madhya Pradesh has been held. 

34. Bombay Legislative Council. — -(1) As from such date 0 as the President 
by ovder appoint, there shall be a Legislative Council for the new State of 
Bombay. 

2) Until the said Council has been reconstituted in accordance with the pro- 
visions of sub-sections (4) and 5) of this section and summoned to meet for ihe 
first time, the said Council shall consist of — 

(a) all the sitting members of the Legislative Council of the existing State 

of Bombay, except those representing the Belgaum (Local Authorities), 
Bijapur (Local Authorities) and Dharwar (Local Authorities) constitu- 
encies; and 

(b) £5 members to represent the territories specified in clauses (b), (c) (d) 

and (e) of sub-section (1) of Section 8 \yho shall be chosen in such 
manner as may be prescribed. 

(3) After such reconstitution as aforesaid, there shall be 72 seats in the said 
Council of which — 

(a) the numbers to be filled by persons elected by the electorates referred to 

in sub-clauses (a), (b) and (e) of Clause (3) of Article 171 shall be 24, 
6 and 6, respectively; 

(b) the number to be filled by persons elected by the members of the Legis- 
lative Assembly in accordance with the provisions of sub-clause (d) of 
the said clause shall be 24; and 


(c) the number to be filled by persons nominated by the Governor in accord- 
ance with the provisions of sub-clause (e) of that clause shall be 12.. 


(4) As soon as may be after the commencement of this Act, the President, 
after consultation with the Election Commission, shall by order determine 

(a) the constituencies into which the said new State shall be divided for the 

purpose of elections to the Council under each of the sub-clauses (a), 

(b) and (c) of CL (3) of Article 171; 

(b) the extent of each constituency; and 


(c) the number of seats allotted to each constituency. 


(5) As soon as may be after the appointed day, steps shall be taken to consti- 
tute the said Council in accordance with the provisions of this section and the pro- 
visions of the Representation of the People Act, 1950 and the Representation of the 
People Act, 1951: 


Provided that the election referred to in Clause (b) of sub-section (3) shall be 
held only after ihe general election to the Legislative Assembly of the new State 
of' Bombay has been held. 



1-11-1956- — See Gazette of India, Pt II, Section 3, p. 1590. 
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35. Madras § Legislative Council. — (1) In the Legislative Council of Madras 
as from the appointed day, there shall be *[5<-] seats of which — 

(a) the numbers to be filled by persons elected by the electorates referred to 
in sub-clauses a), (b) and (c) of Clause (3) of Article 1X1 shall be f [16, 
6 and 4] respectively; 

|b) the number to be filled by persons elected by the members of the Legis- 
lative Assembly in accordance with the provisions of sub-clause (d) of 
the said clause shall be 16; and 

(c) the number to be filled by persons nominated by the Governor in ac- 
cordance with the provisions of sub-clause e) of that clause shall 
be 8. 

(2) As from the appointed day, the Delimitation of Council Constituencies 
(Madras Order, 1951, shall have effect subject to the modifications directed by 
the Second Schedule, and in the said Order, — 

(a) any reference to the State of Madras shall be construed as including 

the territory added to that State by Section 4 and as excluding the terri- 
tory which ceases to be part of that State by virtue of section 5, Sec- 
tion 6 or Section 7; • 

(b) any reference to Tirunelveli district shall be construed as including the 

territory added to that district by Section 4; and , 

(c) any reference to Coimbatore district shall be construed as excluding 

Kollegal taluk. 

(3) The two sitting members of the said Council representing the West Coast 
(Local Authorities 1 Constituency t[* ° °] and such two of the eighteen sitting 
members elected by the members of tbe Legislative Assembly, as the Chairman of 
the said Council shall by order specify sball, on the appointed day, cease to be 
members of the said Council. 

(4) If, immediately before tbe appointed day, the total number of sitting mem- 
bers nominated by the Governor is nine, such one of them as the Governor shall 

by order specify shall, on the appointed day, cease to be a member of the said 
Council. 

) Save as provided by sub-section (3 , every sitting member of the said 
Council representing a Council constituency the extent of which is ' altered by vir- 
tue of sub-section (2) shall, as from the appointed day, be deemed to have been 
elected to the said Council by that constituency as so altered. 

(6) As soon as may be after the appointed day, bye-elections shall be held 

in all the local authorities constituencies to fill the vacancies existing on that day 
in the said Council. • . 

(7) In order that, as nearly as may be, one-third of the members of the said 
Council may retire on the 20th April, 1958, and on the expiration of every second 
year thereafter, the Governor shall, after consultation with the Election Commis- 
sion, make by order such provisions as he thinks fit in regard to the terms of 
office of the members elected under sub-section (6) and such modifications as he 
thinks fit in the terms of office of any of the sitting members. 

t°] Substituted for “48” by the States Reorganisation (Amendment) Act, 1956 (LXVII 

of 1956), Section 2 (with retrospective effect from 1-11-1956). 















* 


. Section 35 — Note I 

ifl) It will not be correct to say that the 
(failure of the Chairman to abide by a sug- 
gestion that the members to be eliminated 
could be determined by lot was itself an 
indication that he was determined to exclude 
himself from the two and to exercise the 
power only to the prejudice of those to whom 
he bore hostility. If Section 35 (3) sets up a 
particular method for the elimination of the 
surplus members there is no power in the 
Chairman to vary it. (1956-57) 12 Ele LR 
345 (354) (DB) (Mad). 

(2) ,? e( T^ on 35 (3) expressly provides for 
the elimination of two out of six and con- 
tains no provision for the statutory con- 
tinuance in office of the Chairman. (1956-57) 
12 Ele LR 345 ( 356 ) (DB) (Mad). 


(3) In so far as Section 35 (3) enjoins on 

the Chairman a duty to choose between rival 
councillors, it cannot be said to be purely or 
merely administrative. The nomenclature 
which is apt, would be to describe it as an 
administrative duty of a quasi -judicial 
character. (1956-57) 12 Ele LR 345 (363. 

364) (DB) (Mad). 

(4) Section 35 (3) in so far as it enables 
the Chairman of the Madras Legislative 
Council to specify by order two of the sitting 
members of the Graduates constituency, of- 
fends Article 14 of the Constitution and the 
sub-section is to that extent void and in- 
operative. (1956-57) 12 Ele LR 345 (366) (DB) 
(Mad). 
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[]] Substituted for figures and word “16, 4 and 4”, ibid, 

tt] The words “and such two of the six sitting members representing the Madras 
(Graduates) Constituency'’ were omitted, ibid. 

[5] Name of the State has now been altered to Tamil Nadu- — See Act 53 of 1968, 


36. Mysore Legislative Council. — (1) As from the appointed day there shall 
be a Legislative Council tor the new State of Mysore, 

(2) | Until the said Council has been reconstituted in accordance with the pro- 
visions of sub-sections (3) and (4) of this section and summoned to meet for the 
first time, the said Council shall consist of — 

(a) all the sitting members of the Legislative Council of the existing State 
of Mysore, and 

(b 12 members to represent the territories specified in Clauses (b), (c), (dj 
and (e) of sub-section (1) of Section 7 who shall be chosen in such 
manner as may be prescribed. 

(3) After such reconstitution as aforesaid, there shall be 52 seats in the said 
Council of which — 

(a) the number to be filled by persons elected by the electorates referred to 
in sub-clauses (a), (b) and (c) of Clause (3) of Article 171 shall be 18, 
4 and 4, respectively; 

'{b the number to be filled by persons elected by the members of the Legis- 
lative Assembly in accordance with- the provisions of sub-clause (dj 
of the said clause shall be 18; and 

(c) the number to be filled by persons nominated by the Governor in accord- 
ance with the provisions of sub-clause (e) of that clause shall be 8. 

(4) The provisions of sub-sections 4) and (5) of Section 34 shall apply in re- 
lation to the said Council as they apply in relation to the Legislative Council for 
the new State of Bombay. 0 

<[*] Bombay has now been split up into two States — Gujarat and Maharashtra — See 

Act XI of 1960. 




37. Punjab 0 Legislative Council — (1J As from the appointed day there shaD 
be a Legislative Council for the new State of Punjab. 

(2) Until the said Council has been reconstituted in accordance with the pro- 
visions of sub-sections (3) and (4) of this section and o any other law for the 
time being in force and has been summoned to meet for the first time, the said 
Council shall consist of — 

(a) all the sitting members of the Legislative Council of the existing State 
of Punjab; and 

(b) six persons to be elected in such manner as may be prescribed by the 

members of the Legislative Assembly of the existing State of Patiala 
and East Punjab States Union from amongst persons who are not mem- 
bers of that Assembly, 

(3) After such reconstitution as aforesaid, there shall be 40 seats in the said 
Council of which — 

(a) the numbers to be filled by persons elected by the electorates referred 
to in sub-clauses (a), (b) and (c) of Clause (3) of Article 171 shall be 
13, 3 and 3, respectively; 

](b) the numbers to be filled by persons elected by the members of the Legis- 
lative Assembly in accordance with the provisions of sub-clause (d) of 
the said clause shall be 13; and 

'(c) the number to be filled by persons nominated by the Governor in accord- 
ance with the provisions of sub-clause (e) of that clause shall be 8. 

(4) The provisions of subsections (4) and (5) of Section 34 shall apply in 
relation to the said Council as they apply in relation to the Legislative Council 1 
lor the new State of Bombay, 

[*] Punjab has now been split up into the States of Haryana and Punjab and the 

Union territory of Chandigarh. Part of it has been transferred to Himachal Pra- 
desh, which is now a State under Act 53 of 1970. 

38. Chairman and Deputy Chairman. — (1) As from the appointed day and 
until the first meeting of the Legislative Council of the new State of Bombay, 
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Mysore or Punjab, as the case may be, the persons who immediately before the 
appointed day are the Chairman and Deputy Chairman of the Legislative Council 
of the corresponding State shall be the Chairman and Deputy Chairman, re spec-* 
tively of that Council. 

p 

39. Rules of procedure. — Until rules are made under clause (1) of Article 208 
by the Legislative Council of the new State of Bombay, Mysore or Punjab, the 
rules as to procedure and conduct of business in force immediately before the 
appointed day with respect to the Legislative Council of the corresponding State 
shall have effect in relation to the Legislative Council of the new State subject to 
such modifications and adaptations as may be made therein by the Chairman. 

Delimitation of Constituencies 


40. Allocation of seats in the House of the People and assignment of seats 
to the State Legislative Assemblies. — The number of seats in the House of the 
People allotted to each of the States and the number of seats assigned to the 
Legislative Assembly of each Part A State and of each Part B State other than 
Jammu and Kas hm ir by order of the Delimitation Commission under the Delimita- 
tion Commission Act, 1952 (hereinafter in this Part referred to as “the former 

Commission and “the former Act”, respectively) shall be modified as shown in the 
Third Schedule. 

OBJECTS AND REASONS 




4*i 


^^■The Commission set up by the Delimitation Commission Act, 1952, finished 
its task a few months ago after delimiting Parliamentary and Assembly constitu- 
encies in all the existing States. In view of the territorial changes proposed in 
Part II of this Bill, the allocation of seats made by that Commission has to be re- 
vised. Instead of leaving this revision to be done by the new Delimitation Com- 
mission, it is proposed in clause 37 [now section 40] and the Third Schedule to 

fix the number of seats in the House of the People to be allotted to each of the 
reorganized States and Union territories and the total number of seats to be 
assigned to the Legislative Assembly of each State. The numbers already allotted 
or assigned by the former Commission in the case of those existing States which 
are unaffected by the provisions of Part II ... . are retained in the Schedule without 
any change, and only the numbers in regard to the other States have been alter- 
ed, The quota for each State in the House of the People has been arrived at 

by dividing the population of the State by the same gene- 

ral average as was adopted by the former Delimitation Commis- 
sion (i.e., 732; 983) and by rounding off to the nearest integer. For assigning 
the total number of seats in the various Legislative Assemblies, such multiple has 
been adopted as will preserve the delimitation work already done to the greatest 
extent. S.Q.R. 


4 ^ 

41. Modification of the Scheduled Castes and Scheduled Tribes Orders.—* 
As soon as may be after the commencement of this Act, the President shall by 
order make such modifications 0 in the Constitution (Scheduled Castes) Order, 1950, 
the Constitution (Scheduled Castes) (Part C States) Order, 1951, the Constitution 
(Schedule Tribes) Order, 1950 and the Constitution (Scheduled Tribes) (Part C 
States) Order, 1951, as he thinks fit having regard to the territorial changes and 
formation of new States under the provisions of Part II. 

[°1 See the Scheduled Castes and Scheduled Tribes Lists (Modification) Order, 1956 — i 
S.R.O, 2477-A published in Gaz. of Ind. } 1956, Pt II, Sec. 3, Extra., p. 2161/1. 


Section 40 — Note 1 

(1) Section 40 only deals with allocation 
of seats in the House of the People and in 
the Legislative Assemblies for the election 
to take place after the Delimitation Commis- 
sion finishes its labour and determines the 
constituencies and allots the seats in the 
manner prescribed by the Act. AIR 1957 Bom 
165 (167) = ILR (1958) Bom 32 (DB). 


Section 41 — Note 1 

(11 The power under Section 41 extends 
only to making such modification in the 
original Scheduled Castes Order, as is com- 
patible with the territorial changes and for- 
mation of new States. That power, there- 
fore, does authorise the President to exclude 
any person from the category of a Scheduled 
Caste who enjoyed that status under the 
original Scheduled Castes Order. AIR 1961 
Madh Pra 84 (87) (DB). 
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OBJECTS AND REASONS 

Sections 41 and 42. — -“It will not be practicable to fix in the Bill itself the 
numbers of seats to be reserved for the Scheduled Castes and Scheduled Tribes 
of each State and Union territory in the House of the People and in the State 
Legislative Assembly. This task has to be done by the Delimitation Commission, 
but before it can do so, the existing Scheduled Castes and Scheduled Tribes 
- Orders made by the President under Arts.- 341 and 342 and proposed to be 
amended by a separate Bill [now see Act LXHI of 1956] will have to be adapted 
and modified with reference to the reorganization of States. Clause 38 [now S. 41] 
proposes to vest this power of adaptation in the President. Provision is made in 
clause 39 [now S. 42] empowering the census authority to ascertain or estimate 
the population of the Scheduled Castes and of the Scheduled Tribes in each State 
and in each Union -territory, in such manner as may be prescribed and to notify 
those population figures in the Gazette of India. After these two essential steps 
have been taken, the Delimitation Commission will arrive at the number of seats 
to be reserved for the Scheduled Castes and Scheduled. Tribes of each State in 
the House of the People and in the State Legislative Assembly/V-S.O.R. 

42. Determination of population of Scheduled Castes and Scheduled Tribes. — 
'(1) After the said Orders have been so modified the population as at the last cen- 
sus of the scheduled castes and of the scheduled tribes in the territory which, as 
'from the appointed day, will be comprised in each of the States of Andhra Pra- 
desh, Bombay, Kerala, Madhya Pradesh, Madras, Mysore, Punjab and Rajasthan, 

; M be ascertained or estimated by the census authority in such manner as may 
be prescribed* and shall be notifiedt by that authority in the Gazette of India. 

(2) The population figures so notified shall be taken to be the relevant popu- 
lation figures as ascertained at the last census and shall supersede any figures pre- 
viously published. 

f°] For rules, see rules made under Section 129. 

[f] See Notfn. No. 29/11/56-RG dated 8-11-1950 publisred in Gaz. of Ind., 1956, 
Pt. I, Sec. 1, Extra,, page 1021. 


43. Constitution of Delimitation Commission. — <1) As soon as may be after 
the commencement of this Act, the Central Government shall constitute a com- 
mission to be called the Delimitation Commission which shall consist of three mem- 
bers as follows: — 

(a) two members each of whom shall be a person who is or has been, a 
Judge of the Supreme Court or o a High Court, to be appointed by 
the Central Government; and 
'(b) the Chief Election Commissioner, ex officio. 

(2) The Central Government shall nominate one of the members appointed 
under Clause (a) of sub-section (1) to be the Chairman of. the Commission. 

44. Duties of the Commission, — It shall be the- duty of the Commission — - 

(a) to determine on the basis of the population figures notified under Sec- 

tion 42 the number of seats, if any, to be reserved for the scheduled 
castes and scheduled tribes of each of the States mentioned in that sec- 
tion in the House of the People and in the Legislative Assembly of 
the State, having regard to the relevant provisions of the Constitution 
and of this Act; 

(b) to determine the Parliamentary and Assembly constituencies into which 

each new State shall be divided, the extent of, and the number of 
seaty to be allotted to each such constituency, and the number of seats, 
if ^.ny, to be reserved for the scheduled castes and the scheduled tribes 
of the State in each such constituency: and 

(c) to revise or cancel any of the orders of the former Commission made 

under section 8 of the former Act so as to provide, having regard to 
the provisions of the Constitution and of this Act, for a proper delimi- 
tation of all Parliamentary and Assembly constituencies. 
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45. Associate members.- — (1) For the purpose o assisting the Commission in 
the performance of its functions un ler .clause (b) of section 44, the Commission 
shall associate with itself in respect of each new State such five persons as the 
Central Government shall by order specify, being persons who are members either 
oi the House of the People or the Legislative Assembly of an existing State: 

Provided that such persons shall be chosen, so far as practicable, from among 
those members who were associated with the former Commission in delimiting 
constituencies in any part of the territories of the new State, 

(2) None of the associate members shall have a right to vote or to sign any 
decision of the Commission, 


__ Casual vacancies. — If, owing to death or resignation, the office of the 

Chairman or of a member or of an associate member falls vacant, it shall be filled 
as soon as may be practicable by the Central Government in accordance with the 
provisions of section 43 or as the case may be, of section 45. 

47. Procedure as to delimitation. — (1) The provisions of section 7 of the former 
Act shall apply in relation to the Commission as it applied 

in relation to the former Commission; and in determining the mat- 

ters referred to in clauses (b) and (c) of section 44, the Commission shall have re* 

gard to the provisions contained in clauses (a) to (e) of sub-section (2) of section 8 
of the former Act. 

# . t * 

(2) After deter m i nin g all the matters referred to in section 44. the Commis- 
sion shall prepare an order, to be known as the Delimitation of Parliamentary and 
Assembly Constituencies Order, 1956 and send authenticated copies thereof to the 
Central Government and to each of the State Governments; and thereupon, that 
Order shall supersede all the orders made by the former Commission and have the 
full force of law and shall not be called in question in any Court. 


* I 

(3) As soon as may be after the said Order is received by the Central Govern- 
ment or a State Government, it shall be laid before the House of the People or, 
as the case may be, the Legislative Assembly of the State. 

(4) Subject to the provisions of sub-section (5), the readjustment of the re- 

presentation of the several constituencies in the House of the People or in the 
Legislative Assembly of a State and the delimitation of those constituencies provid- 
ed for in the said Order shall apply in relation to every election to the House of 
the People or to the Legislative Assembly of a State, as the case may be, 
held after the appointed day, and shall so apply in supersession of the provisions 
contained in any other law. . ! /’:v " 


(5) Nothing in this section shall affect the representation in the House of the 
People or in the Legislative Assembly of a State until the dissolution of the House 
or the Assembly, as the case may be, existing or brought into existence on the 
appointed day. 


(6) At any time within six months of the date of the said Order, any printing 
mistake found therein and any other error arising therein from an accidental slip 
or omission may be corrected by the Chief Election Commissioner by order pub- 
lished in the Gazette of India. 


[* j Now reorganized into the States of Gujarat and Maharashtra- — See Act XI of 1960. 
[t] Now known as Tamil Nadu — See Act 53 of 1968. 



r 

48. Special provision as to certain elections. — Where any election is held 
during the year commencing on the appointed day to fill a seat or seats in the 
Council of States allotted to a new or reorganised State or a seat or seats in the 
Legislative Assembly or Legislative Council, il any, of such State, any person who 
is for the time being an elector for a Parliamentary constituency or Assembly 
constituency in any of the connected States shall, for the purpose of sub-section (1) 
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of section 3, clause (c) of section 5 or sub-section (I t of section 6, as the case may 
be, o the Representation of the People Act, 1951, be deemed to be an elector for 
a Parliamentary constituency or Assembly constituency, as the case may >e, of that 
new or reorganised State, 

Explanation. — In this section “new or reorganised State” means any of the 
Slates Specified in the first column of the following Table, and “connected States”, 
in relation to a new or reorganised State, means the States specified ag ains t that 
new or reorganised State in the second column; 














New or Reorganised State 

( 1 ) 

1. Andhra Pradesh 

2. Bombay 

3. Kerala 

4. Madhya Pradesh 

5. Madras (Tam il Nadu)] 

0. Mysore 


49. High Courts for the new States. — (1) The High Courts exercising imme- 
diately before the appointed day jurisdiction in relation to the existing States of 
Bombay, Madhya Pradesh and Punjab shall, as from the appointed day, be deem- 
ed to be the High Courts for the new States of Bombay, Madhya Pradesh and 
Punjab, respectively. 

(2) As from the appointed day, there shall be established a High Court for 
each of the new States of Kerala, Mysore and Rajasthan. 

50. Abolition of certain Courts. — (I) As from the appointed day, the High 
Courts of all the existing Part B States, except Jammu and Kashmir, and the Courts 


CSTiJ 

crw 

r* * 

> #; 
- 


Connected States 

( 2 ) 

Bombay and Mysore. 

Andhra Pradesh, Madhya Pradesh and 
Mysore. 

Madras (now "amil Nadu). 

Bombay (Maharashtra). 

Kerala and Mysore, 

Andhra Pradesh, Bombay and Madras. 



PART V 
High Courts 




Section 49 — Note 1 

(1) The Mysore High Court is not bound 
by the decisions of the former Chief Court of 
Mysore and of the former High Court of 
Mysore delivered prior to 1 - 1 1-1956, as tne 
present High Court, , which was established 
after the reorganisation oi the States, can by 
no means be said to be the representative oi 
the High Court of the former State of Mysore 
nor can the said High Court be regarded as 
a Court of co-ordinate jurisdiction with tne 
former Mysore High Court. AIR 1959 Mys 
1 (1) = ELR (1956) Mys 283 = 1959 Cri LJ 

57 (FB). 

(2) Under Section 49, the High Court which 
immediately prior to 1-11-1956 was exercis- 
ing jurisdiction in relation to the existing 
States of Bombay was deemed to be tne 
High Court for the new State of Bombay. 
The power of superintendence under Arti- 
cle 227 of the Constitution could be 
exercised by that High Court throughout 
the territories of the new State of .Bombay 
only as from 1-11-1956. Similarly, the High 
Court for the new State of Mysore could, 
as from 1-11-1956, exercise its powers of 
superintendence under Article 227 in rela- 
tion to the territories included in the new 
State of Mysore. AIR 1959 Mys 108 (111) ~ 
ILR (1959) Mys 150 (DB). 


Section 50 — Note 1 

(1) The effect of Ss. 50 and 65 of the Act 
was that all the proceedings pending in the 
defunct Hyderabad High Court and statutorily 


transferred to the Andhra Pradesh High 
Court became subject to its appellate juris- 
diction and thereafter were governed by 
the procedure which obtained in the Andhra 
Pradesh High Court regulating that juris- 
diction. Therefore even in a case statutorily 
transferred from Hyderabad High Court to 
Andh. High Court a Letters Patent Appeal 
from the decision of a single Judge of Andhra 
High Court will be maintainable subject 
to the conditions prescribed by R, 95 of the 
Appellate Side Rules. AIR 1958 Andh Pra 
60 (62) = ILR (1957) Andh Pra 660 (DB). 


(2) The High Court of Mysore constituted 

on 1st November 1956, is not bound by the 
decisions of the Chief Court of Mysore and 
of the High Court of Mysore delivered prior 
to 1st November. AIR 1956 Mys 1 (4, 7) =* 

ILR (1958) Mys 288 — 1959 Cri LJ 57 (FB). 
(Principle oi stare decisis is, however, ap- 
plicable.) 

(3) _ Rules of High Court providing for 
hearing o appeals by certain number of 
Judges — Merely regulate working of High 
Court and do not confer any right on appel- 
lant — Order of reference to Full Bench 
made by Travancore-Cochin High Court be- 
fore States Reorganisation Act — Appeal 
transferred to Madras High Court under 
States Reorganisation Act — Appel- 
lant cannot claim any right to have his ap- 
peal heard by Full Bench of Madras Hieh 
Court. AIR 1962 Mad 304 (306, 307). 
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of the Judicial Commissioners for Ajmer, Bhopal* JCutch and Vindhya Pradesh 
shall cease to function and are hereby abolished. 

(2) Nothing in sub-section (1) shall prejudice or affect the continued opera** 
tion of any notice served, injunction issued, direction given or proceedings taken 
before the Appointed day by any of the Courts abolished by that sub-section under 
the powers then conferred upon that Court. 

* 

(3) Every such Judge of a High Court abolished by sub-section (1) as the 

President after consultation with the Chief Justice of India may, by order made 
before the appointed day, specify shall, as from that day, become a Judge, or if 
so specified the Chief Justice, of such High Court as the President may in that 
order specify. " ’ ^ lj.9 

51. Principal seat and other places of sitting of High Courts for new States. — * 

(1) The principal seat of the High Court for a new State shall be at such place 
as the President may, by notified order, appoint. 0 

(2) The President may, after consultation with the Governor of a new State 
and the Chief Justice of the High Court for that State, by notified order, provide 

'for the establishment of a permanent Bencht or Benches of that High Court at 
one or more places within the State other than the principal seat of the High 
Court and for any matters connected therewith. 

( 3 ) Notwithstanding anything contained in sub-section (1) or sub-section (2), 

the Judges and Division Courts of the High Court for a new State may also sit 
at such other place or places in that State as the Chief Justice may, with the ap- 
proval of the Governor, appoint. ?'■ _ ‘ -gfe! " V: 

[*] See S.R.O. 2514 dated 27-10-1956 published in Gaz. of Ind., 1956, Extra., Pt. IT, 

Sec. 3, page 2195. ‘ ir* • I'll 

[t] As regards permanent Bench of Bombay High Court at Nagpur, see the Bombay 
Reorganisation Act, 1960 (XI of 1960), Section 41. 


Section 51 — Note 1 

(1) There can be little doubt that Sec. 51 
(3) was mainly designed to provide for the 
disposal of cases pending before certain High 
Courts and benches which under the pro- 
visions of the Act' were to cease to function 
at particular places. The Chief Justice act- 
ing under Section 51 (3) could arrange for 
the disposal of the cases at those very places 
in case the President did not think it fit to 
establish permanent benches there under 
sub-section (2) of Section 51. AIR 1958 Ker 
188 (192) = ILR (1958) Ker 629 (DB). 

(2) The use of the term “division Courts” 

in Section 51 (3) can by no means imply 

that a division Court is the High Court itself. 
AIR 1958 Ker 188 (190) = ILR (1958) Ker 
629 (DB). 

(3) If a permanent bench with a separate 
registry is required, then the President must 
act under Section 51 (2). but if all what is 
required is an occasional bench when occa- 
sion demands, the Chief Justice may act 
under Section 51 (3) after obtaining the ap- 
proval of the Governor. AIR 1958 Ker 188 
(191) = ILR (1958) Ker 629 (DB). 

(4) The Bench sitting at Trivandrum 

under Section 51 (3) of the States Reorgani- 
sation Act has no power to receive cases. 
The Notification issued by the Chief Justice 
acting under Section 51 (3) appointing “Tri- 
vandrum as a place where Judges and Ddvi- 
si°n Courts of the High Court may also sit 
jo dispose of such cases as may from time 
Earn specified in this behalf by the 

J^niet Justice” is silent on the point and pro- 
RpJfe so. AIR 1958 Ker 188 (192) = ILR 

(1958) Ker 629 (DB). 


(5) The notification dated 28-11-1968 issued 

by the President constituting a permanent 
Bench of Madhya Pradesh High Court at 
Indore and another notification constituting 
permanent Bench at Gwalior are not intend- 
ed to be retroactive and do not render re- 
troactively ineffective the contrary orders 
passed earlier by the Chief Justice in exercise 
of his undoubted powers. AIR 1971 MP 40 
(42) = 1970 MPWR 765 (777). (AIR 1959 

Bom 363 Dissented from.) 

(6) The notification dated 28-11-1968 issu- 
ed by the President constituting a permanent 
Bench of M. P. High Court at Indore and 
specifying its territorial jurisdiction does not 
preclude the Judges constituting that Bench 
from hearing cases other than those indicated 
therein. It cannot stand in the way of Chief 
Justice transferring a case to it which ordina- 
rily be heard at the main seat of the High 
Court. AIR 1971 Madh Pra 40 (42) = 1970 
MPLJ 784 (FB). 

(7) A professor in Jabafpur college posted 
at Gwalior filed a writ petition in Gwalior 
Bench against his order of transfer to Gwa- 
lior college by the Jabalpur University. The 
jurisdiction of a Gwalior Bench is restricted 
by President’s order under S. 51 (2) to cases 
arising in districts specified therein — Held 
that neither the Jabalpur University nor the 
office of that university was located within 
the district specified in the President’s order 
and hence merely because the petitioner was 
posted at Gwalior did not give the Gwalior 
Bench jurisdiction to entertain the petition. 
AIR 1971 MP 15 (16) = 1970 MPLJ 563 (DB), 
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OBJECTS AND REASONS 

« 'The Committee consider that an express provision should he made in this 

Bill for locating the principal seat of the High Court for a new State as well as 
the places where it should have permanent Benches. * 1 2 3 4 laving regard to the fact 
that the constitution and organisation of High Courts is a matter in the Union 
List the Committee have proposed in this clause that the principal seat will be 
at such place as the President may notify and that he will also decide the loca- 
tion of permanent Benches of a High Court after consulting the Governor and the 
Chief Justice.” — J.C.R. 

52. Jurisdiction of High Courts for new States. — The High Court for a new 
State shall have, in respect of any part of the territories included in that new 
State, all such orig nal, appellate and other jurisdiction as under the law in force 
immediately before the appointed day, is exercisab le in respect of that part of the 
said territories by any High Court or Judicial Commissioner's Court for an existing 
State. 

OBJECTS AND REASONS 

Sections 52 to 69. — ‘The detailed provisions contained in these sections follow 
in the main the provisions made in the Andhra State Act, 1953. Sections 52 to 


Section 52 — Note 1 

(1) Section 52 merely clothes the Mysore 
High Court with all the powers originally 
enjoyed by the Hyderabad High Court. A 
second appeal from an area forming part of 
the old Hyderabad State before re-organi- 
sation , after that area was transferred to the 
Mysore State after re-organisation will be 
governed by the rules of procedure of the 
Mysore High Court and not those of the 
now defunct Hyderabad High Court. Such 
an appeal can be heard by a single Judge 
according to the rules of practice of the 
Mysore Court although, according to Sec. 6 
of the Hyderabad High Court Act such an 
appeal would have been heard by a Bench, 
AIR 1959 Mys 253 (254) = ILR (1959) My3 
257. 

(2) The law governing the jurisdiction of 
the High Court of Bombay and now the High 
Court of Gujarat in relation to the Kutch 
area is the same as the law prevailing in re- 
lation to the Commissioner’s Court at Kutch 
before the commencement of the States Re- 
organisation Act of 1956 and Bombay Re- 
organisation Act 1960. t he law relating to 
the jurisdiction of the Commissioner s Court 
at Kutch did not permit a Second Appeal 
hence Letters Patent Appeal cannot lie 
from a decision of the single Judge in a 
case from Kutch area. (1966) 7 Guj LR 532 
(535) ** (1964) 5 Guj LR 907, 

(3) The former High Court of Mysore be- 
• fore 1-11-1956 had no power to appoint a 

guardian of the undivided interest of minor 
in a joint Hindu family property nor was it 
a High Court having original civil jurisdic- 
tion. Therefore the present Mysore High 
Court having jurisdiction under Section 52 
of S R. Act does not have any jurisdiction 
much less inherent jurisdiction to appoint 
a guardian of the undivided interest of the 
minor in a joint Hindu family property. 
AIR 1968 Mys 178 (182) = (1967) 2 Mys LJ 

342. » - 

(4) Appeal from Kollegal taluq transfer- 
red to District Judge at Mysore — That Court 
has power to transfer it to Civil Judge at 
Mysore for disposal under Section 13 of 


Madras Act as adapted by the Mysore Govern- 
ment and as the Kollegal Taluq has 
come within the jurisdiction of new 
Mysore High Court since 1-11-1956. AIR 
1966 Mys 49 (52, 53) — (1965) 2 Law Rep 
234. 

(5) Section 52 preserved the original ap- 
pellate and another jurisdiction which was 
under the law in force immediately before 

I- 11-1956 and exercisable in respect of ter- 
ritories within the State of Saurashtra. But any 
restriction on the exercise of powers of Jud- 
ges under the law in force in Saurashtra was 
not preserved unless it was so preserved by 
express provision. Thus the provisions of 
Section 22-A of the Saurashtra Ordinance of 
1948 were not preserved by Section 52 and 
Letters Patent Appeal from a single Judge 
could be heard by the High Court of Bom- 
bay and then High Court of Gujarat without 
a certificate from the single Judge. AIR 1971 
SC 300 (305) = (1970) 2 SCR .434. (AIR 1965 
Guj 85, Reversed.) 

(6) According to S. 52 the High Court of 
new Mysore State in respect of the terri- 
tories of the erstwhile State of Mysore 
included in the new state of Mysore such 
original, appellate and other jurisdiction as 
under the law in force immediately before 1- 

II- 1956 was exercisable in respect of the 
said territory by the erstwhile High Court of 
Mysore. (1965) 2 Law Rep 118 (121) (Mys). 

(7) Findings of Hyderabad High Court re- 

corded in its Order of remand are binding on 
the Andhra Pradesh High Court because 
the provisions of Sections 52 and 54 of the 
States Reorganisation Act, reveal that the 
Andhra Pradesh High Court shall have, in 
respect of that part of the Nizam’s territory 
included in the State of Andhra Pradesh, 
the same original and appellate jurisdiction 
which the Hyderabad High Court had, and 
that the law with respect to practice and 
procedure in the High Court shall, with 
necessary modifications, apply in relation to 
the High Court of Andhra Pradesh, AIR 
1965 Andh Fra 474 (477, 478) = (1965) 1 

Andh WR 268. 
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57 contain general provisions as regards the jurisdiction and powers of the FTioK 
Courts for the new States. The listing laws relating to app^k Z fe S™ 
Court from various High Courts are continued in force by section 58. Sections 59 
to 66 provide for the transfer of proceedings from one High Court to another oq 
tho appointed day as a result of the reorganization of the States and High Courts 
Provision is made in section 67 for enabling advocates and attorneys already en- 
gaged m 1 1 lose proceedings to appear and to act in the other High Court in re- 
lation to those proceedings.” — See S.O.R. 


. f 3 * i° advocates, etc.— [Repealed by the Advocates Act, 19611 

(XXV of 1961 ), Section 50 (5) and Schedule (4-1-1963).] 

* “ 

. r 54 ‘ . PraC j Ce _ an< * _ Procedure. — Subject to the provisions of this Part, the law 
in force immediately before the appointed day with respect to practice and 
procedure in the High Court for the corresponding State shall, with necessary 
modifications, aj ply in relation to the High Court for a new State, and according- 
e High Court for the new State shall have all such powers to make rules 
and orders with respect to practice and procedure as are, immediately before the 
appointed day, exercisable by the High Court for the corresponding State: 


Provided that any rules or orders which are in force immediately before the 
appointed day with respect to practice and procedure in the High Court for the 
corresponding State shall, until varied or revoked by rules or orders made by the 
High Court for a new State, apply with the necessary modifications in relation to 

practice and procedure in the High Court for the new State as if made by that 
Court. * - 


55. Custody of seal of the High Court. — -The law in force immediately before 
the appointed day with respect to the custody of the seal of the High Court for 
the corresponding State sj all, with the necessary modifications, apply with respect 
to the custody of the seal of the High Court for a new State. 


Section 52 — Note 1 (contd.) 

(8) Section 52 preserving the law as 
obtaining in each of the areas merged with 
the old Bombay State intact so far as the 
Jaw relating to jurisdiction of the High Court 
of Bombay for the new State is concerned 
in its application to those areas does not 
violate Article 14 of the Constitution. (1966) 

7 Guj LR 532 (540. 544). 

(9) Letters -Patent (Bom), Clause 15 — 
Original suit and first appeal filed in Courts 
within jurisdiction of Bombay High Court 
prior to reorganization — Merger of area in 
Mj^sore State — Second appeal after merger 
in Mysore High Court — Right of appeal 
under Clause 15, Letters Patent (Bom) not 
lost as it is a substantive right and the 
powers of former Bombay High Court will 
be t exercisable by the new Mysore High Court 
In view of Section 52. ILR (1961) Mys 706 - 

i ( uy / . 

(10) The jurisdiction under Cl. 16 of the 
Bombay Letters Patent exercised by Bombay 
High Court and now transferred to Mysore 
High Court by Section 52 S. R. Act is as 
stated in Section 69 subject to legislation 
which may be made by the appropriate 
legislature. AIR 1965 Mys 76 (84) (DB). 


Section 54 — Note 1 

fl) Section 54 does not apply to the rules 
made by the High Court at Nagpur under 
*w» tlon *22, Civil P. C. The law. rules and 
55SS® Purred to In that section are those 
a ii x* deal with practice and procedure “in 

unde^ U £!£^ A Rule ma de by a High Court 
aer Section 122, Civil P. C. is a piece of 


delegated subordinate legislation. It will be 
governed by Section 119 and not by Sec. 54. 
AIR 1960 Madh Pra 130 (132). 

(2) Second Appeal from area forming part 
of old Hyderabad State — Appeal is govern- 
ed by the rules of procedure of Mysore High 
Court and not of now defunct Hyderabad 
High Court — Appeal can be heard by single 
Judge according to Mysore High Court Rules 
although according to Hyderabad High Court 
Act it would have been heard by a Bench. 
AIR 1959 Mys 253 (254) = ILR (1959) Mys 
257. 

(3) Order of remand by Hyderabad High 

Court — Decision binding on Andhra Pra- 
desh High Court because under Section 52 
the Andhra High Court gets the power of 
the Hyderabad High Court with respect to 
the Nizam’s territory included in Andhra 
Pradesh and under Section 54 the law of 
practice and procedure in Hyderabad High 
Court applies with necessary modifications 
to the Andhra High Court. AIR 1965 Andh 
Pra 474 (477, 478) = (1965) 1 Andh WR 268 
(DB). ~ 'M 

(4) Rules governing ■ advocate’s fees are 
matters relating to practice and in view of 
Section -54 the rules of procedure in this res- 
pect prevailing in the High Court of erst- 
while Mysore State will continue to apply 
in the High Court of new Mysore State even 
in the appeal which comes from the area 
which formerly was in Madras State. The 
rules of procedure of Madras High Court 
will not apply. (1966 ) 2 Mys LJ 182 (183). 
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56. Form of writs and other processes. — The law in force immediately before 
the appointed day with respect to the form of writs and other processes used, issued 
or awarded by the High Court for die corresponding State shall, with the necessary 
modifications, apply with respect to the form of writs and other processes used, issued 
or awarded by the High Court for a new State. 



57. Powers of Judges. — The law in force immediately before the appointed 
day relating to the powers of the Chief Justice, single Judges and Division Courts 
of the High Court for the corresponding State and with respect to matters ancil- 
lary to the exercise of those powers shall, with he necessary modifications, apply 
in relation to the High Court for a new State, 


58. Procedure as to appeals to the Supreme Court. — The law in force imme- 
diately before the appointed day relating to appeals to the Supreme Court from 
the High Court for the corresponding State and the Judges and Division Courts 
thereof shall, with the necessary modifications, apply in relation to the High Court 

for a new State. 

59. Transfer of proceedings to Bombay High Court. — (1) Except as herein- 
after provided, the High Court at Nagpur (which on the appointed day becomes 
the High Court for the new State of Madhya Pradesh and is referred to in this 
Act as "the High Court of Madhya Pradesh) shall, as from that day, have no juris- 
diction in respect of the territory transferred from the existing State of Madhya 
Pradesh to the new State of Bombay. 

(2) Such proceedings pending in the High Court at Nagpur or the High Court 
of Hyderabad immediately before the appointed day as are certified by the Chief 
iTmtice of that High Court, having regard to the place of accrual of the cause of 
action and other circumstances, to be proceedings which ought to be heard mad 
decided by the High Court for the new State of Bombay (referred |o m this Act 
as the High Court of Bombay) shall, as soon as may be after such certification, be 

transferred to the High Court of Bombay. • 

(S ) a ] 1 proceedings pending in the High Court of Saurashtra or in the Court 
the Tudicial Commissioner for Kutch immediately before the appointed day shall 
stand transferred to the High Court of Bombay. 



Section 57 — Note 1 

fl) Saurashtra High Court abolished and 

urisdiction conferred on Bombay g. 
ariscUCT transferred to Gujarat High 

Wt under Bombay Reorganisation Act 
I960) — Held, appeal from single Judge to 
Jiidsion Bench was governed by Letters 

’atent Clause IS (Bom) and “"j Ain 
if Saurashtra Ordinance 2 of 1948. AIR 1971 

iC 300 (305} = (1970} 2 SCR 434. (AIR 1965 
Suj 87. Reversed.) 


Section 59 — Note 1 

m Action 59 (3) is not an extension of 
the jurisdiction of the High Court under Arti- 
cle 230 of the Constitution so as to permit 
the High Court to issue writs under Art. 226 
of the Constitution to authorities and per- 
sons not situated within its jfurisdiction. Fur- 
ther, Article 230 postulates a law with cer- 
tain* element of permanence and continuity. 
There is neither an element of permanence 
nor of continuity in Section 59 (5). AIR 1959 
Bom 122 (124) = ILR (1959) Bom 641 (FB). 

(2) Where a case came before the High 
Court of Bombay on a certificate of the 
Chief Justice of the former Nagpur High 
Court under Section 59 (2), it was held that 
the certificate was not an order made on the 
judicial side of the Nagpur High Court. It 
could not estop the present State of Bombay 
from raising a contention before the High 
Court that although the order of dismissal of 


the petitioner was passed at a place outside 
the territories of the present State of Bom- 
bay that fact would not preclude the peti- 
tioner from claiming reliefs against the pre- 
sent State of Bombay, nor could it, in any 
event, come in the way of the High Court 
from deciding the contention raised. AIR 
1959 Bom 363 (368) = ILR (1959) Bom 1267 
(DB). 

(3) In a case in which a petition for a 
writ was filed by a dismissed Government 
servant agains' the State of Madhya Pradesh 
and admitted by the High Court of Nagpur 
but subsequently transferred to the Bombay 
High Court under the provisions of Sec. 59 
(2), the Bombay High Court cannot' issue a 
writ to the State of Madhya Pradesh to re- 
instate the petitioner if it finds the peti- 
tioner entitled to remedy. AIR 1959 Bom 122 
(124) = ILR (1959) Bom 641 (FB). 

(4) The principle that if a party is within 
jurisdiction at the inception of a proceeding - 
he cannot take away the jurisdiction of the 
court by w ithdrawing himself from the juris- 
diction and that the court will pass an order 
notwithstanding the fact that he is no longer 
within the jurisdiction will not apply to the 
provisions of Section 59 (5), AIR 1959 Bom 
122 (124) = ILR 1959 Bom 641 (FB). 

(5) Notice under Section 34, Income-tax 
Act — Section 59 (4) has no application to 
the case. 1961 MFLJ 111 (113) (DB). 
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(4) Notwithstanding anything contained in sub-sections (1) and (2), but save 
as hereinafter provided, the High Court of Madhya Pradesh shall have, and the 
High Court of Bombay shall not have, jurisdiction to entertain, hear or dispose of 
appeals, applications for leave to appeal to the Supreme Court, applications for re- 
view and other proceedings where any such proceedings seek any relief in respect 
of any orders passed by the High Court at Nagpur before the appointed day; 

Provided that if, after any such proceedings have been entertained by the 
High Court of Madhya Pradesh, it appears to the Chief Justice of that High Court 
that they ought to be transferred to the High Court of Bombay, he shall order 
that they shall be so transferred, and such proceedings shall thereupon be trans* 
f erred accordingly. ‘ /,• I 

(5) Any order made before the appointed day by any Court referred to in 
sub-section (2) or sub-section (3) in any proceedings transferred to the High Court 
of Bombay by virtue of sub-section (2] or sub-section (3] shall for all purposes 
have effect, not only as an order of that Court, but also as an order of the High 
Court of Bombay; and any order made by the High Court of Madhya Pradesh 
in any proceedings with respect to which that Court retains jurisdiction by virtue 
of sub-section (4) shall for all purposes have effect, not only as an order of that 
High Court, but also as an order of the High Court of . Bombay. 

60, Extension of jurisdiction of, and transfer of proceedings to, Kerala High 
Court. — (1 As from the appointed day the jurisdiction of the High Court for the 
State of Kerala (referred to in this Act as the High Court of Kerala) shall extend 
to the * [Union territory] of the Laccadive, Minicoy and Amindivi Islands. 

(2) Except as hereinafter provided, the High Court at Madras shall, as from 
the appointed day, have no jurisdiction in respect of the said °[ Union. territory] 
or in respect of any territory transferred from the State of Madras to the State of 
Kerala. 

(3) Such proceedings pending in the High Court at Madras immediately b e f orQ 

the appointed day as are certified by the Chief Justice of that High Court, having 
regard to the place of accrual of the cause of action and other circumstances, to 
be proceedings which ought to be heard and decided by the High Court of 
Kerala shall, as soon as may be after such certification, be transferred to the 
High Court of Kerala. - r ,1’ 

(4/ Notwithstanding anything contained in sub-sections (!) and (2), but save 
as hereinafter provided, the High Court at Madras shall have, and the High Court 
of Kerala shall not have, jurisdiction to entertain, hear or dispose of appeals, appli- 
cations for leave to appeal to the Supreme Court, applications for review and other 
proceedings, where any such proceedings seek any relief in respect of any order 
passed by the High Court at Madras before the appointed day; 

Provided that if, after any such proceedings have been entertained by the 
High Court at Madras, it appears to the Chief Justice of that High Court that they 
ought to be transferred to the High Court of Kerala, he shall order that they shall 
be so transferred, and such proceedings shall thereupon be transferred accordingly. 

(5) Any order made by the High Court at Madras — . , * 

(a) before the appointed day in any proceedings trans 'erred to the High 

Court of Kerala by virtue of sub-section (3); or 

(b) in any proceedings with respect to which the High. Court at Madras 

retains jurisdiction by virtue • of sub-section (4), 
shall for all purposes have effect, not only as an order of the High Court at 
Madras but also as an order made by the High Court of Kerala. 

(6) All proceedings pending in the High Court of Travancore-Cochin imme- 
diately before the appointed day other than those certified by the Chief Justice of 
that ! Iigh Court under sub-section (2) of Section 66 shall stand transferred to the 
High Court of Kerala, and any order made before the appointed day by the first 
mentioned High Court in any such proceedings shall for. all purposes have effect, 
not only as an order of that High Court, but also as an order of the High Court 

of Kerala ^ ^ 

[*] Substituted for “Part C State” by 1 A.L.O., 1956 (1-11-1956). 

61. Transfer of proceedings to Madhya Pradesh High Court. — (1) Such pro- 
ceedings pending in the High Court of the existing State of Rajasthan immediately 
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before the appointed day as are certified by the Chief Justice of that High Court, 
having regard to the place of accrual of the cause of action and other circum- 
stances, to be proceedings which ought to be heard and decided by the High 
Court of Madhya Pradesh shall, as soon as may be after such certification, be 
transferred to the High Court of Madhya Pradesh. 

(2) All proceedings pending in the High Court of Madhya Bharat or in the 
Court of the Judicial Commissioner for Bhopal or in the Court of the {Judicial Com- 
missioner for Vindhya Pradesh, immediately before the appointed day, shall stand 
transferred to the High Court of Madhya Pradesh. 

(3) Any order made before the appointed day by any Court referred to in 
sub-section (1) or sub-section (2) shall for all purposes have effect not only as an 
order of that Court but also as an order of the High Court of Madhya Pradesh, 


62. Transfer o r proceedings to Mysore High Court. — (1) Except as hereinafter 
provided, neither the High Court of Bombay nor the High Court at Madras shall, 
as from the appointed day, have jurisdiction in respect of any territory trans- 
ferred from the existing State of Bombay or the State of Madras, as the case may 
be, to the new State of Mysore. 


(2) Such proceedings pending in the High Court of Hyderabad or the High 
Court at Bombay or Madras, immediately before the appointed day, as are certified 
by the Chief Justice of that High Court, having regard to the place of accrual 
of the cause of action and other circumstances, to be proceedings which ought to 
be heard and decided by the High Court Mr the new State of Mysore (referred to 
in this Act as the Court of Mysore) shall, as soon as may be after such certifica- 
tion, be transferred to the High Court of Mysore. 

(3) Notwithstanding anything contained in sub-sections (1) and (2) but save 
as hereinafter provided, the High Court of Bombay or, as the case may be, the 
High Court at Madras shall have, and the High Court of Mysore shall not have, 
jurisdiction to entertain, hear or dispose of appeals, applications for leave to ap- 
peal to the Supreme Court, applications for review and other proceedi ngs, where 
any such proceedings seek any relief in respect of any order passed by the High 

Court at Bombay or Madras before the appointed day: . 

- ^ 













Provided that if after any such proceedings have been entertained by the High 
Court of Bombay or at Madras it appears to the Chief Justice of that High Court 
that they ought to be transferred to the High Court of Mysore, he shall order 
that they shall be so transferred and such proceedings shall thereupon be trans- 
ferred accordingly. - 


(4) Any order made by the High Court of Hyderabad before the appointed day in 
any proceedings transferred to the High Court of Mysore by virtue of sub-section 
(2) shall, for all purposes, have effect not only as an order of the High Court of 
Hyderabad, but also as an order made by the High Court of Mysore. 

(5) Any order made by the High Court at Bombay or Madras — ■ 

(a) before the appointed day in any proceedings transferred to the High 

Court of Mysore by virtue of sub-section (2), or 

(b) in any proceedings with respect to which the High Court of Bombay or 

at Madras retains jurisdiction by virtue of sub-section (3), 

shall, for all purposes, have effect not only as an order of the High Court of 
Bombay or at Madras, but also as an order of the High Court of Mysore. 

(6) All proceedings pending in the High Court of the existing State of Mysore 
immediately before the appointed day, shall stand transferred to the High Court 
of Mysore; and any order made before the appointed day by the first mentioned 





/ 



Section 62 — Note 1 

\ 1 ) Appeal from Kollegal taluq transferred 
to District Judge at Mysore — That Court 
has power to transfer it to Civil Judge at 
Mysore for disposal under Section 13 of 
Madras Act as adapted by Mysore Govern- 
ment and as the Kollegal taluq has come 


within the jurisdiction of Mysore High Court 
since 1-11-56 and the Madras High Court 
ceased to have jurisdiction over that taluq. 
AIR 1960 Mys 49 (52, 53) (1965) 2 Law 

Rep 234. 


tVols. 19.] 3 A. 24. 44 
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High Court in any such proceedings shall for all purposes have effect, not only 
as an order of that High Court, but also as an order of the High Court of Mysore, 


i 


63. Transfer of proceedings to Punjab High Court 0 . — ^1) All proceedings 
pending in the High Court of Patiala and East Punjab States Union immediately 
before the appointed day shall stand transferred to the High Court for the new 
State of Punjab (referred to in this Act as the High Court of Punjab). 

(2} Any order made before the appointed day by the High Court of Patiala 
and East Punjab States Union shall for all purposes have effect not only as an 
order of that Court, but also as an order made by the High Court of Punjab, 

[°] Now known as Punjab and Haryana High Court — See Act 31 of 1966. 


64. Transfer of proceedings to Rajasthan High Court. — ^1) As from the ap- 
pointed day, the High Court of Bombay shall have no jurisdiction in respect of 
file territory transferred from the existing State of Bombay to the new State of 
Rajasthan. 

(2) Such proceedings pending in the High Court at Bombay or the High 
Court of Madhya Bharat immediately before the appointed day as are certified by 
the Chief Justice of that High Court, having regard to the place of accrual of the 
cause of action and other circumstances, to be proceedings which ought to be 
heard and decided by the High Court for the new State of Rajasthan (referred to 
in this Act as the High Court of Rajasthan) shall, as soon as may be after such 
certification, be transferred to the High Court of Rajasthan. 

(3) All proceedings pending in the High Court of the existing State of Rajas- 
than immediately before the appointed day other than those certified under sub- 
section (1) of section 61 and all proceedings pending in the Court of the Judicial 
Commissioner for Ajmer immediately before the appointed day shall stand trans- 
ferred to the High Court of Rajasthan. 

(4) Any order made before the appointed day by any Court referred to in 

sub-section (2) or sub-section 3) in any proceedings transferred to the High Court 
of Rajasthan by virtue of sub-section (2) or sub-section (S) shall, for all purposes, 
have effect not only as an order of that Court, but also as an order of the High 
Court of Rajasthan. • 

65. High Court of Andhra Pradesh.— <1) As from the appointed day, — 

(a) the jurisdiction of the High Court of the existing State of Andhra shall 

extend to the whole of the territories transferred to that State from the 
existing State of Hyderabad; - 

(b) the said High Court shall be known as the High Court of Andhra 

Pradesh; and 

(c) the principal seat of the said High Court shall be at Hyderabad. 


Section 63 — Note 1 

(1) Where tan application under Section 52 
of the Pepsu Judicature Ordinance 2005 BK.. 
filed before the Pepsu High Court for a 
certificate that the case was a fit one for 
appeal to a Division Bench was dismissed by 
that Court the right 'of appeal so destroyed 
cannot be revived by Section 63 of the States 
Reorganisation Act on the integration of 
Pepsu with the State of Punjab. AIR 1960 
Punj 29 (30) = ILR (1959) Pun j 1559 (DB). 


Section 64 — Note 1 

(1) Where, in view of the change of juris- 
diction under the Act, the appellate Court 
is at a different place from the first Court 
and the jurisdiction of the High Court over 
the place where the appellate Court sits re- 
mains what it was before the Act, while 
the jurisdiction of the High Court- over the 
first Court is changed in such circumstances 


in order to give relief to parties whose cases 
are transferred from one High Court to another, 
it is necessary to assume that the relief by 
the appellate Court was given by the corres- 
ponding Court in the new State. AIR 1958 
Raj 124 (126) = ILR (1958) 8 Raj 286 (DB). 


Section 65 — Note 1 

(1) The effect of Sections 50 and 65 of the 
S. R. Act was that all the proceedings pend- 
ing in the defunct Hyderabad High Court 
and statutorily transferred to the Andhra 
Pradesh High Court became subject to its 
appellate jurisdiction and thereafter 'were 
governed by the procedure which obtained 
in the Andhra Pradesh High Court. Therefore 
even in a case statutorily transferred from 
Hyderabad to Andhra High Court a Letters 
Patent appeal from a decision of a single 
Judge of Andhra High Court will be main- 
tainable. subject to "the conditions prescribed 
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(2) All proceedings pending in : he High Court of Hyderabad immediately be- 
fore the appointed day, other than those certified by the Chief Justice of that High 
Court under sub-section (2) ol section 59 or under sub-section (2) of section 62, 
shall stand transferred to the High Court of Andhra Pradesh. 

(3) Any order made by the High Court of Hyderabad before the appointed 
day in any proceedings transferred to the High Court of Andhra Plradesh by virtue 
of sub-section (2) shall, for all pvrposes have effect not only as an order of the 
High Court of Hyderabad but also as an order made by the High Court of Andhra 
Pradesh. 

(41 Any person who, immediately before the appointed day, is an advocate en- 
titled to practise in the High Court of Hyderabad shalh as from the appointed day, 
be recognised as an advocate entitled to practise in the High Court of Andhra 
Pradesh: 

Provided that if any such person makes, within one year from t he appointed 
day, an application to the High Court of Bombay or to the High Court of Mysore 
for being recognised as an advocate entitled to practise in that High Court, he 
shall be so recognised, and on such recognition, he shall cease to be recognised 

as an advocate entitled to practise in the High Court of Andhra Pradesh.* 

/ 

[*j Now under the Advocates Act, 1961, once enrolled, the Advocate can practise 
anywhere in any Court throughout India. 

OBJECTS AND REASONS 

“Sub-clause (1) of this clause has been amplified so as to make express provi- 
sion for the transfer of the Andhra High Court - to Hyderabad. This has been 
agreed to by the Legislative Assemblies of Andhra and Hyderabad, and further an 
express provision for the transfer will be necessary in supersession of section 28 (4) 
of the Andhra State Act, 1953. 

A new provision has been made in this clause [see sub-section (4)‘| to the 
effect that persons who are now practising in the Hyderabad High Court will be 
entitled to practise as of right in the High Court of Andhra Pradesh, but they 
will have the option to choose within one year from the appointed day to practise 
either in the High Court of Bombay or in the High Court of Mysore.” — J.C.R. 

06. High Court for the areas added to Madras*. — *(1) Except as hereinafter 
provided, the jurisdiction of the High Court at Madras shall, as from the appointed 
day, extend to the whole of the territories transferred to the State of Madras from 
the State of Tr avan core-C o chin. 

(2) Such proceedings pending in the High Court of Travancore-Cochin imme- 
diately before the appointed day as are certified before that day by the Chief 
Justice of that High Court having regard to the place of accrual of the cause of 
action and other circumstances to be proceedings which ought to be heard and 
decided by the High Court at Madras shall, as soon as may be after such certifi- 
cation, be transferred to the High Court at Madras. 


Section 65 — Note l (oontd.) 
by R. 95 of the Appellate Side Rules. AIR 1958 
Andh Pra 60 (62) — ILR f 1957) A n d h Pra 
660 (DB). 

(2) The provision contained in Section 65 
(2) conferring jurisdiction on the High Court 
of Andhra Pradesh to hear and decide all 
proceedings which are not certified as pro- 
ceedings to be heard and decided by the 
High Court of Mysore is a supplemental, 
Incidental and consequential provision with- 
in the meaning of Article 4 of the Constitu- 
tion which Parliament was competent to 
enact. AIR 1960 Mys 310 (311). 

(3) Madras Vexatious Litigation (Preven- 
tion) Act, 8 of 1949 which was passed by the 
Madras Legislature conferred a special juris- 
diction on the Madras High Court and was 
not an inherent jurisdiction of that court. 
As the jurisdiction of the Act was restricted 


to presidency towns the Andhra Pradesh High 
Court which possesses the same jurisdiction 
as the former Madras High Court, cannot 
exercise the jurisdiction under that Act as 
there is no presidency town in Andhra 
Pradesh. AIR 1965 SC 1827 (1830, 183L 

1832) = (1965) 2 SCJ 449. (AIR 1962 Andh 
Pra 4, Reversed.) 


Section 66 — Note I 

1) Appeal transferred to Madras Hie 
Court under States Reorganisation Act - 
Appellant cannot claim any right to hav 

B^.v? P J? ea L h ^ Fu “ Bench of Madra 

U962 ) c ? u jLd AI Sr 1 |?l Mad 304 (306 - 307 > * 
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(3) Notwithstanding anything contained in sub-sections (1) and (2), but save 
as hereinafter provided, the High Court of Kerala shall have, and the High Court 
at Madras shall not have, jurisdiction to entertain, hear or dispose of appeals, ap- 
plications For leave to appeal to the Supreme Court, applications for review and 
other proceedings where any such proceedings seek any relief in respect of any 
order passed by 'he High Court of Travancore-Cochin before the appointed day: 

Provided that if, after any such proceedings have been entertained by the High 
Court of Kerala, it appears to the Chief Justice of that High Court that they 
ought to be transferred to the High Court at Madras, he shall order that they 
shall be so transferred, and such proceedings shall thereupon, be transferred, accord- 
ingly. ci lij.i; rvm 

(4) Any order made— 

(a) by the High Court of Travancore-Cochin before the appointed day in 

any proceedings transferred to the High Court at Madras by virtue of 
sub-section (2); or 

(b) by the High Court of Kerala in any proceedings with respect to which 
that High Court retains jurisdiction by virtue of sub-section » (3), ‘ 

shall, for all purposes, have effect, not only as an order of the High Court of 
fravancore-Cochin or the High Court of Kerala, as the case may be, but also as 
an order made by the High Court at Madras. 

( 5) Subject to any rule made or direction given by the High Court at Madras, 
any such person who immediately before the appointed day is an advocate entitled 
to practise in the High Court of Travancore-Cochin as may be specified in this 
he i by the Chief Justice o ; the High Court at Madras having regard to the 
transfer oi territories from Travancore-Cochin to Madras, shall be recognised as an 
advocate entitled to practise in the High Court at Madras. 

[°] Now known as Tamil Nadu — See Act 53 of 1968. 


67. Right to appear or act in proceedings transferred to other High Courts.—* 
Any person who immediately before the appointed day is an advocate entitled to 
practise, or an attorney entitled to act, in the High Court for an existing State and 
was authorised to appear or to act in any proceedings transferred from that High 
Court to any other High Court under any of the foregoing provisions of this Part 
shall have the right to appear or to act, as the case may be, in the other High 
Court in relation to those proceedings, 

68. Interpretation, — -For the purposes of sections 59 to 66,— 

(a) proceedings shall be deemed to be pending in a Court until that Court 

has disposed of all issues between the parties, including any issues with 

respect to the taxation of the costs of the proceedings and shall include 
appeals, applications for leave to appeal to the Supreme Court, appli- 
cations for review, petitions for revision and petitions for writs; 

A>) references to a High Court shall be construed as including references to 
a Judge or Division Court thereof, and references to an order made by 
a Court or a Judge shall be construed as including references to a 
sentence, judgment or decree passed or made by that Court or Judge. 

69. Savings. — Nothing in this Part shall affect the application to the High 

Court for a new State of any provisions of the Constitution, and this Part shall 

have effect subject to any provision that may be made on or after the appointed 

day with respect to that High Court by any Legislature or other authority having 
power to make such provision. 




Section 69 — Note 1 

.(1) The argument that prior to 1-11-1956. 
the High Court of Bombay could exercise its 
power under Art. 227 of the Constitution in 
respect of the orders made by the Bombay 
Revenue Tribunal and that this constitu- 
tional power was saved to the High Court 
of Bombay by Section 69 is not correct. The 
power of superintendence under Article 227 
could be exercised by the respective High 


Court throughout the territories of the new 
States only as from 1-11-1956. AIR 1959 Mys 
108 (111) = ILR (1959) Mys 150 fDB). 

(2) The jurisdiction under clause 16 of the 
Bombay Letters Patent and now transferred 
to Mysore High Court by Section 52 
of S. R. Act is as stated in S. 69 subject to 
legislation by appropriate legislature. AIR 
1965 Mys 76 (84) (DB). 
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PART VI 

AUTHORISATION OF EXPENDITURE 


70. Authorisation of expenditure of new States. — Tn the case of every new 
State, the Governor or Rajpramukh of the corresponding State may at any time 
before the appointed day authorise such expenditure from the Consolidated Fund 
of the new State as he deems necessary tor any period not extending beyond the 

31st day of March, 1957: 

Provided that the Governor of the new State may, after the appointed day, 
authorise such further expenditure from the Consolidated Fund of the State as he 
deems necessary for the said period. 


71. Appropriation of moneys for expenditure in transferred territories under 
existing' Appropriation Acts. — (1) As from the appointed day, any Act passed by the 
Legislature of the State of Andhra or Madras before that day for the appropriation 
of any money out of the Consolidated Fund of the State to meet any expenditure 
in respect of any part of the financial year 1956-57 shall have effect also in rela- 
tion to the transferred territory in that State, and it shall be lawful for the State 
Government to spend any amount in such transferred territory out of the amount 
authorised by such Act to be expended for any service in that State, 

(2) The Governor of Andhra Pradesh or of Madras may, after the appointed 
day authorise such expenditure from the Consolidated of the State as he 

deems necessary for any purpose or service in the tWerred territory of the State 
for any period not extending beyond the 31st day of March, 1957. 


72 Reports relating to the accounts of certain States. — •(* ) Where the whole 
or anv part of the territory of an existing State has. been transferred to another 
existing State or to a new State by the provisions of Part II, the reports of the 
c“SoUer and Auditor-General of India referred to to Cl. (2) of Art. 151 re- 
latinc to the accounts of that existing State in respect of any period prior to the 
annotated day, shall be submitted to the Governor of such State or of each of 
sJich States as the President may by order specify 0 and the Governor shall there- 
upon cause them to be laid before the Legislature of that State. 


(2; The President may by order — 

(a) declare any expenditure incurred out of the Consolidated Fund of Bom- 
V 1 k a y 3 Madhya Pradesh or Punjab or of any Part B or Part C States on 

any service during the financial year 1955-56 or any earlier financial 
year in excess of the amount granted for that service and for that year 
as disclosed in the reports referred to in sub-section (1) to have been 
duly authorised, and 

(b) provide for any action to be taken on any matter arising out of the 

said reports. / ' 

[*] See S.R.O. 3180 dated 28-12-1956 published in Gaz. of had., 1956, Pt II, Sec. 3, 

Extra., page 2724. > ' 


73. Allowances and privileges of Governors of certain States.’ — ’The allow- 
ances and privileges of the Governor of Andhra Pradesh or of Madras or of each 
new State shall, until provision in that be ball is made by Parliament by law under 
clause (3 of Article 158, be such .as the President may, by order,* determine. 

i •] For the States Reorganisation (Governors’ Allowances and Privileges) Order, 1957, 
see S.R.O. 693 dated 1-3-1957 published in Gaz. of Ind, 1957, Pt II, Sec. 3, 
Extra., page 1089 (amended by G.S.R. 364 of 1968, Gaz. of Ind., 968, Pt. H, 
Sec. 3 (i), Extra., page 77 and G.S.R. 1866 dated 31-10-1970, Gaz. of Ind., 1970, 
Pt. II, Sec. 3 (i), Extra., page 863). 

For States Reorganisation (Governors’ Allowances and Privileges) Supplementary Order, 

1966 see G.S.R. 16$9 dated 29-10-1968, Gaz. of Ind, 29-10-1966, Pt II, S. S(i), 

- - * * 

Extra., page 795. 

% 

74. Distribution of revenues. — (1 Section 3 oi the Union Duties of Excise 
(Distribution) Act, 1953 and paragraphs 3 and 5 of the Constitution (Distribution 
of Revenues) Order, 1953, shall, in respect of the financial year 1956-57, have 
effect in the modified form set out in the Fourth Schedule* 
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(2) There shall be charged on the Consolidated Fund of India in respect of 
each of the three financial years 1957-58, 1958-59 and 1959-60 as grants-in^aid 

(a) the State of Bombay, the sum, if any, by which 8,58 per cent of the 
total of the amounts payable to that State under Articles 270 and 272 
falls short of 248.04 lakhs of rupees; 

B>) ti* 6 State of Kerala, the sum, if any, by which 61.91 per cent of the 
total of the amounts payable to that State under the said Articles falls 
short of 232.38 lakhs of rupees; 

'(c) the State of Madras, the sum, if any, by which 2.97 per cent of the 

total of the amounts payable to that State under the said Articles falls 

short of 24.65 lakhs of rupees; 

(d) the State of Mysore, the sum, if any, by which 46.75 per cent of the 

total of the amounts payable to that State under the said Articles falls 
' short of 289.80 lakhs of rupees. 

* ¥ . Jjr- V 

PART vn 

APPORTIONMENT OF ASSETS AND LIABILITIES OF 
CERTAIN PART A AND PART B STATES 

75. Application of Part— The provisions of this Part shall apply in relation 
to the apportionment of the assets and liabilities immediately before the appointed 

, v j? ev _ er y A or Part B State the whole or any part of whose territories is 

ans erred to another State or becomes °[Union territory] by virtue of the provi- 
sions o Part II; and the expression “existing State” shall accordingly be construed 
to mean any such Part A State or Part B State. ■ r 

[*] Substituted for “Part C State” by 1 A.L.O., 1950 (1-11-1956). 

, , J-^d and goods. — *(1) Subject to the other provisions of this Part, all 
ian and all stores, articles and other goods belonging to an existing State shall— 

(a) if within the existing State, pass to the successor State in which they are 

situated; or FTST i 1 

■ 

(b) if outside the existing State, pass to the successor State or if there be 
two or more successor States, to the principal successor State: 

Provided that where there are two or more successor States and the Central 
Government is of opinion that any goods or class of goods should be distributed 
among them therwise t han according to the situation of the goods, the Central 
Government may issue such directions as it thinks fit for a just and equitable 
distribution of the goods and the goods shall pass to llie successor States accord- 
ingly. ; . -• iml i 

(2) Any unissued stores of any class in an existing State shall pass to the suc- 
cessor State, or if there be two or more successor States, shall be divided between 
them in proportion to the total indents for stores of that class made in the period 
of three years ending with the 31st day of March, 1956, for the territories of the 
existing State included respectively in each of those successor States excluding the 
indents relating to the Secretariat and offices of Heads of Departments having 
jurisdiction over the whole of the existing State: 

Provided that nothing in this sub-section shall apply to stores he)d for speci- 
fic purposes, such as use or utilisation in particular institutions, workshops or under- 
takings or on particular works under construction. 

(3) In this section, the Expression and’ includes immovable property of every 
kind and any rights in or over such property, and the expression “goods” does not 
include coins, bank notes and currency notes. 


session of land though it was originally in- 
tended to be delivered to State Transport 
Corporation, Bombay. AIR 1962 Mys 169 
1171) (DB). 

^ 1 1 ^ ■ i ' . 


Section 76 — Note 1 

(1) Land acquired for State Transport 
Corporation, Bombay — After reorganisation 
Si assets of that Corporation devolving 

rwL S i ate of Mysore — State Transport 
"Apartment of Mysore is entitled to take pos- 
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77. Treasury and bank balances. — The total of the cash balances in all 
treasuries ol an existing State and he credit balances of that State with the Re- 
serve Bank of India immediately before the appointed day shall pass to the 
successor State, or, if 'here be two or more successor States, be divided between 
them according to the population ratio: 

Provided that for the purpose of such division, there shall be no transfer of 
cash balances from any treasury to any other treasury and the apportionment shall 
be effected by adjusting the credit balances of the successor States in the books 
of the Reserve Bank of India on the appointed day: 

Provided further that if any successor State has no account with the Reserve 
Bank of India the adjustment shall be made in such manney as the Central Gov- 
ernment may by order .direct, 

78. Arrears of taxes. — The rig 1 it to recover arrears of any tax or duty on pro- 
perty, including arrears of land revenue, shall belong to the successor State in 

which the property is situated, and the right to recover . arrears of any other tax 

or duty shall belong to the successor State in whose territories the place of assess- 

- tnent of that tax or duty is included. 

79. Right to recover loans and advances. — (1) The right to recover any loans 

or advances made before the appointed day by an existing State to any local 
body, society, agrici dturist or other person in an area within that State shall be- 
long to the successor State in which that area is included. . 

(2) The right to recover any loans or advances made before the appointed 
day by an existing State to any person or institution outside that State shall belong 
to the successor State or, if there be two or more successor States, to the principal 

successor State: 

Provided that where there are two or more successor States, any sum recover- 
ed in respect of any such loan or advance shall be divided between all the suc- 
cessor States according to the population ratio. 

80. Credits in certain funds. — The investments in the cash balance invest- 
ments account, the famine relief fund and the general fund of an existing State 
and the sums at the credit of an existing State in the Central Road Fund shall pass 
to the successor State or if there be two or more successor States, be divided 
between them according to the population ratio; and the investments in any spe- 
cial furi the objects of which are confined to a local area in an existing State shall 
pass to the successor State in which that area is included. 

81. Assets and liabilities of State undertakings. — <1) The assets and liabilities 
relating to any commercial or industrial undertaking of an existing State shall pass 
to the successor State in which the undertaking is located. 

(2) Where a Depreciation Reserve Fund is maintained by an existing State for 
any commercial or industrial undertaking, the securities held in respect of invest- 
ments made from that fund shall pass to the successor State in which the under- 
taking is located. _ . ■ 

82. Public debt. — (1) The public debt of the existing State of Hyderabad 
attributable to loans raised by the issue of Government securities and outstanding 
with the public immediately before the 31st day of October, 1956, shall as from 
that day be the debt of he Union, and immediately on such transfer of the debt. 


Section 78 — Note 1 


Section 81 — Note 1 


(1) Arrears of /tax — The word “arrears” 
i respect of tax has been used in Section 78 
i the sense of dues or what has become due 
y wav of tax and that does not depend on 
ssessment proceedings or quantification of 
rie amount. 1972 Tax L.R 2368 (2370) = 29 
iTC 215 (SC), {1967 LLJ 893, Reversed.) 


m 


fl) Irrespective of Section 34 of the Road 
Transport Corporation Act which authorises 
the Government to issue instructions to the 
Transport Corporation, Sec. 81 of the S. R. 
Act operates to transfer the assets and liabi- 
lities relating to any commercial or indus- 
trial -undertaking of an existing State to the 
successor State in which the undertaking is 
located. AIR 1959 Andh Pra 292 (301) = 
ULR {1958) Andh Pra 437 (JDB). 
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the Ceatral Government shall be deemed to have made a loan, to that State of an 
amount equal to the debt so transferred on the same terms in regard to interest 
and repayment as are applicable to the loans so raised by that State. 

(2) The public debt of any other existing State attributable to loans raised 
3by the issue of Government securities and outstanding with the public immediately 
before the appointed day shall, as from that day, be the debt of the successor 
State or, if there be two or more successor States, be the debt of such one of 
hem as the Central Government may, by order, specify, and in the latter case, — * 

(a) the other successor States shall, be liable to pay to the successor State 
so specified their shares of the sums due from time to tame for the 
servicing and repayment of the debt, and 
(b for the purpose of determining the said shares, the debt shall be deemed 
to be divided between the successor States as if it were a debt refer- 
red to in sub-section (3). 

(3) The public debt of an existing State attributable to loans taken from the 

Central Government, the Reserve Bank of India or any other bank before the ap- 
pointed day, including in the case of Hyderabad the loan deemed to have been, 
made by the Central Government under sub-section (1), shall pass to the successor 
State, or if there be two or more successor States, be divided between them in 
proportion to the total expenditure on all capital works and other capital outlays 
incurred up to the appointed day in the territories of the existing State included 
respectively in each of those successor States: ■ ’ ' b 

Provided that for the purposes of such division, only expenditure on assets for 
which capital accounts have been kept shall be taken into account: 

Provided further that any loan taken from the Central Government by the 
Government of an existing State before the appointed day in connection with the 
construction of buildings, roads or other works for the capital of a new State or 
any State affected by the provisions of Part II or for purposes incidental thereto 
shall, to the extent of the expenditure so incurred until that day, be wholly the 
liability of the successor State in which the capital is included. 

(4) Where a sinking fund or depreciation fund is maintained by an existing 
State for the repayment of any loan raised by it, the securities held in respect of 
investments made from that fund shall pass to the successor State or, if there be 
two or more successor States, be divided between them in the same proportion as 
the public debt referred to in sub-section (3). 

(5) In this section, the expression “Government security 7 ’ means a security 
created and issued by a State Government for the purpose of raising a pub c oan 
and having any of the forms specified in, or prescribed under, clause o sec- 
tion 2 of the Public Debt Act, 1944. 

83. Refund of taxes collected in excess.— The liability of an ^existing State to 
refund any tax or duty on property, including land revenue, co ec e in exces^ 
shall be the liability of the successor State in which the property is si a ed, an 
the liability of an existing State to refund any other tax or uty co ec in ex 
cess shall be the liability of the successor State in whose temtones the place of 

assessment of that tax or duty is included. 

84. Deposits— The liability of an existing State in respect of any civil depo- 
sit or local fund deposit shaU, as from the appointed day, be the liability of the 
successor State in whose area the deposit has been ma e. 

85. Provident funds. — The liability of an existing State m respect of the pro- 
vident fund account of a Government servant m service on the appointed, day 


Section 84 — Note 1 

fl) Contract with an ‘existing state’ for 
extraction o. Kattha from forest trees — 
Security deposit — Contract completed after 
the transfer of the retgion whereat the con- 
tract was to be performed to ‘successor State’ 
Demand for refund of the security deposit 
toade to the successor State, refused — Suit 


for recovery of the said amount against the 
successor State is maintainable - — Though 
the deposit could fall in the category of civil 
deposit within Section 84 that did not ex- 
clude the liability of the successor State 
under Section 87. AIR 964 IViadh Pra 213 
(214) (DB1. 


r j 
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shall, as from that day, bo the liability of the successor State 
eminent servant is permanently allotted. 

86. Pensions. — The liability of the existing States in respect of pensions shall 
pass to or, be apportioned between, the successor States in accordance with the 

provisions contained in the Fifth Schedule. 

87. Contracts.— !!) Where before the appointed day an existing State has 
made any contract in the exercise of its executive power for any purposes of th_ 
State, that contract shall be deemed to have been made in the exercise of .he 

executive power — - 

(a) if there be only one successor State, — of that State; 

ru\ if there be two or more successor States and the purposes of the con- 
M tect are, X the appointed day, exclusively purposes of any one 

of them. — of that State; and . 

(c) if there be two or more successor States and the purposes of the contra^ 
* ' are> ^ from that day, not exclusively purposes of any one of them, 

, ,, ri „v te jmd liabilities which have accrued, or may accrue, irnder imy such 

Stat! bright? isorltate or the principal 

% Ms g 

SfortoSt of 

dfreC L For the purposes of this section, there shah be deemrf tobe included in 

* e £ oSeTr^d 6 ^ W any Court or other 

( tribunal in proceedings relating to the co tract; and 


m An employee* of^old ML^State retired 
before reorganisation and settied down in 
Nagpur and had been drawing pension 

from Nagpur Treasury. The 
Claimed increases in pension as gra* 1 ■ tvTa i ia- 
present M. P. Government from the Maha 

rashtra Government. 

Held, that the State of Bombay (now 

re^en'e^tog Stete^Ma^yT^adesh 
would not be liable to give the inCTease tn 
toe pension which had teen fganted by the 
present State of Madhya Pradesh to its 

gStoier? and the petitioner <»uld not l^ 

a claim for such increase In the 

been made by the present State or 
Madhya Pradesh. Section 80 of the Act deals 
SJith the HabiUty of the existhig State _and 
any liability which is incurred after 1 11 
1956 by a successor State could not 
paid to be a Uability of the exuding State 
md as such, one successor State 
bound by the Uability which hfsbeen c^t 
ed by another successor State. AIR 1970 Bom 
H.17 (121) = 72 Bom LR 258. 

Section 87 — Note I 

;m Held, that the case of the petitioners 
was not governed by Section 87 of the Act 
ns the claim made by the petitioners was 
Hot one arising out of an alleged breach or 
IBny term of the contract between them and 
the State Government. AIR 1959 Bom 363 
|3Q6) o ILR 11959) Bom 1267 (DB). 


(2) The word Uability in its widest 
means' an obligation or duty todo “ 

or to refrain from doing something* The v 
is no reSon why any restricted meaning 
should be given to the word liability used 
dn this Act. The FarUament intended^ to 
include in the word liability not only a 
financial obUgation but also obligation of 
every other kind, including one of reinstat- 
ing a Government servant wrongly dismiss- 
ed AIR 1959 Bom 363 (365) — ILR (1959) 
Bom 1267 (DB). 

(3) Suit for arrears of pay and allowances 
by a servant of former M. P. State decreed 
— Liability to pay decretal amount — Suit 
was not in respect of an actionable wrong 
other than breach of contract within the 
meaning of Section 88 but was on a con- 
tract. either express or implied on he basis 
of terms of appointment and condi 1 ions of 
service prescribed by the Government and 
accepted by plaintiff — Suit was covered by 
Section 87 (C) and hence the new State of 
M P as the principal of two successor States 
was liable for the plaintiff’s claim. ILR 

(1968) Bom 1024 (1050). 

(4) Contract with an ‘existing State’ for 
extraction of Kattha from forest trees — 
Security deposit — Contract completed after 
the transfer of the region whereat the con- 
tract was to be performed to “successor 
State” — Demand for refund of the security 
depos it made to the successor State, refused 

Suit for recovery of the said amount 

against the successor State — - Held main- 
tainable. AIR 1964 Madh Pra 213 (214) (DB). 


mm** 
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(b) any liability in respect of expenses incurred in or in connection with 

any such proceedings. 


(3) This section shall have effect subject to the other provisions of this Part 
relating to the apportionment of liabilities in- respect of loans, guarantees and other 
financial obligations; and bank balances and securities shall notwithstanding th^t 

they partake of the nature of contractual rights, be dealt with under those provi- 
sions. 


OBJECTS AND REASONS 

“Rights and liabilities under subsisting contracts and outstanding liabilities in 
respect of actionable wrongs are matters of immediate concern to the public. 
Since it is desirable that the private party should know with which successor 
State he would have to deal ■ after reorganisation, general provisions are marTa in 
clauses 82 and 83 (now Sections 87 and 88) for this purpose. Where there is 
more than one successor State to an existing State and the rights and liabilities 
in respect of a contract or actionable wrong cannot be locally allocated to a parti- 
cular successor State, it is allocated to the principal successor State subject txt 
subsequent fina ncial adjustment between that State and the other successor State 
which may be concerned in the matter/’ — S.O.R. 


88. Liability in respect of actionable wrong.— Where, immediately before the 
feppomted day, an existing State is subject to any liability in respect of an action- 
able wrong other than breach of contract, that liability shall — 

(a) if there be any one successor State, be a liability of that State; 

(b) if there be two or more successor States and the cause of action arose 
wholly within the territories which as from that day are the territories 
of one of them, be a liability of that successor State; and 


(c in any other case, be initially a liability of the principal successor State, 
but subject to such financial adjust ment as may be* agreed upon 
between all the successor States concerned, or in default of such agree- 
ment, as the Central Government may by order direct. 

' OBJECTS AND REASONS 


See under Section 87. 


89. liability as guarantor of co-operative society.*— *Where* immediately before 
the appointed day, an existing State is liable as guarantor in respect of any liability 
of a registered co-operative society, that liability of the existing State shall, > 

(a) if there be only one successor State, be a liability of that State; 

(b) if there be two or more successor States and the area of the society^ 
operations is limited to the territories which as from that day are the 
territories of' one of them, be a liability of that successor State; and 

(c) in any other case, be a liability of the principal successor State: 


Section 88 — Note 1 

fl) The term “actionable wrong** means 
an illegal or unauthorised act infringing a , 
legal right of another affording him a 
ground for action in law. Where the peti- 
tioners who are citizens of India are chal- 
lenging the orders of their dismissal on the 
ground of infringement of Article 311 (2) of 
the Constitution, tiie wrong complained of 
by the petitioners is an actionable wrong 
within the meaning of Section 88 of the Act 
and they would be entitled to the protec- 
tion under Article 226. AIR 1959 Bom 363 
(367) = ILR (1959) Bom 1267 (DB). 

(2) Applicability — Cause of action, mean- 
ing of — Government servants under former 
Madhya Pradesh State serving in districts 
now forming part of Bombay State — Dis- 
missal prior to 1-11-56 by Madhya Pradesh 
®tate — Petitions under Articles 226 and 227 
challenging orders of dismissal against Bom- 


bay State filed in Bombay High Court — 1 
Petitions held were maintainable. AIR 1959 
Bom 363 (367, 368) = ILR (1959) Bom 1267 
(DB). 

(3) The term ‘cause of action’ in Sec. 88 
(b) as is generally understood, means every 
fact which, if traversed, it would be neces- 
sary for the plaintiff to prove in order to 
support his right to the judgment of the 
Court. AJR 1959 Bom 383 (367) = ELR 
(1959) Bom 1267 (DB). 

(4) Section 88 operates only where the 

cause of action for the suit arises wholly in 
the territory of one of the two successor 
States a ter States, reorganisation and cannot 
apply where the cause of action arises partly 
dn one successor State and partly in another 
successor State. In such a case Section 87 
would apply. ILR (1968) Bom 1024 (1042. 

1043). 
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Provided fhat in any such case as is referred to in clause ifc), the initial allo- 
fcation of liabilities under this section shall be subject to such financial adjustment 
as may be agreed upon between all the successor States, or in default of such 
agreement, as the Central Government may by order direct. 

90. Items in suspense. — If any item in suspense is ultimately found to affect 
an asset or liability of the nature referred to in any of the foregoing provisions of 
this Part, it shall be dealt with in accordance with that provision* 


91. Residuary provision. — The benefit or burden of any assets or liabilities of 
an existing State not dealt with in the foregoing provisions o" this Part shall — 

(a) if there be only one successor State, pass to that State, and 
m ^ there he two or more successor States, pass to the principal successor 
State in the first instance, subject to such financial adjustment as may 
be agreed upon between all the successor States before the 1st day of 
October, 1957, or in default of such agreement, as the Central Gov- 
ernment may by order direct. 


92. Power of the Central Government to order allocation or adjustment in 
certain cases. — Where by virtue of any of the provisions of this Part, any of the 
successor States becomes entitled to any property or obtains any benefits or be- 
comes subject to any liability, and the Central Government is of opinion, on a re- 
ference made within a period of three years from the appointed day by any State 
that it is just and equitable that that property or those benefits should be trans- 
ferred to or shared with, one or more of the other successor States, or that a con- 
tribution towards that liability should be made by one or more of the other suc- 
cessor States, the said property or benefits shall be allocated in such manner, or 
the other successor State or States shall make to the State primarily subject to the 
liability such contribution in respect thereof, as the Central Government may, after 
consultation with the State Governments concerned by order determine. 

9 

OBJECTS AND REASONS 

“The division of assets and liabilities is bound to be a complicated matter and 
it may well be anticipated that the general provisions made in this part will not 
cover all possible cases fully and satisfactorily. This section accordingly vests 
the Central Government with power to make such adjustments as may be found 
just or equitable. It is proposed that this power should be exercisable by ^ 
Central Government only on a reference being made by the aggrieved State within 
a period of three years from the appointed day and only after consultation with 
all tiie State Governments concerned.” — S.O.R. 


93. Certain expenditure to be charged on the Consolidated Fund. — All sums 
payable* by the Union to any State or by any State to any other State or to the 
Union by virtue of the provisions of this Part shall be charged on the Consolidated 
Fund of India or, as the case may be, the Consolidated Fund of the State by 


which such sums are payable. 


PART VI 


APPORTIONMENT OF CERTAIN ASSETS AND LIABILITIES 

OF THE UNION 

04. Definitions. — In this Part, — 

(a) “existing State” means any of the existing Part C States of Ajmer, Bho- 
pal, Coorg, Kutoh and Vindhya Pradesh; 


Section 81 — Note 1 

fl) Family grant by Travancore State 
continued by United State of Travancore- 
Cochin — Grant not repudiated by succes- 
sive States til 1 Constitution came into force — 
Suit by grantee’s family against Kerala State 
— Held that Section 91 fa) of the . States 
Reorganisation Act, 1950 was sufficient to 
fasten the liability of the Travancore- 
Cochin State on the Kerala State, and plain- 
tiff's right to the grant could be adjudged 


and enforced by municipal courts of the 
State. 1960 Ker LJ 1461 (1466). 

(2) Act of State — Formation of State of 
Travancore-Cochin was act of State but not 
formation of Kerala State — Plaintiff’s 
claim to annuity recognised by State of 
Travancore-Cochin — Suit for such claim 
against Kerala State entertainable by Munici- 
pal Court. AIR 1964 Ker 123 (124) (DB). 
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(b) “Union purposes” mean the purposes of Government relatable to any of 
the matters mentioned in the Union List. 

95. Passing of certain assets and liabilities of the Union to successor States.—* 
Subject to the other provisions of this Part, — - 

(a) such of the' assets of the Union within an existing State as are imme- 
diately before the appointed day held by the Union for purposes of 
the governance of that. State shall, as from that day, pass to the suc- 
cessor State, unless the purposes for which the assets are so held are 
Union purposes; and 

(b) all liabilities of the Union arising out of, or in relation to, the govern- 

ance of an existing State shall, as from the appointed day, be liabilities 
of the successor State, unless the liabilities are relatable to the Union 
purpose. 

96. Arrears of taxes. — ’The right to recover arrears of any tax (including land 

revenue) due in an existing State, being a tax enumerated in the State List, shall 
pass to the successor State. - ^ 

97. Loans and advances. — The right to recover any loans or advances made 
before the appointed day to any local body, society, agriculturist or other person 
in an existing State shall belong to the successor State unless the loan or advance 
was made in connection with a Union purpose. 

dr _ 

98. Debts due to Central Government. — ’Any debt of an existing State attri- 
butable to any loan given by -fhe Central Government on or after the 1st day of 
April, 1954, and outstanding immediately before the appointed day shall be a debt 
due by the successor State to the Central Government. 

99. Provident Fund. — The liability of the Union in respect of the provident 

fund account of a Government servant serving immediately before the appointed 
day in an existing State under the administrative control of the Lieutenant-Gover- 
nor or Chief Commissioner thereof shall, as from that day, be the liability of the 
successor State: ~ j jgg 

, Provided that the Central Government shall transfer to the successor State 
funds equal to the liability of the Union as on the appointed day. 

100. Pensions. — ’Where a Government servant under the administrative con- 
trol of the Lieutenant-Governor or Chief Commissioner of an existing State has, 
before the appointed day, retired or proceeded on leave preparatory to retirement, 
any outstanding claim in respect of his pension shall be settled by the successor 
State; but the liability in respect of the pension sanctioned to any such Govern- 
ment servant, whether before or after the appointed day, shall be the liab ty o 
the Union. 

101. Contracts. — (1) Any contract made before the appointed day by the 
Union in the exercise of its executive power for purposes of the governance o an 
existing State shall, as from that day, be deemed to have been made m the exer- 
cise of the executive power of the successor State, unless the purposes 0 e con_ 
tract are Union purposes; and all rights and liabilities which have accrued or May 
accrue under any such contract shall, to the extent to which they wou _ ave 
been rights and liabilities of the Union if this Act had not been passed, be rights 

and liabilities of the successor State. 

(2) The provisions of sub-sections (2) and (3) of section 87 shall apply in re- 
lation to any such contract as they apply in relation to a contract to which sub- 
section (1) of that section applies. 


Section 101 — Note 1 

(1) N stood for election to the Legislative 
Assembly of the M. P. State. At the time 
he filed his nomination paper he had entered 
into contracts with the Government of the 
State of Bhopal and which had, by the fic- 
tion of Section 101, become the contracts of 
the Government of M. P. State. It was held 
that N held the contracts from the appro- 


priate Government within Sec. 7 (d) of the 
Representation of the People Act and in com- 
ing to that conclusion there was no question 
of the provision of Section 101 and the fic- 
tion contained therein being incorporated in- 
to the Representation of the People Act be- 
fore it became effective. AIR 1959 Madh 
Pra 58 (62) (DB1 
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PART IX 

PROVISIONS AS TO CERTAIN CORPORATIONS AND INTER-STATE 

AGREEMENTS AND ARRANGEMENTS 


» k 

102. Provision as to certain State Financial Corporations*—^].) As from the 

appointed day, the Financial Corporations established under the State Financial 
Corporations Act, 1951, for the existing States of ' Madhya Bharat, Punjab, Rajas- 
than and Travancore-Cochin shall be deemed to be the Financial Corporations 
established under the sa d Act for the new States- of Madhya Pradesh, Punjab* 
Rajasthan and Kerala, respectively, 

(2) The States of Kerala, Madhya Pradesh and Pajasthan shall be liable to 
pay to the States of Mad)*as, Rajasthan and Madhya Pradesh, respectively, on 
account of the share of each of the last-named States in the paid-up capital of 
the Financial Corporations for the existing States of Travancore-Cochin, Madhya 
Bharat and Rajasthan, respectively, such amount as the Central Government may 
by order determine. 

(3) As from the appointed day, the Financial Corporations established under 
the State Financial Corporations Act, 1951, for the existing States of Andhra and 
Hyderabad shall stand amalgamated and shall >e deemed to be the Financial 
Corporation established under the said Act for the State of Andhra Pradesh. 

(4) After consulting the Governments of the existing States of Andhra and 
Hyderabad, the Central Government may, before the appointed day, by notified 
Older,* provide for the constitution of the Board of Directors of the Financial 
Corporation for the State of Andhra Pradesh and for such consequential, incidental 
and supplemental matters as may, in the opinion of the Central Government, be 
necessary to give effect to the provisions of sub-section (3). 

(5) The State of Andhra Pradesh shall be liable to pay to each of the new 
States of Mysore and Bombay on account of its share of the paid-up capital of the 
Financial Corporation for the existing State of Hyderabad such amount as the 
Central -Government may, by order, determine. 

(6) As from the appointed day, ihe Financial Corporations established under 
the State Financial Corporations Act, 1951, for the existing States of Bombay and 
Saurashtra shall stand amalgamated and shall be deemed to be the Financial Cor- 
poration established under the said Act for the new State of Bombay. 

(7) After consulting the Governments of the existing States of Bombay and 
Saurashtra, the Central Government may, before the. appointed day, by notified 
order,! provide for the constitution of the Board of Directors of the Financial 
Corporation for the new State o Bombay and for such consequential, incidental 
and supplemental matters as may, in the opinion of the Central Government, 'ye 

necessary to give effect to the provisions of sub-section (6). 

* % 

(8) The new State of Bombay shall be liable to pay to each of the new States 
of Mysore and Rajasthan on account of its share of the paid-up capital of the 
Financial Corporation for the existing State of Bombay such amount as the Central 
Government may, by order, determine. 

[®] For the Andhra Pradesh State Financial Corporation Order, 1956, see S.R.O. 2512 
dated 29-10-1956 published in Gaz. of Ind., 1956, Extra., Pt II, Sec. 3, p. 2187. 

IT] For the Bombay State Financial Corporation Order, 1956, see S.R.O. 2513 dated 
29-10-1956, ibid, page 2191. 


103. Provisions as to the Madras Industrial Investment Corporation. — (1) As 
from the appointed day, the Madras Industrial Investment Corporation constituted 
for the existing State of Madras shall be deemed to have been constituted for that 
State with its area as altered by the provisions of Part II. 

(2) The State of Madras® shall be liable to pay to each of the new States 
of Kerala and Mysore on account of its share of the pa d-up capital of the said 
Corporation such amount as the Central Government may, by order, determine. 

[*] Now known as Tamil Nadu — See Act 53 of 1968. 


104. Amendment of Act 2 of 1934. — [Not printed.] 
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105* Amendment of Act 6 of 1943. — [Not printed.] 


106. Provision as to certain State Electricity Boards and apportionment of 
their assets and liabilities.— (1) The State Electricity Board constituted under the 
Electricity (Supply) Act, 1948, for any of the existing States of Bombay, Madhya 
Pradesh and Saurashtra shall, as from the appointed day, continue to function in 
those areas in respect of which it was functioning immediately before tiaat day f 
subject to the provisions of this section and to such directions as may from time 
to time he issued by the Central Government. 

(2) Any directions issued by the Central Government under sub-section (1) id 
respect of any such Board shall include a direction that the said Act shau in its 
application to that Board have effect subject to such exceptions and modifications 
as the Central Government thinks fit. 


(3) A State Electricity Board continued under sub-section (1) shall cease to 
function as from, and shall be deemed to be dissolved on, the 1st day of Novem- 
ber, 1957, or such earlier date as the Central Government may by order appoint^ 
and upon such dissolution, its assets and liabilities shall, — 

> (a) in the case of the Board for Saurashtra, pass to the State of Bombay, 

and 


fb) in the case of the Board for the existing State of Bombay or Madhya 
Pradesh, be apportioned between the successor States in such manner 
as may be agreed upon between them within one year of the dissolu- 
tion of the Board or if no agreement is reached, in such manner as th© 
Central Government may by order determine. 

(4) Nothing in the preceding provisions of this section shall be construed as 
preventing the Government of any of the successor States to the existing States of 
Bombay, Madhya Pradesh and Saurashtra from constituting at any time after th© 
appointed day a State Electricity Board for that successor State under the provi- 
sions of the said Act; and if such a Board is so constituted before the dissolution 
of a Board continued under sub-section (1) and functioning in any part of that 
successor State, — 

(a) provision may be made by order of the Central Government enabling the 
new Board to take over from the existing Board all or any of its under- 
takings, assets and liabilities in that State; and 
fb) upon the dissolution of the existing Board, any assets and a ^ 
which would otherwise have passed to the successor State by OI **^ 
the provisions of sub-section (3) shall pass to the new Boar ins a 

to the successor State. 


107. Continuance of arrangements in regard to generation and supp y 
electric power and supply of water. — If it appears to the Central C ovemmen 
the arrangement in regard to the generation or supply of e ec c power or 
supply of water for any area or in regard to Uie development of any proiect for 
such generation or supply has been or is likely to be modified to the disadvantage 
of that area by reason of the fact that it has been transferee y e pr visi n 
Part n from the State in which the power stations and other installations for the 

generation and supply of such power, or the catchment area rw 

works for the supply of water, as the case may be, are located, the Central Gov- 
ernment may give such directions as it deems prop®: to the State Government or 
other authority concerned for the maintenance, so far as practicable, of the pro- 


vious arrangement, 

108 Continuance of agreements and arrangements relating to certain irriga- 
tion, power or multipurpose projects.— (1) Any agreement or arrangement entered 
into between the Central Government and one or more existing States or between 
jtwo or more existing States relating to — 

(a) the administration, maintenance and operation of any project executed 

before the appointed day, or - - 

(b) the distribution of benefits, such as, the right to receive and utilise water 

or electric power, to be derived as a result of th© execution of sucn 

project. 





i 
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which was subsisting immediately before the appointed day shall continue in force, 
subject to such adaptations and modifications, if any (being of a character not 
affecting the general operation of the agreement or arrangement), as may be agreed 
upon between the Central Government and the successor State con- 
cerned or between the successor States concerned, as the case may 

be, by the 1st day of November, 1957, or, if no agreement is reached by the said 
d<i ;e, as may be made therein by order of the Central Government. 

(21 Where a project concerning one or more of the existing States affected 

by Ae provisions of Part H has been taken in hand, but not com- 
pleted, or has been accepted by the Government of India for inclu- 
sion in the Second Five-Year Plan before the appointed day, nei- 

ther the scope of the project nor the provisions relating to its administration, main- 
tenance or operation or to the distribution of benefits to be derived from >t shall 

be varied, — 

(a) in the case where a single successor State is concerned with the project 
after the appointed day, except with the previous approval of the Cen- 
tral Government, and 

Qy) in the case where two or more successor States are concerned with the 
project after that day, except by agreement between those successor 
States, or if no agreement is reached, except in such maimer as the 
Central Government may by order direct, 

and the Central Government may from time to time give such directions as may 
appear to it to be necessary for the due completion of the project and for its 
administration, maintenance and operation thereafter. 

(3) In this section, the expression “project” means a project for the promotion 
of irrigation, water-supply or drainage or for the development of electric power or 
forthe regulation or development of any inter-State river or nver valley. 

109 General provision as to statutory corporations. — (1) Save as otherwise 
expressly provided by the foregoing provisions of this Part, where any body coipo- 
Ste has been constituted under a Central Act, State Act or Provincial Act for an 
exLting State the whole or any part of which is by virtue of the provisions of 
Part II transferred to any other existing State or to a new State, then, notvwth- 
standing such transfer, the body corporate shall, as from the appointed day, 
«mHnue to function and operate in those areas m respect of which it was func- 
ttoSe and operating immediately before that day, subject to such direction as 
mav from time to time be issued by the Central Government, until other provi- 
sion is made by law in respect of the said body corporate. 




Section 109 — Note 1 

mi charity Commissioner appointed under 
he provisions of Bombay Public Trusts Act 
£ a Corporation sote for all purposes in - 
■*111111112 be hearing oi appeal under S. 70 of 
be Bombay Public Trusts Act. (1959) 38 Mys 

LJ 258 (263). 

fov Appeal to Charity Commissioner under 
5. 70 of Bombay Public Trusts Act before re- 
organisation of States - Even .a^er re- 
organisation be, has power to hear uv^ 
anneal from 4 districts transferred to Mysore 
Itate by Virtue of Section 109. (1959) 38 

Mys LJ 258 (263). 

(3) Section 109 which indicates that a 
competent law could make other provisions in 
respect of the matter covered by its sub-sec- 
tion (1) does not prescribe any conditions or 
limitations within which the said law is 
to operate. The law therefore can make 
any provision other than the one indicated 
In Section 109. AIR 1963 Mys 66 (71) = 
1962 Mys LJ (Supp) 49. 

(4) Muslim wakf in Kanyakumari district 
— District transferred from Travan core -Cochin 


to Mad i’as State on reorganization of States in 
1956 — Muslim Wakf Act coming into force 
in Madras in 1955 but the Wakf Board con- 
stituted in Madras in 1958 — No State Wakf 
Board functioning on 1-11-56 in the State of 
Travancore-Cochin — Hence Madras State 
Wakf Board can have jurisdiction over 
ithe Kanyakumari District and include the 
wakf in Public Wakf list. (1968) 2 Mad LJ 
144 (150). 

(5) Mutts and Temples in South Kanara 
District were within the jurisdiction of the 
Commissioner for Relig ous and Charitable 
endowments of Madras State when the dis- 
trict was in Madras State before reorganisa- 
tion. After reorganisation the district went 
to Mysore State. Mysore State issued a noti- 
fication under S. 122 of ■ the S. R. Act and 
placed the temples under the Commissioner 
for Religious and Charitable Endowments for 
Mysore State — Madras Commissioner can- 
not exercise jurisdiction under S. 109 of the 
States Reorganisation Act over the temples in 
South Kanara. (1967) 12 Law Rep 195 
(204) (Mys). 

■ ■ fri i 
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(2) Any directions issued by the Central Government under sub-section (1) in 
respect of any such body corporate shall include a direction that any law by 
which the said body corporate is governed shall in its application to that body 
corporate have effect subject to such exceptions and modifications as may be speci- 
fied in the direction. 

110. Temporary provisions as to the continuance of certain existing road 
transport permits. — (1) Notwithstanding anything contained in section 63 of the 
Motor Vehicles Act, 1939, a permit granted by the State or a Regional Transport 
Authority in an existing State, the whole or any part of the territories of which 
is transferred to another existing State or to a new State shall, if such permit was, 
im m ediately before the appointed day, valid and effective in any area in the terri- 
tories so transferred, be deemed to continue to be valid and effective in that area 
after that day subject to the provisions of that Act as for the time being in force 
in that area; and it shall not be necessary for any such permit to be countersign- 
ed by any other State or Regional Trans ort Authority for the purpose of vali- 
dating it for use in such transferred territories; . 

Provided that the Central Government may, after consultation with the State 
Government or Governments concerned, add to, amend or vary the conditions 
attached to the permit >y the Authority by which the permit was granted. 

(2) No tolls, entrance fees or other charges of a like nature shall he levied 
after the appointed day in respect of any transport vehicle for its operations in any 
transferred territory under any such permit, if such vehicle was, immediately be- 
fore that day, exempt from the payment of any such to ! entrance fees or other 
charges for its operations beyond the boundaries of the State in which such per- 
mit was granted: lIM 

Provided that the Central Government may, after consultation with the State 
Government or Governments concerned, authorise the levy of any such toll, en- 
trance fees or other charges, as the case may be, 

111. Special provision relating to retrenchment (compensation in certain 

cases. — Where, on account of the reorganization of the States under this Act, any 
body corporate constituted under a Central Act, State Act or Provincial Act, any 
co-operative society registered under any law relating to co-operative societies or 
any commercial or industrial under along of an existing State, is reconstituted or 
reorganised in any manner whatsoever or is amalgamated with any other body cor- 
porate or undertaking, or is dissolved, ~ and in consequence of such reconstitution, 
reorganization, amalgamation or dissolution any workman employed by such body 
corporate or in any such undertaking is transferred to, or re-employed by, any 
other body corporate or undertaking, then, notwithstanding anything contained in 
section 25-F of the Industrial Disputes Act, 1947, such transfer or re-employment 
shall not entitle him to any compensation under that section: 

Provided that-— 

W 

(a) the terms and conditions of service applicable to the workman after such 

transfer or re-employment are not less favourable to the workman than 
those applicable to him immediately before the transfer or re-employ- 
ment; and 

(b) the employer, in relation to the body corporate or the undertaking 

where the workman is transferred or re-employed, is by agreement or 
otherwise legally liable to pay to the workman, in the event of his re- 
trenchment, compensation under section 25-F of the Industrial Disputes 
Act, 1947, on the basis that his service has been continuous and has 
not been interrupted by the transfer or re-employment. 


Section 110 — Note 1 

fl) Inter-State routes between States of 
Madhya Pradesh and Bombay — Before re- 
organisation of States routes falling within 
State of old Madhya Pradesh — Permits 
jgranted by R. T. A. of old M. P. — Recipro- 
cal agreement between Bombay and M. E. 


States after reorganisation of States — 
Routes allotted to newM. P. — Applications 
■for renewal should be made to R. T. A, 
Madhya Pradesh. AIR 1962 Madh Pra 
161) (DB). 


— 
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112. Provision as to the Dev as worn Surplus Fund of Travancore, — (1) As 
from the appointed day, there shall be established in the State of Madias a Deva- 
swom Fund for the management of Hindu temples and shrines in the territories 
transferred to that State from the State of Travancore-Cochin. 

(2/ The assets as on the appointed day of the Devaswom Surplus Fund con- 
stituted by section 26 of the Travancore-Cochin Hindu Religious Institutions Act, 
1950, shall be divided into two parts in the ratio of 37.5 to 13.5 in such manner 
as the Central Government may, by order, direct, and the smaller part shall, as 
from the appointed day, be transferred to the Fund mentioned in sub-section (1). 

113, Continuance of facilities in certain State institutions. — The Central Gov- 
ernment may, in respect of the institutions of the categories specified in the Sixth 
Schedule located in a new State or in the State o:i Andhra Pradesh or Madras, 
direct that such facilities as may be specified in the direction shall be provided 
to the Government and the people of one or more adjoining States for such period 
as may be so specified; and thereupon chose facilities shall be provided for the 
said period upon such terms and conditions as may be agreed upon between the 
State Government concerned before the 31st day of March, 1957, or, if no agree- 
ment is reached by 'he said date, as may be fixed by order of the Central Govern- 
ment. 

OBJECTS AND REASONS 

Section 113 and Schedule VI. — “Provision is made in this [section] for the 
continuance of facilities in certain classes of State Institutions, such as engineer- 
ing colleges, medical colleges. Government hospitals, research institutions and 
central jails, which are now enjoyed by all areas within the existing State. In 
order that the transfer of territory from one State to another might not be allow- 
ed to cause serious dislocation, the Central Government is empowered to issue 
directions to the State Government concerned for the continuance of such faci- 
lities. Agreements will no doubt be reached between the State Governments as 
to the terms and conditions on which facilities in institutions located in transferred 
territories will be continued for the Government and the people of the adjoining 
States,” — S.O.R. 

PART X 

PROVISIONS AS TO SERVICES 


114. Provisions relating to All India Services. — (1) In this section, the expres- 
sion “State cadre’', — 

(a in relation to the Indian Administrative Service, has the meaning assign- 
ed to it in the Indian Administrative Service (Cadre) Rules, 1954; and 


(b) in relation to the Indian Police Service, has the meaning assigned to it 
in the Indian Police Service (Cadre) Rules, 1954. 

(2) As from the appointed day, there shall he constituted for each of the new 
States a State cadre of the Indian Administrative Service and State cadre of the 
Indian Police Service. 

(3) The initial strength and composition of each of the Said cadres shall be 
such as the Central Government may by order" determine before the appointed 

day. 

(4) The cadres of each of the said services for the existing States of Bombay, 
Madhya Pradesh, Punjab and Vindhya Pradesh, and for the existing Part B States 
shall, as from the appointed! day, cease to exist, and the members of each of the 
said services borne on those cadres shall be allocated to the State cadres of the 
same service for the new States or for the other existing States in such manner 


Section 113 — Note 1 

(U The policy underlying Section 113 of 
the Act and the various notifications issued 
thereunder by the concerned Government is 
to extend equal facilities and opportunities 
to students belonging to areas which once 
formed part of the Hyderabad State but 
were removed from the State and included 

[Vol. 19.1 3 A. M. 45 


on other States. This does not constitute dis- 
crimination against students of the Telan- 
gana area and does not amount to an infrac- 
tion of guarantees contained in Article 14 of 
the Constitution. AIR 1959 Andh Pra 437 
(441) = ILR (1959) Andh Pra 137 (DB). 

— ■ 1 i 
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and with effect from such date or dates as the Central Government may by order 
specify, 

(5) Nothing in this section shall be deemed to affect the operation after the 
appointed day of the All-India Services Act, 1951, or the rules made thereunder 
in relation to the State cadres of the said services constituted under sub-section (2) 
and in relation to the members of those services borne on the said cadres. 

| 

[*] For the All-India Services • (Reorganisation of Cadres) Order, 1956, see S.R.O, 

2511, dated 27-10-1956, published in Gaz. of Ind.» 1956, Pt II, Sec. 3, Extra., 
page 2165. j 

115. Provisions relating to other services. — '(1) Every person who immedi- 
ately before the appointed day is serving in connection with the affairs of the 
Union under the administrative control of the Lieutenant-Governor or Chief Com- 
missioner in any of the existing States of Ajmer, Bhopal, Coorg, Kutch and Vindhya 
Pradesh, or is serving in connection with the affairs of any of the existing States 
of Mysore, Punjab, Patiala and East Punjab States Union and Saurashtra shall, 
as from that day, be deemed to have been allotted to serve in connection with 
the affairs of the successor State to that existing State. 

(2) Every person who, immediately before the appointed day, is serving in 
connection with the affairs of an existing State part of whose territories is trans- 
ferred to another State by the provisions o' Part II shall, as from that day, provi- 
sionally continue to serve in connection with the affairs of the principal successor 
State to that existing State, unless he is required by general or special order of the 
Central Government to serve provisionally in connection with the affairs of ' any 
other successor State. 

(3) As soon as may be after the appointed day, the Central Government shall, 
by general or special order, determine the successor State to which every person 


SECTION 115 — SYNOPSIS 

1. Scope. 

2. Sub-section (2). 

3. Sub-section (3). 

4. Inter-State Seniority Lists. 

5. Sub -section (5) — General. 

6. Division and integration — Sub-s. (5), 

Clause (a). 

7. Fair & equitable treatment — Sub-s. (5), 

Clause (b). 

8. Opportunity to make representation. 

9. Conditions of service. 

10. Sub-section (7). 

11. Previous approval — Sub-s. (7) Proviso. 

1. Scope. — (l) The Central Government 

under Section 115 is to determine the princi- 
nles governing equation of posts and prepare 
a common gradation list by integration oi 
services. It has to ensure fair and equitable 
treatment to all persons in the matter o 
integration of services and preparation of 
gradation lists after giving opportunities t o 
the parties affected to make their representa- 
tion. 1973 Lab IC 84 (86) = (1973) 1 SCWR 
94. 

(1A) Equation of posts is a matter within 
the province of Central Government. It is 
not within province of Courts to ay down 
what are the principles to be adopted for 
purposes of equation. But if a particular deci- 
sion is mala fide or arrived at on totally 
irrelevant and extraneous considerations, 
such a decision can be interfered with by 
courts. AIR 1973 SC 2102 (2106) = (1973) 1 
Serv LR 1007 (1013) (SC). 

(2) Che result of integration of services 
under Section 115 is that officers belonging 


to different categories and coming from dif- 
ferent integrated parts of new State when 
they were equated under one category, their 
original differences disappeared and after 
integration they belonged to one .category 
only,, namely, category fixed by Central 
Government. State Government gets no right 
to put at naught integration made by Cen- 
tral Government even for promotion to 
higher grades on basis that originally offi- 
cers belonged to different categories and 
exercised different powers or enjoyed dif- 
ferent scales of pay. 1972 Lab IC 925 (927, 
928) = 1972 MPLJ 627 (DB). 

(3) There is nothing in Section 115 or Sec- 

tion 117 of the Act which prohibits the Cen- 
tral Government in any way from taking 
the aid and assistance of the State Govern- 
ment in the matter affecting the integration 
of the services. So long as the act of ultimate 
Integration is done with the sanction and ap- 
proval of the Central Government and so 
long as the Central Government exercises 
general control over the activities of the 
State Government in the matter, it cannot 
be held that there has been any violation 
of the principle “delegatus non potest dele- 
gare.” AIR 1968 SC 850 (857) = (1968) 2 

SCR 186 ** ILR (1970) 2 Puna 1 (19). 

(4) So long as Central Government had 
power to give directions to State Govern- 
ment for ensuring fair and equitable treat- 
ment to persons affected by provisions of 
Section 115 and for carrying out its decisions 
in respect of representations made to it by 
such persons, it could not said that process 
of integration is complete. AIR 1965 Guj 23 
(39) = ILR (1963) Guj 1204 (FB). 

(5) It is not correct to say that the word 
“integration” merely covers allotment. The 
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referred to in sub-section (2) shall be finally allotted for service and the date with 
effect from which such allotment shall take effect or be deemed to have taken 
effect. 

(4) Ever}' person who is finally allotted under the provisions oi sub-section (3) 
to a successor State shall, if he is not already serving (herein be made available 
for serving in that successor State from such date as may be agreed upon 'jei- 
ween the Governments concerned, and in default of such agreement, as may >e 
determined by the Central Government. * 

(5) The Central Government may by order establish one or more Advisory 
Committees for the purpose o! assisting it m regard to — 

(a) the division and integration of the services among the new States and 

the States of Andhra Pradesh and Madras; and 

(b) the ensuring of fair and equitable treatment to all persons affected by 

the provisions of this section and the proper consideration of any re- 
presentations made by such persons. 

(6 i The foregoing provisions of this section shall not apply in relation to any 
person to whom the provisions of Section 114, apply, 

(7) Nothing in this section shall be deemed to affect after the appointed day 
tire operation of the provisions of Chapter I of Part XIV of the Constitution in 
relation to the determination of the conditions of service of persons serving in con- 
nection with the affairs of the Union or any State:, 

Provided that the conditions of service applicable immediately before the ap- 
pointed day to the case of any person referred to in sub-section (1) or sub-section 
(2) shall not be varied to his disadvantage except with the previous approval of 
the Central Government. 


Section 115 — Note 1 (contd.) 

determination of equivalence oi posts, ab- 
sorption in equivalent posts and appoint- 
ment of persons to such posts would form 
part of integration and would he coverecl by 
the expression “integration . AIR 1965 Guj 
23 (38, 39) = ILR (1963) Guj 1204 (FB). 

(6) The power of the Central Government 
under Section 115 in respect of integration 
of services is confined to integrating services 
affected by the reorganisation of States. It 
can only deal with persons affected by Sec- 
tion 115 and not others. Where the lecturers 
of the colleges are taken over by State 
Government from the university they are 
not persons affected by Section 115. Hence 
Central Government has no power to deal 
with their cases. The power to integrate 
them rests with the State Government. 
, (1964) 1 Mys LJ 382 (385) (DB*. 


(7) Allotment and intergration of service 
personnel — Power of Central Government 
not e> hausted merely by laying down criteria 
for final allotment and intergration but con- 
tinues till entire process of integration is 
completed, all problems, doubts resolved and 
all representations considered — If there is 
»any misunderstanding or doubt regarding 
true implication of decision taken. Central 
Government on further representations from 
parties affected, has power to show true 
meaning of integration process. AIR 1968 
Andh Fra 5 (13, 14) = (1967) 1 Andh WR 
102 = 1968 Lab IC 12 (DB). 


(8) Under Sections 115 and 116 the 
Central Government is not charged with any 
duty to decide lis inter partes or to deter- 
mine any fact judicially. The Central 
Government is required only to make adjust- 
ments in view of the formation of the new 
State and to determine the successor State 


to which persons serving in the merged 
State shall be allotted for service. AIR 
1967 Punj 98 (102, 103) = 1965 Punj LR 

(Supp) 477. ’ * 

(9) In exercising powers under Sections 115 
and 116 the Central Government is not 
acting judicially. The Act confers no right 
on an employee to say that his right to be 
appointed should be determined by applica- 
tion of certain set principles and he should 
be placed in category in which some others 
are placed. AIR 1967 Punj 98 (102, 103) = 
1965 Punj LR (Supp) 477. 

(10) Central Government has power to 
review its own earlier decision. 1973 Lab IC 
84 (86) = (1973) X SCWR 94. 

(11) Protection under — Temporary posts 
abolished in pursuance of general Govern- 
mental policy — No question of altering 
conditions of service involved — No violation 
of protection given bv section. AIR 1968 
Andh Pra 307 (309) = 1968 Lab IC 1293. 


(12) Official memorandum No. C. H. S. 
2022-33/ Miscellaneous 97-57-6 dated 
9-2-1956 — Scope — Has not the status of 
direction under Section 117 — Persons pro- 
moted to particular posts by State Govern- 
ments before date of integration could claim 
benefit of Section 116. AIR 1963 Mys 219 
(225) = 1963 Mys LJ (Supp) 302 (DB). 

(13) Servant of erstwhile Hyderabad State 

alloted to Mysore State on reorganisation. 
Even after allotment, his conditions of ser- 
vice remained unaltered, in view of Sec- 
tion 115 — Option to be governed by new 
Rules not exercised — Compulsory retire- 
ment — - Rule 293, Hyderabad C, S. Rules and 
not Rule 285, Mysore C. S. Rules, applies — 
~ Passed under Rule 293 H. 

u invalid. AIR 1966 Mys 61 

(64. 65) = (1965) 1 Law Rep 293 (DB). 
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(14) State Government has power to in- 
tegrate its own-services subject to powers of 
Central Government under Section 115 (5) 

and Section 117 — Bombay Government 
Order, dated 1-4-1960 — Validity — Order 
passed by the State Government in compli- 
ance with the directions of the Central Gov- 
ernment cannot be assailed with any success. 
AIR 1965 Guj 23 (36, 37, 39 to 41) = ILR 
(1963) Guj 1204 (FB). 

2. Sub-section (2).— (1) Section 115 (2) 

confers power on the Central Government 
to make provisional and then final allot- 
ments and until the Central Government 
passes its orders the employees of an exist- 
ing State a part of which is transferred to 
another State have to continue to serve the 
principal successor State. The existing State 
cannot revert such employees going to the 
new successor State on the ground that they 
would not be required by the new State. 
AIR 1972 SC 2170 (2171) = 1972 Lab IC 1280 
= (1972) 2 SCWR 343. 

(21 Where immediately before the appoin- 
ted day a person was serving in connection 
with the affairs of an existing State he under 
Section 115 (2), from appointed day, pro- 

visionally continues to serve in connection 
with the affairs of the principal successor 
State to that existing State. AIR 1957 Mad 
769 (771) = ILR (1957) Mad 1010 (DB). 

(3) Section 116 which is complementary 

to Section 115 (2) merely substitutes the 
successor State as the appointing authority 
in the place of the parent State. AIR 1971 
Mys 53 (59) (1970) 2 Mys LJ 187 = 1971 

Lab IC 176 (DB). 

(4) Under Section 116 (2) State Govern- 
ment is empowered to pass in relation to any 
allocated servant, any order affecting his 
continuance in any post or office previously 
held by him — Provisional arrangement' 
may prejudice publip servant — But that is 
only a temporary disadvantage which is ex- 
pected to be corrected at time of final ar- 
rangement. AIR 1970 Madh Pra 132 (153) 
= 1969 MPLJ 751 (DB). 

(5) Petitioner working as accountant in 
former State of Madhya Bharat but his sub- 
stantive rank was of Upper Division Clerk. 
Allocation of petitioner to Madhya Pradesh 
and was absorbed as accountant from 
1-11-1956 Held as his substantive post 
wns of Upper Division Clerk in M. B. he 
could be absorbed in Madhya Pradesh only in 
the corresponding post of Upper Division 
Clerk. His absorption as accountant was not 
<in accordance with the provisions of Sec- 
tion 115. 1971 Jab LJ 810 (811), 

(61 Continuation of service of temporary 
teacher of a former State, even after the mer- 
ger of that State with another State service 
terminable by one month's notice on either 
side — Rule 8 of Punjab Educational Service, 
Class HI, School Cadre Rules of 1955 not 
applicable to it. Previous condition of ser- 
vice continues and his service can be ter- 
minated with one month’s notice. (1967) 69 
Pun LR 50 (53). 

(7) Civil servant has right after allotment 
to hold post in new State corresponding to 


his post in parent State — Purpose in en- 
trusting allotment to Central Govt. under 
Section 115 (2) — Employees could secure 
fair and even-handed treatment. AIR 1967 
Mys 225 (229, 230) = (1966) 8 Law Rep 448 
< db )- 

3. Sub-section (3). — (1) Government officer 

working in area that was part of State of 
Rajasthan began to work in State of Madhya 
Pradesh during reorganisation of States — • 
Delay in passing order under Section 115 
(30 — He would be deemed to be a ser- 
vant of the State of Madhya Pradesh With 
effect from 1st November, 1956. notwith- 
standing the delay in the making of the order 
under Section 115 (3) by the Union Gov- 
ernment. AIR 1963 Madh Pra 216 (217) => 

1963 Jab LJ 98 (DB). 

4. Inter-State seniority Lists. — (1) Once the 
provisional Inter-State seniority list is pre- 
pared and published as a basis for integra- 
tion that becomes current list until a final 
list is published and everything that happens 
in the interim is only a step or stage in the 
process of integration which has no in- 
dependent legal existence. Promotions made 
on the basis of provisional list as Interim 
stage held could not be sustained when chal- 
lenged in writ petitions. 1971 Lab IC 1060 
(1064) = (1971) 1 Mys LJ 180. 

(2) Once provisional seniority list of em- 
ployees is prepared, whole State must be 
treated as one unit and promotions made 
strictly according to the list. Promotions 
made on the basis of regional list violate 
Article 16. AIR 1971 Andh Pra 320 (329. 330) 
= 1971 Lab IC 1191 (DB). 

(3) Until a final inter state seniority list 
is prepared promotions should be governed 
by the provisional inter-State seniority list 
— Everything that happens in the interim 
is only a step or stage in process o: integra- 
tion which has no independent legal exist- 
ence or enforceability. 1971 Lab IC 1060 
(1064) = (1971) 1 Mys LJ 180 (DB). 

(4) After the provisional list is submitted 
the parties have a right of making repre- 
sentations. (1971) 2 Mys LJ 437 (440). 

(5) The integrating authority as well as 
the Central Government becomes functus 
officio on publication of the final inter- 
state seniority list. Thereafter it can re- 
consider equations only in accordance 
with the order, if one is made, by a com- 
petent court with reference to the final list. 
(1971) 2 Mys LJ 539 (549). 

(6) When a final list of inter-State seniority 
is quashed by the High Court whether in 
part or in full the provisional inter-State 
seniority list does not get revised for the 
administration of the day to day administra- 
tion of the State. But the quashed list should 
be regarded as available to the State Govern- 
ment as a basis far carrying out its day to 
day administration. (1970) 2 Mys LJ 407 (409). 

(7) Joint Seniority List as result of in- 

tegration — Illegality in — Representation 
against this illegality accepted by Central 
Government — Necessary direction made in 
that behalf — Revised list not corrected — 
Petitioner’s name directed to be kept in pro- 
per place. AIR 1969- Punj 34 (43) = ILR 

(1968) 1 Punj 204. 
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Section 115 — Note 4 (contd.) 


(8) Preparation of interstate seniority list 

« — Criteria for equation of posts laid down in 
conference of Chief Secretaries of States 1956 
— - Court can consider whether those criteria 
have been followed while preparing final 
Inter-State Seniority list. AIR 1969 Mys 
362 (365 to 367) = 1969 Lab IC 1492 — 

19 Law Rep 71 (DB). (AIR 1969 Punj 34, 
held not good law in view of AIR 1968 SC 
850.) 

(9) A, one Asst. Master in High School, 
appointed to post of Special O f 1 icer Hindi 
by process of selection — Review of pro- 
motions made irregularly on basis of pro- 
visional inter-State Seniority list as supersed- 
ed by final inter-State seniority List — 
Reversion of A from Class II to Class III 
post is illegal. AIR 1969 Mys 306 (308) = 
1969 Lab IC 1219 *= (1969) 1 Mys LJ 169 
(DB). 


(10) Service under former Pepsu State — - 
Merger of State with Punjab — Provisional 
joint seniority list in Education Department 
prepared — Final gradation list of Education 
Department made with retrospective effect — 
Petitioner getting seniority with retrospec- 
tive effect by virtue of such final gradation 
list cannot be given the promotion later than 
a person senior to him in the provisional 
gradation list but junior to him in the final 
gradation list — Fact that such incumbent 
had passed the test earlier before i ’ammg of 
final gradation list is no ground to grant him 
promotion earlier. 1967 Cur LJ 504 (505, 506) 
(Punj ) . 

5. Sub-section (5) — General. — (D Sec- 
tions 115 (5) and 117 do not prohibit cent- 
ral Government from taking assistance of 
State Government in matter of integration 
of services. AIR 1968 SC 850 (856, 857) 

= (1968) 2 SCR 186. (AIR 1964 Madh Pra 
307 Reversed.) ** AIR 1 970 Madh Pra 132 
(142, 147. 148) = 1969 MPLJ 751 (DB). 

(1A) High Court cannot go into the 
merits or otherwise of Central Goveniments 
Order as to equalisation of posts. AIR 1973 
SC 2102 (2107). 


(2) Central Government under Section 115 
(5) does not confer any new rights but only 
determines rights existing as on midnight of 
30-10- 1956/1-1 1~ 1956. If successor State under 
Article 162 of Constitution regularises service 
with retrospective el feet from a date anterior 
to 1-11-1956, it confers for first time right of 
seniority which pertains only to regular ser- 
vice and thereby enab es 1 hat candidate to 
occupy a place in inter-State seniority 
(list which he could not have had but for 
regularisation. This amounts to interference 
with Central Government's exclusive power 
under Section 115 and hence is not permis- 
sible. AIR 1971 Mys 53 (59) = 1971 Lab IC 
176 — (1970) 2 Mys LJ 187 (DB). 


(3) Section 115 (5) when it empowered the 
Central Government to appoint advisory 
committees to assist it in regard to a fair 
and equitable integration of the services, 
on a proper consideration of representation 
made by their personnel, what it did was 
to appoint it as the authority to make the 
integration. AIR 1961 Mys 210 (215) — 

39 Mys LJ 425 (DB). 


(4) By virtue of Article 4 (2) of the Con- 
stitution, the Act containing Section 115 (5)1 
is not open to the criticism that it contrave- 
nes the Constitution. AIR 1961 Mys 210 (218) 
= 39 Mys LJ 425. 

(5) The final authority in the matter of 
integration being the Central Government, 
the State Government cannot be permitted 
to do anything contrary to such specific orders 
or to the general scheme of integration 
framed by the Central Government. Such ac- 
tion of the State Government would be in 
excess of its powers. 1973 Lab IC 1166 =» 
1972 MPWR 566 (572), 

(6) Section 115 (5) would be fully satisfied 

if power of State Government conferred 
under Article 162 of the Constitution is made 
subject to any directions which Central Gov- 
ernment may give to State Government 
in connection with integration of services. 
To the extent that Central Government 
chooses to exercise -that power, power of 
State Government would be circumscribed 
or limited. AIR 1965 Guj 23 (37) = HJt 

(1963) Guj 1204 (FB). (AIR 1961 Mys 216 
Dissented from.) 

(7) Inter-State Seniority list — Only 

regular service can be taken into account. 
AIR 1971 Mys 53 (57, 58) = 1971 Lab IC 

176 = (1970) 2 Mys LJ 187 (DB). 

(8) Central Government by a notification 
under Section 115 (5) fixing seniority of of- 
ficers in the Mysore State. The State Gov- 
ernment is bound to give effect to it. (1970) 
2 SCWR 426 (427). 

(9) Matters relating to integration of ser- 
vices resulting from State reorganisation — 
Central Government is final authority. AIR 1970 
Her 165 (167) = ILR (1969) 2 Her 391 = 
1970 Lab IC 967 (FB) ** ILR (1970) Andh 
Pra 335 (398). (Decisions and directions of 
the Central Government must be complied 
with by the State Governments.) 

(10) As the State has no power to allot to 
itself public servants of other States, that 
power is conferred on the Central Govern- 
ment by the Parliament. TLR (1970) Andh 
Pra 335 (398). 

(11) Under Section 115 (5) the Central 

Government is the sole repository of the 
power to effectuate the integration of ser- 
vices in the new States and the States of 
Andhra Pradesh and Madras. It cannot be 
contended that the Government of a recognis- 
ed State alone has exclusive power to ef- 
fectuate the integration of its services. AIR 
1970 Madh Pra 132 (142, 147, 148) = 1969 
MPLJ 751 (DB). (AIR 1969 Punj 34. AIR 
1963 Guj 23 (FB). Dissented from.) 

(12) The authority of the Central Govern- 
ment in respect of the integration of State 
services on dts reorganization under Sec- 
tion 115 (5) is the original authority and the 
State Government is not competent to deter- 
mine finally the integration of services and 
to prepare and publish a ‘Final Inter-State 
Sen ority List'. '’he State Government can 
only forward a provisional inter-State senio- 
rity list to the Central Government for its 
decision in consultation with the Advisory 
Committee and for publication of the final 
inter-State seniority list. Along with this 
it can also forward the objections or repre- 
sentations of the several Government ser- 
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Section 115 — - Note 5 (contd.) M965) 

vants. AIR 1966 Mys 31 1 33 to 35) — (lJbO) 

1 (13) S Section* 115 (5) transmitted the power 

to integrate State service exc + 1 v ^y^ ly r ^ fe t !l 
Central Government. The authority cwnferr 
ed on the Central Government by Sec. 115 

(5) is not in the nature of i appeUate ipo^- 
It is plain original authonty. AI R196 1 Mys 
210 (215, 216) = 39 Mys LJ 425 (DB). 

(14) Integration of services under — 
Powers of Central Government are quasi 
judicial — Speaking orders must be Passed 
and reasonable opportunity be gwen to em 
ployee. AIR 1970 Madh Pra 132 (150 to 153) 

= 1969 MPLJ 751 (DB). 

(15) Power to integrate State Services — 

Power exclusively belongs to Central Govern- 
ment — Under Section 115 5) Central Gov- 

ernment is required to act judicially 
Power is open to judicial review. (1965) 2 
Law Rep 385 (397) (DB) (Mys). 

(16) Servants of High Court of existing 

State allotted to service of High Court of 
new State — Registrar of the High Court is 
hound to submit all papers and representa- 
tions by the affected persons to Central Gov- 
ernment for decision — Power given to Cen- 
tral Government under Section 115, o> the 
Act, is a special power which overrides the 
power given to Chief Justice under Art. 229. 
AIR 1966 Mys 81 (84) = (1965) 2 Mys LJ 54 
(DB). • : ' 

(17) Under Section 115 the Central Govern- 
ment has power to allot personnel to deal 
with division and integration o the services 
among the new States, to ensure fair and 
equitable treatment to all persons affected by 
provisions of S. 115 and proper consideration 
of any representation made by such persons. 
The appointment K>f Advisory Committee 
does not mean that these powers cannot be 
exercised by Central Government. ILR (1970) 
Andh Pra 335 (389). 

(18) Where an Advisory Committee has 
been constituted the statutory requirement 
is that its assistance should also extend to 
the consideration of representations. (1969) 

1 Mys LJ 440. 

(19) Functions of Advisory Committee — - 
Question of constitutionality of order passed 
by erstwhile Pepsu State in July, 1956, affec- 
ting seniority of government servant .can- 
not be looked into by Advisory Committee. 
Its function is limited to seeing that the in- 
tegration of the services took place according 
to statutory provisions and rules. 1966 Cur 
LJ 678 (684) (DB). 

(20) The principles laid down in the con* 
ference of Chief Secretaries held in May 1956 
are not inflexible and the Government of 
India can take into consideration any situa- 
tion that may be brought before it whicn 
requires it to vary those principles or give a 
different decision as applicable to a particu- 
lar set of facts having regard to the circums- 
tances governing them. The Central Govern- 
ment has thus a power to review its earlier 
decisions having regard to the representa- 
tions from different persons. ILR (1970) Andh 

Pra 335 (387, 402). _ _ 

(21) A person serving as Deputy Com- 
rnercial Tax Officer in Madras State must 
be treated as having made his entry into 

ter ala service as such though in view of 


an illegal out-of-tum reversion made against 
his anticipated allotment to the Kerala State 
he was actually holding the post of Assistant 
Commercial Tax Officer on the appointed 
day. 1971 Lab IC 623 (625) => (1971) 1 Lab 
LJ 334 (DB) (Ker). 

6. Division and integration — Sub-section 
(5) Cl. (a). — (1) The words “division and 
integration” have nothing to do with al- 
lotment. Allotment of officials is to assign 
the official serving in one State which was 
an existing State on the appointed day to 
serve another State which is formed due to 
reorganisation of States. Sub-section (5) 
comes into operation only after allotment is 
made by Central Government. ILR (1970) 
Andh Pra 335 (391). 

(2) Regularisation of Service by executive 
order under Article 162 should not be from 
any date prior to 1-11-1956 in the case of 
allottees under the Act as it would interfere 
with Central Government’s power of integra- 
tion under Section 115 (5). AIR 1971 Mys 240 
(241) = (1971) 1 Mys LJ 213 (DB). * 

(3) Formation of new State of Madhya 
Pradesh — Final gradation list prepared by 
Central Government relates back to 1-11-1956 
• — Absorption of certain persons by State 
Government in 1959 and promotion of per- 
sons so absorbed in 1965 and 1966 — State 
Government had, under Articles 162 and 246 
(3) read with Entry 41 of List II, full power 
to deal with its services. AIR 1970 Madh Pra 
189 (190) = 1970 MPLJ 168 (DB) 

(4) The word ‘among* read with the word 
‘integration’ in the context means among the 
services of each of the States, The word 
‘among’ means mingling between the 
vices and the word integration cannot he 
given a different meaning confining it to 
allotment. ILR (1970) Andh Pra 335 (393). 

(5 1 Integration of Magistrates with civil 
frudiciarv — Creation of separate cadre and 
Separate rules for them — No wiolation of 
principles of integration of services. AIR 1970 
Ker 165 (178 to 180) = 1970 Lab IC 967 — 
tt.r (1969) 2 Ker 391 (FB). 

(6) Appointment of official by transfer 
from one Department to another is no part 
of integration — Transfer is not dependent 
on completion of integration by Central Go 
emment. AIR 1968 Mys 73 (80, 81) = (1968) 
2 Mys LJ 299 (DB). 

(7) When officials of the reorganised 

State are transferred after 
onp Department to another in the State, the 
transfer is not made by the Central Govern- 
ment but by the reorganised State Govern- 
ment and such transferred officials are not 
officials, affected by the provisions of Sec- 
tion 115. Their initial seniority,- L e., .senio- 
rity at the commencement of service in the 
reorganised State as on 1-11-1956 alone forms 
part of the process of integration of services 
under Section 115 (5). AIR 1968 Mys 73 (78) 
= (1968) 2 Mys LJ 299 (DB). 

(8) Integration of services among the new 
States — Power to prepare inter-state senio- 
rity List of new State Government servants 
— Such list is to be prepared only by cen- 
tral Government and not by State Government 

State Government can prepare a provisional 

list — It can also equate one or more posts in 
State's services- AIR 1966 Mys 95 (97 to 99 ) 

(1965) 2 Mys LJ 200 (DBi. 
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Section 115 — Note 6 (contd.) 

(9) Merger of States of Punjab and Pepsu 

into State of Punjab — Publication of fir a 
seniority list of Secretariat Assistants to Sup- 
erintendent group — State Government creat- 
ing new scheme of Assistant Section Officers 
and ignoring case of senior person who was 
also qualified under Rule 8 (1) (a) (i) pro- 
moting others on the basis of new scheme 
— State Government also not reviewing pro- 
motion in accordance with directive issued 
by Central Government — Promotions held 
invalid — Scheme with regard to Section 
Officer could not operate so as to defeat the 
directive of Central Government. 1969 Lab 
IC 909 (912, 913) = 1969 SLR 423 (Punj) 

(DB). 

(10) Where the Government had expressly 

made promotions of certain tahsildars to 
Deputy Collectors temporary without pre- 
judice to claims of others for regular pro- 
motions and the Tahsildars understood the pro- 
motions to be temporary, it was held that 
rt hey are not entitled to claim posts of Dy. 
Collectors permanently in supersession of 
claims of others. AIR 1968 Andh Pra 364 
(369. 370) = 1968 Lab IC 1499 == (1969) 1 

Andh WR 17. 

(11) The State Government finding integra- 
tion of personnel of Clerks, from Malabar 
with personnel from Tr a vancore- Cochin to- 
gether impossible — Separate integration 
made — Petition for writ of mandamus 
against Kerala State for integration — Held 
the word ‘may’ in sub-section (5) cannot be 
construed as ‘must’ — Integration of services 
is not always an unmixad advantage. In- 
tegration of services in al cases is not 
mandatory in case o- State Governments 
That -duty is cast on Central Government 
No mandamus against Kerala State can issue. 
1967 Ker LJ 315 1(317). 

(12) Employees of Bombay State Road 
Transport Corporation allotted to Mysore 
State under Section 10 (1) of Road Transport 
Corporation Order — Employees are civil s< ^ - 
vants of Mysore State — Orders passed by 
erstwhile employee ot Bombay State R. T. 
C. as Deputy General Manager of .Mysore 
Govt.. Road Transport Department in dis- 
ciplinary proceedings against .employees ox 
department cannot be called in question on 
basis of personal status of that officer u 
they are otherwise valid, AIR 1963 Mys 66 
(73) = 1962 Mys LJ (Sup) 49 (DB). 

(13) Allotment and reversion of civil ser- 
vant not. according to scheme of Act Cen- 
tral Government need not make new allot- 
ment of the civil servant, since such fresh 
allotment is superfluous and unnecessary 
under Section 116. AIR 1967 Mys 225 (231) = 
(1966) 8 Law Rep 448 (DB1. 

(14) Central Government having no know- 
ledge of reversion of civil servants making 
comprehensive allotment of all civil ser- 
vants and not any individual allotment — 
Held question whether allotment made by 
Central Government was for any reason 
unsupportable did not arise. AIR 1967 Mys 
225 (230) = (1966) 8 Law Rep 448 (DB). 

(15) Integration of personnel — Personnel 
hearing by Central Government — Not a 
procedural essentiality because statute does 
not cast any such duty — Central Govern- 
ment taking decision in consultation with 


Central Advisory Committee, Slate Govern- 
ment and considering all the representations 
received from time to time — Held proce- 
dure adopted through it did not provide ior 
personal hearing or calling of counter repre- 
sentations was adequate because it was not 
possible to give personal hearing to vast num- 
ber of officials involved in process of divi- 
sion and integration. AIR 1968 Andh Pra 
5 (15, 16) = (1967) 1 Andh WR 102 = 1968 
Lab IC 12 (DB). 

(16) Officers of erstwhile Hyderabad State, 
though not integrated with District Health 
Officers of Andhra Pradesh were considered 
eligible for promotion as Assistant Director 
of Public Health and were allowed to count 
their continuous service in Health Wing of 
Hyderabad for promotion and seniority while 
officers in Axidhra Pradesh were to count 
their service in Health Department only and 
not the continued service in Health and 
Medical Department — Principle held not 
violative of Article 16 .of the Constitution. 
AIR 1968 Andh Pra 5 (16, 17) = (1967) 1 

Andh WR 102 = 1968 Lab IC 12 (DB). 

7. Fair and equitable treatment — Sub-sec- 
tion (5), Clause (b). — (1) Only when the 
interests of all persons affected by the re- 
organisation belonging to the different areas 
are considered on certain general principles can 
it be said that fair and equitable treatment 
is given to them. ILR (1970) Andh Pra 335 
(410). 

(2) The principles of comparing the ser- 

vices of the persons in respective areas on 
the basis of qualification, pay, similar nature 
of duties and continuous officiation of ser- 
vice for equation of posts and fixa- 
tion of inter se seniority appear to 

be the proper criteria for determining 
what is fair and equitable treatment of all 
persons affected. ILR (1970) Andh Pra 335 
(409). 

(3) Equation of posts has to be made by 
the application of the four principles evolved 
at a meeting of the Chief Secretaries and com- 
municated to all State Governments. These 
principles have acquired statutory force as 
they have been held to amount to instruc- 
tions issued by the Central Government. All 
these f'our principles have to be borne in mind 
and -applied to the case before equation is 
done. It is erroneous to apply one principle 
in isolation. (1970) 2 Mys LJ 184 (186). (DB). 

(4) The existence of equivalence between 
the two posts does not depend upon the 
source of power in the exercise of which 
they are made — Though salary post is one 
of criteria by application of which equiva- 
lence can be deduced, it has to be con- 
sidered in conjunction with nature and 
duties of post, responsibilities and powers 
exercised by officer holding post including 
extent of area and charge' held and mini- 
mum qualifications, if any, prescribed for 
recruitment — Fact that two posts do not 
belong to same cadre and that source of 
power to their recruitment is different is 
-irrelevant. (1970) 1 Mys LJ 222. 

(5) If the posts are otherwise equivalent, 
the mere fact that one post carries a higher 
pay scale because th e State creating it could 
afford it while the other State does not 
afford to pay such pay scale the variation in 
the pay scales cannot itself be the determin- 
ing factor. (1969) 1 Mys LJ 440. 
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Section 115 — Note 7 fcontd.) 

(6) The power of the Central Government 
to ensure fair and equitable treatment or 
making representation under Section 115 (5) 
(b) is not limited in its scope to the matter 
of integration only but extends to other 
matters also, such as allocation to a particular 
State. (1967) 2 Mys LJ 544 (564). 

(7) Integration of employees — Inter se 

seniority of employees allotted from other 
State cannoi be disturbed. AIR 1970 Her 165 
(169) = ILR (1969) 2 Ker 391 = 1970 Lab 
IC 967 (FB). ; y 

(8) Public servant holding officiating post 

on promotion and also substantive lien of 
post of lower grade — Inclusion of his name 
in seniority lists of both grades 
is necessary. AIR 1970 Ker 165 (175) 
= ILR (1969) 2 Ker 391 = 1970 Lab 

IC 967 (FB). 

(9) Integration of services after State re- 
organisation — Equation of posts of Munsifs 
of Madras State with those of Travancore 
Cochin State — Adoption of principle of 
functional parity with reference to nature, 
powers and responsibilities of posts — No 
contravention of Section 115 (5). AIR 1970 
Ker 165 (175, 176) = ILR (1969) 2 Ker 391 
= 1970 Lab IC 967 (FB). 

(10) At the preliminary or provisional stage 
High Court will never interfere with provi- 
sional equation. At final stage, all that the 
High Court can examine is whether inte- 
grating Authority has applied its mind to 
the necessity of applying principles laid down 
for purposes of equations and acted upon 
ithose principles. If integrating Authority 
had in fact applied its mind and came to a 
conclusion on question of equation, High 
Court cannot interfere with that equation. 
1972 Lab IC 465 (468, 469) = (1971) 2 Mys 
LJ 396 (DB). 

(10A Equation of posts by Central Gov- 
ernment — * High Court has no power to go 
into the merits or otherwise of such equa- 
tion. AIR 1973 SC 2102 (2107). 

'll) The scope of judicial review in writ 
petitions challenging equation of posts made 
runder Section 115 is to see whether the Cen- 
tral Government has borne in mind the four 
principles stated for arriving at the equations, 
whether all of them have been applied or the 
equation was done by applying only one 
or some of them and whether extraneous or 
irrelevant considerations have been taken in- 
to account. (1971) 2 Mys LJ 539 (546). 

(12) Equation of posts is purely adminis- 
trative function — Decision thereon by Cen- 
tral Government — Not amenable to writ 
Surisdiction. AIR 1970 Madh Pra 82 (85, 86) 
- 1969 MPLJ 657 (DB). 

(13) Where promotees in merged territory 
before reorganisation were reverted after re- 
organisation to accommodate persons 
undergoing training for the promotion post, 
the promotees were entitled to seniority over 
subsequent appointees when their reversion 
was condoned and their seniority was fixed 
funder Section 115 (5) as on the date of re- 
organisation. AIR 1971 Punj 348 (350) = 
1971 Cur LJ 310. 

(14) A final gradation list prepared by or 
■with the sanction of, the Central Govern- 
ment is the foundation of a right of repre- 
sentation under Clause (b) of Section 115 (5) 


of the Act — Refusal of the State Govern- 
ment to give information to a civil servant 
aggrieved by the provisional gradation list 
is denial of a reasonable opportunity to him 
to make a representation against the provi- 
sional gradation list — This by itself with- 
out more vitiates the order of the Central 
Government rejecting his representation as 
also the final gradation list subsequently 
published by the State Government. AIR 
1970 Madh Pra 132(149, 150) = (1969} MPLJ 
751 (DB). 

(15) Reorganisation of States — Madras 
and Travancore Cochin audit clerks allotted 
to Kerala Service — Promotion tests for 
Cochin clerks (who were Juniors) held 
earlier i han for the former — Cochin , clerks 
passing test earlier held could not supersede 
Madras clerks passing in test held subse- 

?DB) tly * fl9?0J 2 Lab LJ 674 (678) (Ker) 

(16) No question of reduction in rank 
arises when equation of posts has been valid- 
ly made by the integrating authority. (1971) 
2 Mys LJ 539 (Pr 29). 

(17) Government taking over management 
of private Trust fund and treating its em- 
ployees as Government servants — Services 
rendered by them in Trust fund are to be 
treated as part of services rendered under 
Government. AIR 1969 Mys 346 (347, 348) = 

1968) 1 Mys LJ 415 = 1969 Lab IC 1357. 
(DB). 

(18) Where the Government stipulates 
certain conditions for absorption of officials 
in Secretariat service, mere continuance o 
an official in that service cannot impute to 
him consent tb those conditions nor can it 
lead to the inference that the Government 
had waived the requirement of the official’s 
assent to those conditions. 1971 Lab IC 1294 
(1297) = (1971) 1 Mys LJ 555 (DB). 

(19) In integration list District Welfare 
Organiser's post in V. -P. equated with post 
of Circle Organiser in M. P. — Petitioner’s 
posting as Circle Organiser in M. P„ held 
did not amount to reduction in rank so as 
to attract Article 311 (2) and it was also not 
by way of punishment. AIR 1966 Madh Pra 
134 (135, 136) = 1965 MPLJ 825 (DB). 

(20) Allotment of physical instructors from 

five regions to new State of Mysore on re- 
organisation — Assignment of higher pay 
scale for allottees from one State and lower 
pay scale for allottees from another held dis- 
criminatory and unjustified. AIR 1969 Mys 
848 (349) = 1969 Lab IC 1466 — 1969 Serv 
LR 481 (DB). :*pf ©2 


(21) Principles regarding equation of posts 
as determined at conference of Chief Secre- 
taries m 1956 — Allegation of violation 

of above principles — High Court cannot * 
interfere with decision of Government in 
that behalf. AIR 1969 Punj 34 (43) = ILR 
(1968) 1 Punj 204. 

?* Opportunity to make representation. — 

(1) Right of a civil servant to make represen- 
tation to Central Government — Not exhaust- 
ed by making one representation. AIR 1970 
Madh Pra 132 (148) = 1969 MPLJ 751 (DB) . 

(2) The Central Government is to deter- 
mine the principles governing equation of 
posts and prepare common gradation lists by 
integration of services. It has to ensure 
fair and equitable treatment to all persons 
i the matter o£ integration of services and 
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preparation of gradation lists after giving 
opportunities to parties affected to make 
jtheir representations. 1973 Lab IC 84 (86) 
= (1973) 1 SCWR 94. 

1(3) Power to revise seniority list — Order 
(fixing seniority list of integrated services is 
Bn administrative order and not a ouast- 
5 judicial one — Order could be revised on 
representations made by affected officials. 
1972 Lab IC 266 (270) = 73 Funj LR 899. 

(4) Under the Section all persons affected 
by the States Reorganisation have a clear 
right to make representation with respect t< 
the integration to be made by the Central 
Government and the right cannot be restrict- 
ed only to those who are ‘dissatisfied or 
‘aggrieved’ by the preparation of provisional 

list. (1969) 1 Mys LJ 440. . 

(5) The word “any” occurring in sub- 
section (S') (b) only means that, if the per- 
sons affected who had a right to make re- 
presentations make them, there should be a 
proper consideration of the representations 
so made. Whether in addition to the one 
opportunity which is mandatory at the stage 
when the provisional list comes before the 
Central Government there should be yet, an- 
other, must depend upon he ^cts and cir- 
cumstances of each case, and that the claim 
to that second opportunity is not restricted 
ito a case where there has been an applica- 
tion of a fresh or new principle in place ot 
the criterion on which the 

rested. (1969) 17 Law Rep 739 (752) (Mysi. 

f5A) Order of equation of posts without 
giving an opportunity of making representa-' 
tion by concerned officers — Central Govt, 
furnishing opportunity before passing 
sequential orders — Held infirmity h_ 
been removed by Central Government. ADR 
1973 SC 2102 (2109) = (1973) 1 Serv LR 1007. 

(6) Final allotment of a civil servant to a 
particular State by Central Government 
tinder Section 115 (3) — Civil servant effect- 
ed is entitled to make representations against 
his allotment. AIR 1962 Mys 112 (115) = 40 

Mys LJ 62 (DB). . - „^ ol 

(7) Section 115 empowers the Central 

Government to divide the services in the 
present State and integrate services m the 
new State. That has nothmg to do with the 
State Governments. Any representation call- 
ed for in respect of steps taken by the State 
Government is not a representation contemp- 
lated by Section 115 (5). { ' ' ' 1 

385 (399) (Mys). 

(8) Provisional inter-State seniority list by 
State — • List prepared by considering all 
relevant factors — State publishing revised 
Hist and refixing particular servant s sen 10 - 
Xity — Representation of all affected ser- 
Tviants not considered — Such revision is 

whimsical and arbitrary and folates Article 

14 of the Constitution. AIR 1966 Mys 31 (33 
to 35) = (1965) 1 Mys LJ 392 (DB). 

(9) Provisional inter-State seniority list by 
departmental committee of State Govern- 
ment constitutes no more than mere mate- 
rial on which Central Government may make 
Its final determination — Non-compliance 
with directions issued by Central Government 
under Section 117 — Aggrieved party can 
ynnkp representations against it to Central 
Government — Refusal by State Government 
to forward representations — * Mandamus 


need not be issued at that stage — The High 
Court would not also direct the State Gov- 
ernment to stop all promotions in the State 
until the final integration is made by the 
Central Government. AIR 1962 Mys 112 (114, 
116, 117) = 40 Mys LJ 62. 

(10) By virtue of Section 115 (1), even the 

officials who were working In the Districts 
of the former Mysore State stand allotted 
from the appointed day to the successor State 
5n connection with the affairs of such State 
and can make a representation under Sec- 
tion 115 which may not only be against the 
equations made but also against the division 
and integration of services. (1966) 7 Law Rep 
673 (677) (DB) (Mys). A1 _ _ 

(11) It is not necessary for the validity of 
Inter-State seniority list that the parties 
affected should have been given a hearing 
by the integrating authority, the Central 
Government. (1971) 2 Mys LJ 539 (546). 

(12) Variation in conditions of service — 
Variation prejudicial to petitioners — Gov- 
ernment must afford opportunity to peti- 
tioners before variation. 1971 Lab IC 118 
(120) = 1970 Ker LT 1027. 

(13) Joint seniority integrated service — 
Decision of Central Government in res- 
pect of — Opportunity of hearing must 
be given to person likely to be affected by 
It. 1967 Cur LJ 62 (64, 65) (Punj). 

(14) Proceedings tinder — Persons making 
detailed representations — They are not as 
of right entitled to be heard orally — Central 
Government is not expected to act judicially. 
AIR 1969 Punj 34 (43) = ILR (1968) 1 Punj 
204. 

9. Conditions of service. — (1) The expres- 
sion “conditions of service” does not .include 
within its purview “chances of promotion 
1973 Lab IC 139 (167) (AP) (FB) ** 1972 
Lab IC 105 (106, 107) (Mys) (DB). 

(2) The expression “conditions of service” 

would, in the absence of any definite indica- 
tion to the contrary, include rules relating 
to salary or time scales of pay or grades, 
to contributory or other compulsory pro- 
vident fund, to dearness allowance, to sus- 
pension and suspension allowance to termi- 
nation of service to eligibility and qualifica- 
tions for promotion and the like. AIR 1968 
Punj 499 (505) = ILR (1969) 1 Punj 23 

(DB). 

(3) Words “conditions of service” in Sec- 
tion 115 (7) can only have the meaning which 
is attributable to those words in Article 309 
of the Constitution. The question relating to 
equation of posts and the absorption of per- 
sons in certain posts and the appointment 
of persons to such posts cannot be regarded 
as falling within those words. AIR 1965 
Guj 23 (40, 41) = ILR (1963) Guj 1204 (FB). 
(Continuance of persons allotted in the same 
posts which they occupied prior to their al- 
lotment is not guaranteed by Bombay Re- 
organisation Act, 1960.) 

(4) Conditions regulating appointment, 
salary and pension are conditions of service. 
ILR (1969) Andh Pra 1152 (1185). 

(5) The question relating to equation of 
posts and absorption of persons in certain 
posts and appointment of persons to such 
posts cannot be regarded as falling within 
words “conditions of service”. AIR 1967 Punj 
98 (102, 103) — 1965 Punj LR (Supp) 477 ** 
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1968 lab IC 264 {267} = (1967) 1 Lab LJ 

210 (Guj) (DB). j .. , - 

(6) Benefit of a procedure prescribed tor 
disciplinary enquiries does constitute a condi- 
tion of service. (1971) 1 Mys LJ 242 ( 243) = 
1971 Lab IC 1225 (DB). 

(7) Any rule which affects the promotion 

of a person relates to his conditions of ser- 
vice and unless there be the approval of the 
Central Government in terms of the proviso 
to sub-section (7) a rule which lays down 
the passing of certain departmental examina- 
tion as a condition for promotion to a person 
who was an allottee to the new Mysore State 
would be a violation of sub-section (7). 1970 

Serv LR 768 (775) (SC). 

(8) “Conditions of service” — Held the 

expression could not cover alleged practice 
of teachers acquiring degree of bachelor of 
teaching or equivalent becoming entitled to 
the scale of post of Master from the day 
they passed that degree examination. 1973 
Lab IC 40 (41, 42) = 1972 Serv LR 402 

(Punj) (DB). 

(9) Practice that every teacher on passing 
B. T, examination was promoted to rank 
of teacher in higher scale of pay prevalent 
in erstwhile Pepsu State was held 
not a condition of service which 
could not be altered without the prior approv- 
al of Centred Government. 1972 Serv LR 809 
i (811) (Punj) ** 1970 Cur LJ 811 (812) (Punj). 

(10) Reduction of pay amounts to altera- 
tion of conditions of service and cannot be 
done without the previous approval of the 
Central Government. 1962 Mys LJ (Supp) 
334 (336) (DB). 

10. Sub-section (7). — (1A) There being 
no Article in C. C. S. Regulations pro- 
viding for compulsory retirement of 
police personnel other than I. P. S. of- 
ficers and Dy. S. P. S. such retirement of 
the officer amounts to varying condition of 
his service to his disadvantage within S. 115 

(7). AIR 1973 SC 2121(2124) = 1973 SCD 632. 

(1) Government is not competent to al- 
ter by means of administrative ins- 
tructions the conditions of service pres- 
cribed by rules made under Art. 309 of 
the Constitution, Further if approval of Cen- 
tral Government is not obtained for issu- 
ing those instructions relating to conditions of 
service the instructions would be invalid as 
violative of Section 115 (7). AIR 1972 SC 
1546 (1547) = (1972) 1 SCWR 874 a 1972 
Lab IC 824. 


(2) The protection under sub-section (7) 
that the conditions of service of the employee 
cannot be changed to his disadvantage with- 
cut the previous approval of the Central Gov- 
ernment cannot be removed by the rules made 
by the State subsequent to 1-11-11956 unless 
the previous approval of the Central Govern- 
ment was obtained thereto. AIR 1971 SC 117 


(121) » (1970) 3 SCR 515. 

(3) A convention of the Education Depart- 
ment that on obtaining specified higher edu- 
cational qualifications, the teachers would 
be promoted to a special higher scale of 
Masters is not a condition of ser- 
vice — Same not having been followed stric- 
tly and faithfully for two years prior to the 
Integration, it was not protected by sub- 
section (7) of Section 115. 1972 Serv LR 809 
(812) (Punj,). If . 


(4) Excluding only the power of integration 
which is specially taken out from the execu- 
tive power of the State and conferred upon 
the Central Government by the Act, the rest 
of the executive power of the State under 
Article 162 of the Constitution remains with 
the State and it is part of that power to 
create new posts and abolish new posts. 
(1970) 2 Mys LJ 519 (522). 

(5) Power of integration does not belong 
exclusively to States — Central Government 
has certain controlling, supervisory, concur- 
rent and overriding powers — State Govern- 
ment's powers trnder Entry 41 of List 2 have 
to be exercised in subordination to those of 
Central Government. AIR 1970 Ker 110 
(115, 116, 118) = 1970 Ker LT 60 (FB). 

(6) The object of sub-section . (7) of Sec- 
tion 115 is that just because Parliament has 
authorised Central Government to deal with 
certain matters concerning services, it does 
not mean that such power is to go -on for 
ever overriding power under Article 309, 
Constitution. AIR 1965 Punj 444 (447 to 450) 
= 67 Punj LR 715 (FB). (Integration of ser- 
vants of High Court on merger of Punjab 
and Pepsu States — Chief Justice of Punjab 
High Court and not the Central Government 
is the final authority.) 

(7) Rule 4 (3) and (4) of A. P. State Judi- 
cial Service 1962 which alters conditions of 
promotion of protected employees is invalid 
for having been introduced without obtaining 
prior permission from Government of India 
■under Section 115 (7), States Reorganisation 
Act. AIR 1971 Andh Pra 320 (328) = 1971 
Lab IC 1191 (DB). 

(8) Rule 161 (C-l) of Bombay Civil Service 

Rules, 1959 is not invalid because in its final 
form the same was got approved by Central 
Government as required by Section 115 (7) 
of States Reorganisation Act. Proposals in- 
volving change in service conditions of allo- 
cated Government servants were approved 
by Central Government before 26-4-1971. 1973 
Lab IC 249 ( 259 , 263) = 74 Bom LR 523 

(DB). 

(9) Protection under — Provisional grada- 
tion list — Public servant placed on lower 
pay scale cannot contend that new pay scales 
are to his disadvantage — He has option to 
retain his old pay scale. AIR 1970 Madh Pra 
132 (153) = 1969 MPLJ 751 (DB). 

(10) Scales of pay made available to em- 
ployees of State Government could no longer 
be revised to their disadvantage. AIR 1969 
Madh Pra 143 (144) = 1968 MPLJ 833 = 
1969 Lab IC 953 (DB). 

(11) Government of new State by order 

creating, with retrospective effect, new scales 
of pay governing permanent employees to 
their disadvantage — Held, order was not 
rule framed under Ar icle 309 of Constitution 
and therefore not in conformity with Sec- 
tion 115 (7) (Obiter). AIR 1969 Madh Pra 143 
(145) = 1969 Lab IC 953 = 1968 MPLJ 833 
(DB). \ 1' SB i"’ 

(12) Directive of Central Government 
under Section 117 — Sanction of Central 
Government necessary for the State Govern- 
ment to act contrary to directive. AIR 1963 
Punj 47 (55) = 1966 Cur LJ 848. 

(13) An officer holding an officiating post 
lhas no legal right to continue in that post 
and therefore his reversion to substantive 
post for administrative reasons is not breach 
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of conditions o service within Section 115 
(7), AIR 1964 SC 1301 (1364, 1365) — * 19< W 
2 SCR 982. (ILR (1961) 11 Raj 260, Reversed.) 

(14) Government of India’s letter dated 27- 
3-1957 Heading ‘VI. Dearness Pay , para 5 
Mysore Government Official Memorar^um 
No. SRDI-1 APM 57, Dt. 11 - 5-1957 -- Held, 
considering facts and evidence on record the 
posting of Petitioner who was already hold- 
ing in substantive capacity post in Bompay 
Educational Service, Class I, as Dy. director 
of ' Education was by way of promotion on 
officiating basis and as the period o officia- 
ting was less than three years, Petitionei 
■was not entitled to benefit under Para 5 of 
Government of India’s letter dated 2 / -3- 1957. 
(1966) 5 Law Rep 52 (67) (Mys). 

(15) Clerks appointed inPepsuGovt Ser- 
vice for whom Pepsu Rules were applicable 

on States reorganisation clerks transferred 

to Punjab Government and promoted as As- 
sistants — Under Punjab Rules 5, 6 passing 
of a test was necessary for promotion — 
Clerks not passing were reverted — Admims 
trative instructions issued by Pun lab Govern 
ment applying Punjab Rules and 
norms — Instructions approved by 
Central Government under Section li a 
— Such approval did not ^mountto 
change in service rules contemplated under 
Article 309 of Constitution of 1 ndia — Ad- 
ministrative instruction cannot replace st - 
torv rules ■ — Reversions on grounds ot nor 
passing test, held were bad. 1968 Cur 

72 (77 to 81) (Funj) (DB). 

(16) An employee of former 

State — Provisional allocation to new 
Mysore State — Compulsory retirement order 
and subsequent withdrawal at it —• ihe 
period between order of retirement an 
order of withdrawal ordered to be treated as 
of suspension — No provision of suspension 
from previous date in Hyderabad rules whic 
were saved under sub -section (7) - Order 

of suspension from date retirement held 
invalid. AIR 1961 Mys 26 (27, 28, 29) = 38 
Mys LJ 822. 

11. Previous approval — Sub -section (7), 
proviso. — (1) Question of change of condi- 
tions of service — It has to be found out 
whether it amounts to change in conditions 

and, if so, whether there was prior approval 

of Central Government. AIR 1973 SC 69 (76) 
= (1972) 2 SCC 862. 

(2) Previous approval of the Central Gov- 
ernment, as contemplated by the Proviso, 
must not be presumed but must be either 
categorically given or that approval be- 
comes unmistakably apparent from the cor- 
respondence between the State Governments 
and Central Government. AIR 1972 ! SC 1640 
(1646) = (1972) 1 SCR 896 = 1972 Lab IC 

887. 

(3) Previous approval in proviso to Sec- 

tion 115 (7) includes general approval to the 
variations in conditions bf sejvicewitoi ^ cer- 
tain limits indicated by Jmon Sw' 
AIR 1965 SC 136 (138) = (1W4) 7 SCR 549. 
(Making of Mysore General Ser ^s ^Reve- 
nue Subordinate Branch) Recruitment Rules 
1959, held to be with ‘previous approval of 
Central Government.) ** 1973 Lab IC 139 

(166) (AP) (FB). 


[See also AIR 1968 Punj 499 (505, 506, 508) 
= ILR (1969) 1 Puni 23 (DB). (If the word 
previous in the proviso to Section 115 (7) 

has any meaning, it is this that the approval 
of the Central Government must precede the 
putting of the relevant rules into effect.) 

(4) Proviso to Section 115 (7) is in nature 
of protection given to servants falling under 
Section 115 (1) or (2) — Promotion to a 
higher cadre is a condition of service and, 
rules defining qualifications and suitability 
for promotion form terms and conditions o 
service. AIR 1965 Mys 19 (21 to 25) = (1964) 

1 Mys LJ 217 (DB). 

(5) Proviso presupposes existence of condi- 
tions of service. AIR 1971 Andh Pra 1 (8) = 
ILR (1972) Andh Pra 136 = 1971 Lab IC 
30 (FB). 

(6) The law, proviso to Section 115 (7), it- 
self insisted that the principles that were ap- 
plicable before 1-11-1956 should be applied 
unless the law had been, changed with prior 
approval. If there had been no prior approval 
of change as required by statutory provisions 
the principles that governed the matter be- 
fore formation of new State must apply. 
ILR (1972) 2 Ker 482 (489, 490) (DB). 

(7) Section 115 not only deals with matters 
of integration of service but sub-section (7) 
deals with conditions of service also — 
Mysore Government Order No. RD 35 ATS 
68, dated 27-12-1968, held invalid as it af- 
fects conditions of services adversely and 
was issued without previous approval of 
Central Government, 1972 Lab IC 1204 (1205, 
1206) = (1972) 1 Mys LJ 235 (DB). 

(8) Mysore General Service (Treasury 
Branch) Special Seniority Rules, 1965. Rule 4 

— Seniority — Promotion — Prescription of 
'departmental ^examination, "4 or promotion 

— It is a variation of old condition of service 

— It is inoperative being without the prior 
approval of the Central Government. AIR 
1971 Mys 108 (111) — 1971 Lab IC 469 (DB). 

[See also (1969) 1 Mys LJ 199 (200).] 

(9) Principles governing conditions of ser- 
vice by erstwhile Travancore-Cochin Gov- 
ernment — Amendment by Government of 
Kerala without prior approval of Central 
Government constituted variation of condi- 
tions of service of petitioners to their dis- 
advantage and was invalid and inoperative 
for contravention of proviso. 1971 Lab IC 
118 (119) = 1970 Ker LT 1027. 

(10) Petitioners appointed as temporary 
Tracers before merger of Punjab and 
iPepsu i(l-ll-1956)i — « Promotion of such 
petitioners after merger not governed by 
Punjab Public Works Department (Build- 
ings and Roads Branch) Draftsmen and 
Tracers Service Rules, 1965 but by 1943 
Rules — 1965 Rules not applicable for ab- 
sence of previous approval of Central Gov- 
ernment. 1971 Lab IC 993 (996, 997) = 1971 
Cur LJ 314 (Punj). 

(11) Service rules permitting private prac- 
tice to medical officers of Hyderabad State 
prior to merger in Andhra Pradesh — Total 
ban on private practice by amendment of 
Rule 13 of Special Rules for Andhra Pradesh 
Medical Services without raising pay or 
giving any allowance affects their emolu- 
ments — Prior permission of Central Gov- 
ernment not obtained before effecting amend- 
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Section 115 — Note 11 (contd.) 

ment — Amendment is void and inoperative 

in respect of doctors who belonged to 

Hyderabad State and who were appointed 

prior to its merger. ILR (1969) Andh Pra 1152 

(1185). 

(12) Public servant governed by Saurash- 
tra Rules (1955) — His compulsory retirement 
under Rule 161 of the Bombay Civil Service 
Rules, 1959, before attaining age of 55 years, 
after States Reorganisation — Amounts to 
variation in his condition of service. AIR 
1970 SC 143 (146) = (1970) 1 SCR 244. 

(13) A Bombay State allottee to Mysore 
State was made to retire under rule 285 of 
the Mysore State Civil Service Rules — Held 
the application of Mysore State Rules varied 
to the disadvantage of the allottee the im- 
portant condition of service relating to the 
length of service which he could claim under 
Bombay Civil Service Rules. The fact that the 
allottee opted to be governed by the Mysore 
State Pension Rules cannot take the place of 
approval by the Central Government requir- 
ed under proviso to sub-section (7). j 1970) 2 
Mys LJ 197 (198, 199) (DB). 

(14) Competence of State Government to 
modify or amend service rules — Reorganiza- 
tion of States — Service conditions regarding 
age of retirement of Government servants in 
old State of Mysore — Governor of new 
State of Mysore, cannot alter without previ- 
ous approval of Central Government — It 
was beyond competence of State Govern- 
ment to alter age of retirement which had 
been properly fixed by the then Rajpramukh 
of Mysore under Constitution. AIR 1962 Mys 
280 (286, 287) = 40 Mys LJ 146 (DB). 

(15) Ad hoc promotion of Sub-Inspectors 
of Police as Circle Inspectors, when they 
were transferred from Hyderabad State to 
the new State of Mysore, as a result of 
States Reorganisation Act — Reversion, on 
permanent incumbents coming back not 
reduction in rank. AIR 1966 SC 175 (181) = 
(1964) 6 SCR 279. 

(16) Lower Division Clerks of Hyderabad 
State allotted to Andhra Pradesh — Their 
promotion to the posts of Upper Division 
Clerks is governed by Hyderabad Cadre and 
Recruitment Rules. (The test prescribed in 
Andhra Pradesh Government order for pro- 
motion to cadre of Upper Division Clerk 
without prior consultation and previous ap- 
proval of Central Government cannot be ap- 
plied to them. 1972 Lab IC 108 (111) (Andh 
Pra). 

(17) Order passed by State Government in 
matter of departmental promotion and spe- 


cial rules framed in accordance with* that 
order. Held, there was no reason to interfere 
with the order in the matter _ of promotion. 
The promotions effected were in accordance 
with rules framed under Article 309 of the 
Constitution. 1968 Lab IC 1325 (1326) (Ker) 
(DB). 

(18) Petitioners, the Sub-Inspectors in 
Excise and Prohibition Department under 
Madras Board of Revenue, allotted to Mysore 
State — Allocation of petitioner to excise and 
prohibition department — Revision of pay 
scales of police (department — ; Petitioner 
cannot claim benefit of this revision of pay 
scales on the ground that in Madras the pay 
scale of both departments was the same. Sec- 
tion 115 (7) not attracted. (1964) 2 Lab LJ 
433 (438) (Mys) (DB). 

(19) Integration of Civil Services in new 
States — Disparity in pay-scales caused due 
to protection given to allottee civil servants 
from different States by the Act — Pay- 
scales cannot be attacked as discriminatory 
and repugnant to Arts. 14 and 16 of the 
Constitution — The higher scales of pay 
drawn by allottees who did not opt for new 
scales were by reason of pre-existing rights 
being protected by proviso to Section 115 (7). 
AIR 1963 Mys 202 (205) = 1963 Mys LJ 
(Sup) 384 (DB). 

(20) Bangalore Road Transport Service 
Act (8 of 1956), Section 8 — Termination of 
service on reaching age of superannuation 
— Notice giving more than three months — * 
Termination not illegal — Provisions of Sec- 
tion 115 (7) Proviso, not attracted. 1962 Mys 
Lj(Supp) 457 (460) (DB). 

(21) Puniab Service Integration Rules 
(1957) — Rules are valid. AIR 1969 Funj 34 
(40 to 43) = ILR (1968) 1 Punl 204. (AIR 
1961 Mys 210, Dissented from.) 

(22) Bombay Civil Service Rules (1959), 
Rule 161 — Validity — ■ Rule does not violate 
proviso to Section 115 (7) of the Act. (1963) 
4 Guj LR 945 (964 to 967) (DB). 

(23) Rules in pre -re organisation State pre- 
scribing percentage for filling of posts by de- 

. partmental promotion — Alteration in the 
Rule after re-organisation does not amount 
to variation to disadvantage of civil servant, 
AIR 1963 Mys 265 (270) = 1963 Mys LJ 

(Supp) 525 (DB). 


SECTION 116 — SYNOPSIS 

1. Scope. 

2. Sub-section (2). 

t 

1. Scope. — (l) To attract the provisions of 
Section 116 it has first to be 'established by 


Act, 1950 
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(2) Nothing in this section shall be deemed to prevent a competent au Jiority 
after the appointed day, from passing in relation to any such . > < " any order 
affecting his continuance in such post or office. 

[o] The word and letter “Part A” were omitted by 1 A.L.O., 1956 (1-11-1950). 

{f] Substituted for ‘Tart G State”, ibid. 


Section 116 — Note 1 (contd.) 

the petitioners that they were holding or dis- 
Charging the duties of any post immediately 
before the appointed day. Where the ser- 
vices of the petitioners stood terminated 
prior to the appointed day, it could not be 
said that they were holding or discharging 
the duties of any post immediately before the 
appointed day. AIH 1959 Bom 363 j( 568) — 
ILR (1959) Bom 1267 (DB). 

(2) Section 116 provides for continuance 
of officers in equivalent posts. The i " 
tection given by proviso to Section 115 (7) 
could not be removed by rules made by 
State Government subsequent to 1-11-1956 
unless previous approval o ’^entral Govern- 
ment was obtained thereto. AIR 1971 SC 117 
(119, 120) = (1970) 3 SCR 515. 

(3) The Central Government is not ex- 
pected to act judicially in the course of pro- 
ceedings under Section 116 — Persons max- 
ing detailed representations - — They are not 
entitled as of right to be heard orally m the 
proceedings under Section 116. AIR 1969 
Punj 34 (43) = ILR (1968) 1 Punj 204. . 

[See also AIR 1967 Punj> 98 (102, 103) = 
7965 Pun LR (Supp) 477.1 

(4) Integration of personnel — Personal 
hearing by Central Government — Not a pro- 
cedural essentiality because statute does no 
cast any such duty — Central 

taking decision in consultation with Central 
Advisory committee, State Government an 
considering all representations received irom 
time to time — Held procedure adopted was 
adequate. AIR 1968 Andh Pra 5 (15 16) = 
i 1967) 1 Andh WR 102 = 1968 Lab IC 12 

(DB). 

(5) The object of Section 116 (1 was to 
regularise what would have been an irregu- 
lar state of affairs so far as public 

were concerned on the appos ed day. There 
would be officers belonging to the hitherto 
existing State holding office or discharging 
duties of posts and ol tices in the area which 
on that day would stand transferred to 
new State. As such officers would not cease 
to belong to the service of the former exi- 
sting State, a question might arise as to their 
competency to act as of icer in an area which 
was no longer part of that State. It is 
overcome this difficulty that the aid of a 
fiction is sought and such officers are deem- 
ed as from that day to have been duly ap- 
pointed to their respective posts ana offices 
by the Government of the new State AIR 
1957 Mad 769 (771) = ILR (1957) Mad 1010 
(DB) ** AIR 1969 Mvs 41 (44) = (1968 2 

Mys LJ 166 — 1969 Lab IC 165. 

(6) A person who was placed under sus- 
pension and relieved oi his office before the 
appointed dav cannot be deemed to u^ve 
been appointed to any post or office m the 
new State. Rule 13 of the Fundamental Rules 
has no bearing on the question because it 
does not imply that even while under sus- 


pension a Government servant is holding a 
post but merely relates to the retention of tne 
lien on a substantive permanent post while 
under suspension. AIR 1957 Mad 769 (771) “ 

ILR (1957) Mad 1010 (DB). 

(7) Government taking over management 
of private Trust fund and treating 

p foyers as Government servants Services 
rendered by them in Trust fund are to be 
(treated as part of services rendered under 
Government. AIR 1969 Mys 346 (347, 348) =a 
(1969) 1 Mys LJ 415 = 1969 Lab IC 1357 

(DB). . - 

(8) The consequence of the formation or 
new State of Mysore with the territories of 
old State of Mysore and territories of fop* 
other States was that the officers from the 
other States as well as from the old State 
of Mysore became oi i’icers of new State and 
the question of their integration inter se 
had to be decided in accordance with Sec- 
tion 115. Where, in the interests of adminis- 
tration, ad hoc promotions were made out of 
eligibility lists received from various States 
reversions resulting from promotions in ac- 
cordance with provisional list were not dis- 

ofnmf iklR. 1 Sf! 175 fl79l — fl964l 


6 SCR 279. 

(9) Power of Central Government is not 

exhausted merely by laying down criteria 
flor final allotment and integration but con- 
tinues till entire process of integration is 
completed and all representations considered. 
In case of any doubt as to true implication 
of process of integration. Central Government 
has power to clarify it on further representa- 
tions from parties affected. AIR 1968 Andh 
Pra 5 (13, 14) (1967) 1 Andh WR 102 =a 

1968 Lab IC 12 (DB). 

(10) Allotment and reversion of Civil ser- 

vant not according to scheme of Act — Cen- 
tral Government need not make new allot- 
ment of Civil servant since such fresh allot- 
ment is superfluous and unnecessary under 
Section 116. AIR 1967 Mys 225 (231) = 

(1966) 8 Law Rep 448 (DB). 

(11) Central Government having no know- 
ledge of reversion of Civil Servants making 
comprehensive allotment of all civil servants 
and not any individual allotment — Held, 
question whether allotment made by Central 
Government was for any reason unsuppor- 
table did not arise. AIR 1967 Mys 225 (230) 


= (1966) 8 Law Rep 448 (DB). 

(12) Officers of erstwhile Hyderabad State, 
though not integrated with District Health 
officers of Andhra Pradesh were considered 
eligible for promotion as Assistant Director 
of Public Health and were allowed to count 
their continuous Service in Health wing of 
Hyderabad for promotion and seniority while 
officers in Andhra Pradesh were to count 
their service in Health and Medical depart- 
ment — Principle held not violative of Arti- 
cle 16 of the Constitution. AIR 1968 Andh Pra 
5 (16, 17) = (1967) 1 Andh WR 102 = 1968 
Lab IC 12 (DB). 

(13) Allotment of physical instructors from 
five regions to new State of Mysore on re- 


718 [S 116 N 2] 


[The. States Reorganization Act, 1956 


Section 116 — Note 1 (contd.) 
organisation — Assignment of higher pay 
scale for allottees from one State and lower 
pay scale for allottees from another held dis- 
criminatory and unjustified. AIR 1969 Mys 
348 (349) = 1969 Lab IC 1466 =* 1969 Serv 
LR 481 |DB). 

(14) The allottee can complain of prejudice 
only if the pay scale of a post to which he 
is promoted in the new State is lower than 
the pay scale of a similar or equivalent post 
in his parent State, to which he would have 
been promoted. If the post in the parent 
State which carries higher salary in a sup- 
erior post whose functions and responsibili- 
ties are more important and heavier than 
those of the post to which he is promoted in 
the new State, he cannot complain o any 
prejudice at all. AIR 1970 Mys 112 m i3) = 
(1970) 1 Mys LJ 403 (DB). 

(15) Language of Section 116 of the States 

Reorganization Act — By force of law, all the 
employees of the Bombay State Road Trans- 
port Corporation allotted to the State Govt, 
of Mysore for the purpose of service under 
that Government, must be taken to have 
the same status as the one which they could 
have if they had in fact been appointed to 
the posts or offices held by them, by the 
State Government of Mysore or an appropri- 
ate authority under that Government ex- 
ercising that power. AIR 1963 Mys 66 (71, 

73) = 1962 Mys LJ (Sup) 49. 

(16) Where the notification, under which a 
magistrate taking cognisance of a case was 
appointed, was repealed by the State govern- 
ment appointing him owing to reorganisation 
of States, it was held that in view of Sec- 
tion 116 he can continue the proceedings 
whether the Government of the new State 
has issued a fresh order of appointment or 
not. 1957 Nag LJ 508 (511). 

(17) The provision in Section 116 was 
necessary so that State servants holding par- 
ticular posts may continue to carry on their 
•work as before without the necessity of any 
separate formal orders. AIR 1965 Pun| 444 
(448} = 67 Punj LR 715 (FB). 

(18) Civil Servants have right after allot- 

ment to hold posts in new State correspond- 
ing to their posts in the parent State — The 
fact that there were no corresponding vacant 
posts in the new State was no ground for 
reverting them to their substantive posts 
in new State, so long as there were in 
existing parent State vacant posts in which 
they could have been continued. It is not the 
Scheme of the Act that every employee 
should be sent out of parent State to new 
State, AIR 1967 Mys 225 (229) = ' (1966) 8 

Law Rep 448 (DB). 

(19) Sub-Inspector in Consolidation De- 

partment in Pepsu holding same office after 
its merger with Punjab — No appointments 
made for posts of Sub -Inspectors in Puniab — 
Appointment must be held to have been 
made by State Government of Punjab 
under Section 116 (1) — Proper 

Authority to dismiss him was State 
Government and not Director of Consolida- 
tion of Holdings. AIR 1964 PunJ 480 (480, 
481) = 1964 Cur LJ 325 (DB). 

20) Persons promoted to particular -posts 
by State Governments before date of inte- 

** - 

~ 


gration could claim benefit of Section 116. 
AIR 1963 Mys 219 (225) = 1963 Mys LJ 
(Supp) 302 (DB). 

(21) Petitioner the District Welfare Orga- 

niser in former Vindhya Pradesh, allowed to 
continue in the same post in M. P. after re- 
organisation — Continuance of service as 
District Welfare Organiser held did not confer 
any right to be continued, in the same post 
— In integration list District Welfare 
Organiser's post in V. P. equated 
with post of Circle Organiser in 
M. P. — Petitioner’s posting as Circle Orga- 
niser in M. P. held did not amount to re- 
duction in rank. AIR 1966 Madh Pra 134 
(135) = 1965 MPLJ 825 (DB). 

( 22 ) Officials belonging to various services 
bearing different designations and having dif- 
ferent terms and conditions of service by 
virtue of their allotment to the service of the 
reorganised States under the Act are deem- 
ed to have been appointed to the service of 
the new . State as on 1-11-1956 the appointed 
day, by virtue of sub-section (1) of Section 
116. AIR 1968 Mys 73 (81) = (1968) 2 Mys 
L J - 299 (DB). 

2. Sub-section (2).— (1) Section 116 (2) 
does not empower State Government to 
vary conditions of service dis advantageously 
to employee. AIR 1971 Andh Pra 1 (9) — 
1971 Lab IC 30 = BLR (1972) Andh Pra 136 
(FB). 3 

(2) Under Section 116 (2), State Govern- 
ment is empowered, to pass in re- 
lation to any allocated servant any order 
affecting his continuance in any post or of- 
fice previously held by him — Provisional 
arrangement may prejudice the public ser- 
vant but that is only a temporary disad- 
vantage which is expected to be corrected at 
'he time of final arrangement. AIR 1970 
Madh Pra 132 (153) = 1969 MPLJ 751 (DB). 

(3) Section 116(2) clarifies that S. 116 (1) 

would not prevent competent authority after 
appointed day from passing in relation to a 
civil servant any order affecting his con- 
tinuance in his post or office — It gives 
power and jurisdiction to State Government to 
pass any order regarding his continuance in 
of fice by reason of his misconduct during 
anterior period. ILR (1965) Andh Pra 482 
(505) (DB). 

(4) Order imposing penalty viz. stopping 

increment passed by Punjab State Govern- 
ment, but not communicated to public ser- 
vant before reorganization remains ineffec- 
tive and stil) -born — Successor State of Har- 
yana cannot give effect to that order with- 
out reconsidering the matter and applying 
its mind. AIR 1971 Punj 48 (50) — 1970 

Cur LJ 579 ^ 1971 Lab IC 201. 

> ! Officiating Tahsildars in State of Pep- 
su confirmed as Tahsildars although no posts 
were available for confirmation — Super- 
numerary posts of Tahsildars created subse- 
quently by Rajpramukh of Pepsu, to pro- 
vide liens for confirmed Tahsildars — Mer- 
ger of Pepsu with Punjab under States Re- 
organisation Act — Subsequent order of suc- 
cessor Punjab Government, cancelling pre- 
vious order of confirmation — Valid. AIR 
1964 SC 521 (526) = (1964) 4 SCR 964. 

(6) The" powers of the State Government 
were expressly saved by sub-section (2) of 
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117, Power of Central Government to give directions. — The Central Govern- 
ment may at any time before or after the appointed day give such directions to 
any State Government as may appear to it to be necessary Tor the purpose of giv- 
ing effect to tlie foregoing provisions of this Part and the State Government shall 

comply with such directions. 



Section 116 — Note 2 (contd.) 

Section 116 and permits it being 
a competent authority, to pass, in rela- 
tion to person olTiciating at the time ot 
merger order affecting his continuance in the 
olTiciating post. AIR 1964 SC 1361 (1365) 

(1964) 2 SCR 982, . 

(7) Sub-section (1) of Section 116 is a 
temporary measure. It is enacted to prowde 
that every person who, immediately > betore 
the appointed day, was holding certain post 
or discharging duties of any post or office m 
the former State shall continue to hold the 
same post or office in the new State and to 
have been duly appointed to such post with 
effect from that date. The continuance to hold 
a post or an office is subject to right of Sta. e 
Government to integrate services and to 
absorb servant concerned or to appomt him 
to an equivalent post. 19G8 Lab IC 264 (267) 
= <1967) 1 Lab LJ 210 (Guj) (DB). 

(8» Transfer of Rajasthan area to M- F. 
State during States Reorganisation — Gov- 
ernment servant working in transferred area 
would be deemed to be a servant of M. F. 
State from 1st November, 1956 — After that 

date, it would be the M ' + P U^ Ve ^^rt^ 
which would be competent to start depart 

mental proceedings against him for miscon- 
duct although there was delay in Passing the 
order under Section 115 (3) 
under Section 116 (1) — Section 1 16 (2) has 
no application. AIR 1963 Madh Fra 2 
(217, 218)= 1963 Jab LJ 98 (DB). 

(9) Person joining service in State of Pepsu 
and confirmed by Rajpramukh of Pepsu _ 
Such person transferred to ofTice of Financial 
Commissioner Revenue, after formation o 
Puniab State — Such person disrpissecl from 
service by Financial Commissioner Revenue 
— Dismissal Is valid. 1966 Cur LJ 968 (974) 
(Punj) (DB). 


Section 117 — Note 1 


(1) Directions given by Central Govern- 
ment under Section 117 are binding on the 
State in the matter of integration o 1 services. 
When integration of services in question are 
not complete, even promotion made on basis 
of directions issued under Punj mo 
I ntegration Rules (1957) ought to be review- 
ed in the light of directive of Central C v- 
emment under Section 117- AIR SC 

586 (590) — 1973 Lab IC 477 — (1972) 1 

SCWR 188. 


(2) Pimjab Clerical Service Rules 1960 do 
not apply to persons governed by S. 1 15 01 
the Act as they were not issued with the 
previous approval oi the Central Govern- 
ment under Section 115. Inter se seniority of 
such persons have to be decided according 
to the directions given by the Central Gov- 
ernment under Section 117 in this behalf 
read with Section 127. AIR 1972 SC 1640 
(1045) = (1972) 1 SCR 896 = 1972 Lab IC 


887 

(3) There is nothing in S. 115 or Section 117 
which prohibits Central Government in any 


way from taking aid and assistance o State 
Government in the matter affecting integra- 
tion of services. So long as the act of ulti- 
mate integration is done with sanction and 
approval of Central Government and so long 
as Central Government exercises general 
control over activities of State Government 
in the matter it cannot be held that there 
has been any violation of principle “delegatus 
non protest delegare”. It could not be said 
that preparation of provisional and final 
gradation lists by State Government consti- 
tuted a delegation bv Central Government. 
AIR 1968 SC 850 (857) = (1968) 2 SCR 186. 
(AIR 1964 Madh Pra 307, Reversed.) 

(4) The principles are the important ele- 
ments. in the matter of integration. The 
drawing up of the seniority list and publica- 
tion thereof are only implementation of these 
principles. Such implementation can be done 
by State Government. AIR 1970 Ker 165 
(188) = ILR (1969) 2 Ker 391 = 1970 Lab 
IC 967 (FB). 

(5) Section 117 does not empower the Cen- 
tral Government to divest itself of its duty 
to make the integration and direct the State 
to do that work. But the conferment of 
authority on the Central Government to 
make the integration does not deprive the 
Government of the State of its power to tran- 
sitionally reorganise its administrative struc- 
ture, provided its exercise does not infringe 
constitutional guarantees or violate the pro- 
jection afforded by the proviso appearing 

under S. 115 (7) of the Act. AIR 1961 Mys 
210 (219) = 39 Mys LJ 425 (DB). 

(6) The four principles evolved at a meet- 
ing of Chief Secretaries and communicated 
to all State Governments, have acquired 
statutory force as understood to have been 
issued by the Central Government under Sec- 
tion 117. Those principles have to be appli- 
ed to a case before the equation of posts and 
inter se seniority can be determined by the 
Government. Where no conscientious effort 
was made to apply those principles by the 
Advisory Committee, the final inter-State 
seniority list was liable to be quashed. 
(1970) 2 Mys LJ 184 (185, 187) (DB). 

[See also 1972 Lab IC 465 (468, 469) = 
(1971) 2 Mys LJ 396 (DB).3 

(7) State Government preparing provisonal 
intergrated gradation list for purposes of Reg. 
4, Indian Administrative Service (Appoint- 
ment by Promotion) Regulations, 1955 —-Ap- 
peals to Central Government by aggrieved 
persons — Central Government d' reeling 
State Government to change criterion for 
eligibility, without giving others opportunity 
to show cause — Central Government is 
competent to give such directions and State 
Government is bound to follow them — 
High Court will not interfere under Arti- 
cle 226 until adoption of particular criterion 
is provisional. AIR 1965 Ker 84 (89) = 1964 
Ker LT 704 (FB). 

(8) In matters relating to integration re- 
sulting from State reorganisation, Central 
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Section 117 — Note 1 (contd.) 

Government is final oq-i __ 

Ker 165 (168) = ILR (1969) 2 Ker 391 — 

1970 Lab IC 967 (FB). 

(9) A direction contained in a letter ivorn 
Deputy Secretary to the Government of 
India, Ministry of Home Affato to Chief 
Secretary to Government of Rajasthan dated 
27-3-1957 to the extent to which it _protect- 
ed the pay of certain officers might have 
effect under Section 117 hut beyond it, sub- 
ject to proviso to Section 115 (7), powers of 
State Government were not intended to he 
curtailed and in fact, they were e ^ re 1 s |^ 
saved by Section 116 (2). AIR 1964 SC 1361 
(1365) = (1964) 2 SCR 982. 

(9A) Post of Assistant Conservator of 
Forests Madras — It cannot be equated "with 
those of Deputy Conservators of Forests of 
erstwhile States of Bombay and Hyderabad 
-- Held, that Rule 8 of the Rules governing 
Madras Forests service alone deter lines 
initial seniority of directly recruited Assistant 
Conservators of Forests and not Rule 35 oi 
the Madras State and Subordinate Services 
Rules. (1973) 1 Mys LJ 440 (445, 447) (DB). 

(10) In view of the directive in para 5 of 
the Government of India Memorandum dated 
12-5-57, a Government servant allotted to a 
new State is entitled to the protection of the 
pay scale that would have been admissible 
to him on his first promotion in his parent 
State, if that scale is more favourable ttian 
tthe scale attached to the post to which he 
is promoted in the new State, Before, one 
could say that a pay scale is higher than 
another with reference to posts, there must 
be equivalence of functions and responsi- 
bilities. AIR 1970 Mys 112 (113) = (1970) 1 

Mys LJ 403 (DB). SBHL ' 

[See also (1973) 1 Mys LJ 220 (DB).] 


(11) Directives dated 18-4-1965 and 24-2- 
1968 issued by the Government of India to 
Punjab Government for fixation of seniority, 
and promotion of integrated services are 
binding on the State Government. (1971) 1 
Serv LR 514 (522) '(Punj) (DB). 

[See also AIR 1968 Punj 47 (54, 55) = 
1966 Cur LJ 848. (If State Government 
wants to act contrary to directive, it is 
necessary for State to take sanction of 
Central Government under Section 115 (7). 

** AIR 1962 Mys 112 (114) = 40 Mys LJ 62 
(DB). (If the directions are disobeyed reme- 
dy of aggrieved person is to submit repre- 
sentation to the Central Government only 
through the State of which he is civil ser- 
vant. ) ] 

(12) An allottee to the services of a new 
State after States Reorganisation and to 
whom the second alternative contained in 
the directive issued by Government of India 
does not apply is entitled to limited protec- 
tion given by first alternative in drawing 
pay on promotion to a post in new State 
one stage above the one held by hi m in 
Substantive capacity. (1969) 1 SCWR 509 
(511). 

Ijkt3) Any rule framed by State Govern- 
ment which interfered with the seniority as 
conferred by final gradation list in pursuance 
of intf ; ration scheme framed by Central Gov- 
ernment, sanction of Central Government 


would be necessary. Any order issued by 
Director of Public Instruction ordering com- 
pilation of seniority list' for promotion to 
posts of teaching side, category ill cannot 
have the effect of disturbing seniority list, 
as per Final Gradation list. 1973 Lab IC 1166 
.= 1972 MFWR 566 (578). 

(14) Where Government had expressly 
made promotions of certain Tahsildars to 
Deputy Collectors temporary without pre- 
gudice to claim of others for regular promo- 
tions and Tahsildars understood promotions 
to be temporary, they are not entitled to 
claim posts of Deputy Collectors permanently 
m supersession of claims of others. AIR 1968 
Andh Pra 364 (369. 370) = (1969) 1 Andh 
WR 17 = 1968 Lab IC 1499. 

(15) Central Government can issue direc- 
tions even after integration of services in the 
new State — Power to ensure fair and equit- 
able treatment continues to be available 
until the last of the officials allotted to the 
new State retires, f 1 967) 2 Mys LJ 544 (562) 
(DB). 

(16) State Government creating new 

scheme of Assistant Section Officers and, 
ignoring case of senior person, promoting 
others on the basis of new scheme — State 
Government also not reviewing promotion 
in accordance with directive issued by Cen- 
tral Government — Promotions held invalid 
— Scheme with regard to Section Officer 
could not operate so as to defeat the direc- 
tive of Central Government. 1969 Lab IC 
909 (913) = 1969 Serv LR 423 (Punj) (DB). 

(17) Integration of servants of High Court 
on merger of Punjab and Pepsu States — 
Chief Justice of Punjab High Court and not 
ithe Central Government is the final autho- 
rity. AIR 1965 Punj 444 (448) = 67 Punj 
LR 715 (FB). 

(18) Letter to State Government purport- 

ing to give directions under Section 117 — 
Use of word “request” and failure to men- 
tion Section 117 would not take away the 
fact that Central Government was giving 
directions under Section 117. (1967) 2 Mys 
LJ 544 (561) (DB). ' 

(19) The directions given by the Central 
Government to Mysore Government in its 
letter dated 5-1-1962 are of general character 
and apply to all allottees to Mysore State in 
whatever departments they may be. (1967) 
2 Mys LJ 544 (565) (DB)'. 

(20) Offcial Memorandum No. CHS 20223- 
333/Miscellaneous 97-57-6 dated 9-2-1956 of 
the Central Government had not the status 
of direction under Section 117 as it did not 
purport to give effect to provisions of Part X 
of the Act — It tendered only administrative 
advise, AIR 1963 Mys 219 (219, 220) = 1963 
Mys LJ (Sup) 302 (DB), 

(21) Equation of posts under S, 115 (5) (b) 
and S. 117 — High Court powerless to go 
into merits or otherwise of such equation. 

AIR 1973 SC 2102 (2107). 
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118. .provisions as re exace jtuduc Service Commissions* *{1) The Public Ser- 
vice Commissions for the existing States of Bombay, Mysore, Punjab, Rajasthan 
and Travancore-Cochin shall, as from the appointed day, be deemed to be the 
Public Service Commissions for the corresponding new States. 

(2) As from the appointed day, the Public Service Commissions for the exist- 
ing States of Hyderabad, Madhya Bharat, Madhya Pradesh, Patiala and East Pun- 
jab States Union and Saurashtra shall cease to exist* 

(35 Every person holding office immediately before the appointed day as 
.A-Wm or other member of any of the Commissions mentioned in sub-section 

bffl , » 

(a) shall become a member, and if so specified also ibe chairman, of such 
one of the Public Service Commissions for the States of Andhra Pra- 
desh, Bombay, Madhya Pradesh, Punjab and Mysore as the President 

shall by order specify; and 

Wb) shall, as such member or chairman, be entitled to receive from the 
Government of the State conditions of service not less favourable than 
those to which he was entitled under the provisions applicable to him 

immediately before the appointed day. 

(4) Every person who becomes a member of a Public Service Commission on 
the appointed day under sub-section (1) or sub-section (3) shall, subject to the 
nroviso P to Clause (2) of Article 316, hold office or continue to hold office until 
the^expiraticm of his term of office as determined under the provisions applicable 

to him imm ediately before the appointed day. 


PART XI 

AND MISCELLANEOUS 


119 Territorial extent of laws.— The provisions of Part ii snail not ne aeem- 
, anv change in the territories to which any law in force un- 

mediately before the appointed day extends or applies, and territorial references 
rtfv Lh to an existing State shall, until otherwise provided by a compe- 
tenrLSsttol or Other competent authority meaning the tern- 

tories within that State immediately before the appointed day. 


SECTION 119 — SYNOPSIS 

1. Scope and applicability. 

2. Law in force. 

3. Equal protection of laws. 

1. Scope and applicability.— f 11 The 

:heme of States Reorganisation A< rtsjmt 

ig Punjab Reorganization Act) 

iws applicable to the new areas untU super 

eded, amended or altered by p ^at 

Egislature in the new states. This L w 
tie legislature has done in 1907 wnen 
mended Punjab General Sales T 
1948) and there is nothing that can be saw 
gainst such amendment AIR 1970 SC 

1749) = (1969) 2 SCR 544. . . 

(2) The provision in S. 119 of the _____ 
ittr acted where different sets of lavra 
n force in different States which are brought 
inder integration xmder the States Reo g 
idsation Act. This section has fnr?e 
n the case of a Central Act whl A c b * 1 2 3 * * * * * * * * * * * 1S . SU^Rai 
hroughout the Indian Union. AIR 1962 R 3 

18 (220) = 1962 Raj LW 301 DB) 


petent authority. So far as the rules in 
regard to the process fee are concerned, it is 
the High Court that is the competent autho- 
rity. As the Andhra Pradesh High Court had 
promulgated rules in regard to the matter to 
govern after 1-11-1956, the process fee for a 
process issued after that date in the appellate 
jurisdiction of the High Court will be 
governed by Rule 61 of the Appellate Side 
Rules irrespective of the fact that the appeal 
itself was filed before the formation of the 
Andhra Pradesh High Court at a time when 
the Hyderabad High Court was in existence. 
AIR 1959 Andh Pra 279 (279, 280) (DB). 


(3) Section 119 preserves the continuance 
l the laws in the Telangana after reorga- 
isation, till suitably modified by _P 

ropriate authority. ILR ( l ' i u ■ J 

08 (115) (DB). 


(5) The Road Transport Department of the 
erstwhile Hyderabad State is not different 
from the State undertaking as defined in 
Chapter IV- A of Act 100 of 1956. Section 119 
of the S. R. Act does not come into play 
In this regard for the reason that the laws 
prevailing in one pari of the State are not 
sought to be extended to another part. Sec- 
tion 119 has nothing to do with the two 
States (Andhra Pradesh and Hyderabad) 
becoming one State or one Government on 
account of the merger. AIR 1959 Andh Pra 
292 (300) = ILR (1958) Andh Pra 437 (DB). 


(4) Sections 119 and 120 bave inferred 

crwer not only upon the State ^legislatures 

> alter laws but also on any other com- 


(6) If a petitioner seeks the conferment of 
the privilege of audience In the Andhra 
Pradesh High Couri he must be bound by 
the conditions under which such privilege is 
conferred. To such a privilege Section 119 


IVnl ii Q.l 3 A. M. 46 To 50 




722 [S 119 N 2] 


[The] States Reorganization Act, 1956 


Section 119 — Note 1 (contd.) 
is not applicable, but he law prescribing the 
conditions subject to which right of audience 
is given in that Court governs the situation. 

AIR 1958 Andh Pra 63 {65* 66) = ILR (1957) 
Andh Pra 467 (SB). 


(7) The only object of Section 119 of Act 

{37 of 1956) is to keep alive the laws and 
regulations in the territories taken over and 
merged into the new State and not to nullify 
the reorganisation itself by creating a fic- 
tion that they still form part of the previous 
State of origin which in some cases alto- 
gether ceased to exist. (1963) 1 Mad LJ 365 
(368) (DB). (Travancore Cochin General 

Sales Tax Act — Dealer in territories in 
former Travancore-Cochin State — Terri- 
tories becoming part of the Madras State — 
Dealer was held to be last purchaser for the 
levy of sales tax in State of Madras.) 

(8) Reference to ‘High Court’ in Sch. n. 
Serial 1 (d) of Hyderabad Court-fees Act can 
be construed to be reference to Andhra 
Pradesh High Court at Hyderabad, in view 
of Section 119. AIR 1957 Andh Pra 123 
(128) = ILR (1957) Aridh Pra 229 (DB). 

(9) Sections 119 and 120 have no relevancy 
whatsoever to the question as to whether an 
appeal would lie under Clause 15 of the 
Letters Patent against a judgment of a 
Judge of the Hiigh Court of Andhra Pradesh. 
They only save the operation of the existing 
laws until such laws are adapted, modified 
or repealed by the competent legislature. 
AIR 1961 Andh Pra 390 (392) (DB). 

2. Law In force. — (1) Madras Ministerial 
Service Rules constitute ‘law’ within the 
meaning of 'that expression as defined in Sec- 
tion 2 (h) of S. R. Act under Section 119 
of the said Act, until framing of unified, 
special rules for the concerned service either 
by Governor of Kerala or by State 
Government. Madras Ministerial Service 
Rules would continue to govern ministerial 
service personnel who were allotted to Kerala 
State -from ersjfrwhile composite State of 
Madras. 1973 Her LT 151 (FB). 


(2) Mulki Rules continue in force even 
after constitution of State of Andhra Pradesh 
under the Act. AIR 1973 SC 827 (832) = 
(1973) 1 SCJ 241. 


(3) The Service Rules made under Arti- 
cle 309 of the Constitution being a law in 
force in the Telangana region on the date 
the States Reorganisation Act came into 
force, continued to be in force in that terri- 
tory after the formation of Andhrgt Pradesh 
by virtue of Section 119 of S. R. Act and 
the personnel who were governed by those 
rules continued to be so governed. AIR 1971 
Andh Pra 1 (7. 8) = 1971 Lab IC 30 « ILR 
(1972) Andh Pra 136 (FB). 


(4) The purpose of Sec ions 119 to 121 in 
relation to Rule 4 (b) of the All India 

Service (Discipline and Appeal) Rules (1955) 
was to provide remedies in the matter of 
enquiries against delinquents — Since the 
Government of Hyderabad was succeeded by 
(three Governments and Rule .4 (b) ex-: 

tended or applied to territories merged in 
three States, anyone of three could initiate 
proceedings a ad therefore State of Andhra 
Pradesh was competent to take action. As 


a principal successor State, Andhra Pradesh’ 
would be competent to take action, after 
merger, in respect of acts of commission and 
omission committed by member of Indian 
Administrative Service while in Service of 
Hyderabad State. ILR (1966) 1 Punj 668 (676. 
678, 679). 

(5) A rule made by a High Court under 
Section 122 Civil P. C. is a piece of delegated 
or subordinate legislation. It will be gov- 
erned bv Section 119 and not Section 54 of 
of the S. R. Act. AIR 1960 Madh Pra 130 
<(132). 

(6) Vexatious Litigation (Prevention) Act 
'(Mad. Act VIII of 1949) — Applicability — 
Act does not apply to Telangana area of 
State of Andhra Pradesh. AIR 1965 SC 1827 
(1830 to 1832) = (1965) 3 SCR 700. (AIR 1962 
Andh Pra 4, Reversed.) 

(7) The law obtaining in the State of 
Hyderabad before the appointed day would 
still govern the rights of parties in the Telan- 
gana area. The law of court-fees obtainable 
before that date in the State of Hyderabad 
is the Hyderabad Court-fees Act and, there- 
fore, that Act governs the proceedings arising 
out of that area. AIR 1957 Andh Pra 123 
(128) = ILR (1957) Andh Pra 229 (DB). 

(8) Section 119 only preserves the laws 
prevailing in the Telangana area till the 
Legislature or other competent authority 
provides otherwise. The laws will be applied 
as if there was no territorial change. But 
Section 119 cannot preserve any laws govern- 
ing the jurisdiction and procedure obtaining 
in the Hyderabad High Court which ceased 
to exist from the appointed day. When the 
High Court itself became defunct it is not 
possible ‘to hold that the laws governing its 
jurisdiction and procedure continue to exist. 
AIR 1958 Andh Pra 60 (62) ^ ILR (1957) 
Andh Pra 660 (DB). 

(9) Excess Profits Tax Act (1940). Sec. 1 
(2) — Whether all the provisions of the Act 
remained in operation in Bellary District in 
spite of the Adaptation of Laws Order, 1956 
by reason of the combined operation of Sec- 
tion 53. Andhra Pradesh Act (30 of 1953) 
and Section 119 of States Reorganisation Act 
1956 (Quaere). AIR 1967 SC 1541 (1545) => 
(1967) 3 SCR 864. 

(10) ‘Law in force* — Whether includes 
case-law — Decisions of Bombay High Court 
given prior to 1-5-1960 — Decisions are 
binding on Gujarat High Court as successor 
Court on principles of judicial comity 
and not as ‘law in force’ within S. 87 of the 
Bombay Reorganisation Act, 1960. AIR 1962 
Guj 128 (134, 138, 139) = (1962) 3 Guj LR 
269 (FB). 

(11) The effect of Section 119 is that the 

Bombay District Municipal Act would still 
be the law in the area which belonged to the 
State of Bombay but which had since come 
to the State of Mysore. Therefore, Section 22 
(2) of that Act could still apply to the area 
which has been transferred to Mysore State. 
AIR 1958 Mys 184 (187) = ILR (1958) MyS 
48 (DB).- : WW 

(12) By virtue of the definition of law la 
the Act, a notification issued under the pro- 
vision of a statute can be law ' for the pur- 
poses of the Act if it has the force of law 
in the whole or in any part of the territory 
of India and therefore, the notification issued 
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Section 119 — Note 2 (contd.) 

by the Bombay Government can be said to 
be law in force immediately before the ap- 
pointed day. AIR 1958 Mys 184 (187) = 

ELR (1958) Mys 48 (DB). 

(13) Notification under S. 20. Prevention 
of Food Adulteration Act — Held amount- 
ed to law and survived in Malabar District 
after its integration with Kerala. 1962 ( 1 ! 
Cri LJ 647 (648, 649) = 1961 Ker LT 415. 

(14) Market Committee of Bellary cohid 
only levy a fee under Section 11 (1) of the 
Madras Commercial Crops Markets Act, 1933 
as it originally stood * — It could not levy 
Cess by wav of sales tax under that section 
as amended by Madras Commercial Crops 
Market (Mysore Amendment and Validation 
of Levy and Cess) Act 20 of 1958. AIR 1971 
SC 1325(1328, 1329) = (1971) 2 SCC 255. (13 
Law Rep 327, Reversed.) 

(15) After the reorganisation of the 
States, South Kanara District as well as the 
territories of the old Mysore State both be- 
longed to and were parts of the same State 
the new Mysore State. The legal effect of 
Section 119 was that the territorial operation 
of the various laws or statutes of different 
States, parts of which were integrated into 
the new Mysore State, remained unaffected, 
i.e. they continued to be operative unti they 
are modified or replaced * by legislation of 
competent Legislature or authority. AIR 1960 
Mys 275 (276) (DB). 

(16) The power delegated to Sales Tax 
Officers by Collector under Section 14 of 
the Bombay Sales Tax Act, 1953 had not 
lapsed on coming into force of the States 
Reorganisation Act. The Commercial Tax 
Officers who replaced the Sales Tax Officers 
5n the reorganised Mysore State did get 
jurisdiction to function under Section 14 of 
the Bombay Act. (1962) 13 STC 940 (943) 
(Mys) (DB). 

117) Sales in Fort Cochin during period 
(from 1st April, 1957 to 31st March, 1958 — 
Travancore Cochin General Sales Tax Act 
coming into operation there on .st October, 
1957 — Assessment of sales i rom 1st October 
1957 to 31st March, 1958 under the Travan- 
core-Cochin General Sales Tax Act (11 of 
1125), would be justified but in respect of 
sales for the period from 1st April, 1957 to 
30th September, 1957 the sales tax law in 
force in Fort Cochin was the Madras Gene- 
ral Sales Tax Act, 1939, and consequently 
the assessment under the Travancore-Cocl n 
would not be In order. 1963 Ker LJ 731 (732j 
(DB). 

(18) Madras General Sales Tax Act was 
allowed to be operative in Malabar Area 

ender States Reorganisation Act — Sales in 
Malabar area prior to 1956 — Kerala State 
has power to assess and levy sales tax under 
Madras General Sales Tax Act, in respect of 
sales taking place in Malabar area in the 
year 1953-54. after reorganisation, when 
Malabar became part of Kerala. 1961 Ker 
LJ 1264 (1270) (DB). 

(19) Taxation Rules framed by Hyderabad 
High Court and by High Court of Andhra 
Pradesh — Cases instituted in Telangana 
area when Hyderabad High Court was func- 
tioning — Rules not abrogated by S. 119, 
States Reorganisation Act — Effect was to 
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preserve those Rules with regard to actions 
instituled at the time the former High Court 
of Hyderabad functioned — Advocates’ fees 
will be governed by Hyderabad Taxation 
Rules and not by Rules of High Court of 
Andhra Pradesh. AIR 1965 Andh Pra 272 
(273. 274) = (1965) 2 Andh WR 37 (DB). 

(20) At commencement of suit parties not 
having right of Letters Patent Appeal — • 
Subsequently area transferred to Madras 
State by virtue of States Reorganization Act 
■ — Held intendment of Act was that appeal 
should be disposed by Madras High Court — ■ 
Parties got right of Letters Patent appeal. 
AIR 1966 Mad 32 (34, 35) = (1965) 2 Mad 
LJ 123 (DB). 

(21) Territory in Madras State where ap- 
peal was pending before reorganisation of 
States transferred to State of Mysore 
Madras Civil Court Act continued to be , in 
force there in view of Section 119 — As- 
certainment of corresponding appellate 
court is by reference to Mysore Civil Courts 
Act — Notification issued on 30-10-1957 
under Section 120 creating a separate court 
for K, held, did not operate retrospectively 
so as to affect proceedings transferred under 
Section 125. (1963) 2 Mys LJ 456 (458). 

(22) Judicial Magistrates of former M. B. 
State are duly empowered to take cognis- 
ance under Section 190, Criminal P. C. — 
M. B. Notification No. 242 (v) J. 438-4-54 
published in M. B. Gaz. D/- 23-12-1954 which 
specially empowered all the Magistrates in 
the Judicial Service of the State under Sec- 
tion 190 (2) Criminal P. C. continues, by 
virtue of Section 119 read with Section 2 (b) 
of the States Reorganisation Act, to remain 
in force in the territories of the former 
M. B. State even after reorganisation. 1961 
MPLJ 117 (118). 

(23) Court-fee — Refund — Appeal to 
Mysore High Court from decree passed by 
Dharwar Court in erstwhile Bombay State 
after reorganisation — Appeal settled out of 
court — Even in the matter of refund of 
court-fees, it would be governed by Indian 
Court-fees Act, 1870 as applied to territories 
of erstwhile State of Bombay and not by 
Mysore Court-fees and Suits Valuation Act, 
1958 — Appellant held not entitled to refund 
of court-fees — ,aw applicable. (1962) 40 
Mys LJ 263 (267) (DB). 

(24) Suit for possession of agricultural land 

— So far as State of Maharashtra is con- 
cerned before and after reorganisation of 
States, no rules for purpose of valuation for 
jurisdiction for suits falling under Section 6 
(v) of the Bombay Court-fees Act have been 
made by this State or its predecessor State 

— For purposes of jurisdiction suit has to be 
valued at market value. 1970 Mah LJ 457 
(458, 459). 

(25) Under Sections 119 and 120 of S. R. 
Act, 1956 the Madras Marumakkatayam Act, 
of 1932 will continue to have operation in 
territories which have been taken away from 
the composite State of Madras and added to 
the Kerala State subject to such adaptations 
and modifications as may be made by the 
Kerala legislature in relation to such terri- 
tories. Therefore, the modifications made by 
Kerala legislature to the Madras Marumak- 
katayam Act of 1932 will have effect only 
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120. Power to adapt laws. — For the purpose of facilitating the application of 
any law in relation to any of the States *[or Union territories] formed or tem— 
tonally altered by the provisions of Part II, the appropriate Government may, be^ 
foie ihe expiration of one year from the appointed day, by order make such adap- 
tations and modifications of the law, whether by way of repeal or amendment, as 
may be necessary or expedient, and thereupon every such law shall have effect 
subject to the adaptations and modifications so made until altered, repealed or 
amended by a competent Legislature or other competent authority. 

Explanation. — In this section, the expression “appropriate Governments 
means — 

(a) as respects any law relating to a matter enumerated in the Union List, 
the Central Government; and 


(b) as respects any other, law — 

(i) in its application to a f[*] State, the State Government, and 

(ii) in its application to a t [Union territory,] the Central Government 
[°] Inserted by 1 A.L.O., 1956 (1-11-1956). 

[f] The word and letter “Part A” were omitted, ibid. 

[1] Substituted for “Part C State”, ibid. 


Section 119 — Note 2 (contd.) 

in relation to territories which have come 
within its legislative control. AIR 1972 Mad 
10 (13) = (1971) 2 Mad LJ 220. 

(26) Policy underlying Section 119 is not 
to suddenly disturb the legal rights and ob- 
ligations of people in respective territories 
which were being merged in one State 

— Merger of Pepsu in the Punjab ■ — Acts in 
both territories continued in force for the 
time being resulting in different rights — 
Does not amount to inequality, before law 
within Article 14 — Pepsu Act not invalid. 
AIR 1963 Punj 522 (530, 531) — 65 Pun LR 
479 (DB). 

(27 1 Hyderabad Legislative Assembly (Pre- 
vention of Disqualification) Act ( 18 of 1955) 

— Not operative after reorganisation, of. 
States — Not available for removing dis- 
qualifications of members for being chosen to 
Legislative Assembly of reorganised State of 
Mysore — Hyderabad Act was by implica- 
tion repealed by Mysore Legislative As- 
sembly (Prevention of Disqualification) Act 
(4 of 1957). AIR 1963 Mys 81 (106, 107) = 
39 Mys LJ 107 (DB). 

3. Equal protection of laws.— (1) C. P. 
and Berar Sales Tax Act ( 21 of 1947) as ex- 
tended to Vindhya Pradesh does not violate 
Article 14 of the Constitution after reorgani- 
sation of States when Vindhya Pradesh be- 
came part of Madhya Pradesh — It can ^ be 
sustained on the ground that differentiation 
arises from historical reasons and a geogra- 
phical classification based on historical rea- 
sons can be upheld as not being contrary to 
equal protection clause in Article 14. ^ AIR 
1962 SC 981 <988) = 1962 Supp (2) SCR 257. * 

(2) Provisions of Hyderabad Markets Act 
cannot be challenged on the ground that 
there being no law similar to the Act in 
force in Andhra area, there is discrimination 
which is hit by Art. 14 under Section 119 of 
the States Reorganisation Act, the Act con- 
tinues till repealed by appropriate legisla- 
ture and the classification being a geogra- 
phical classification based on historical rea- 
sons, it is not coritrary to equal protection 
clause in Article 14. Application ol the Act to 


cities of Hyderabad and Secunderabad satis- 
fies test of permissible classification, aik 
1964 Andh Pra 373 (377) — *1963 2 Andh 

LT 485 (DB). 

(3) After the merger of erstwhile^ Pepsh 
with Punjab, Section 60 (1) (ccc). Civil P.C. 
as applicable to areas comprised m Pepsu 
State cannot be struck down by Article 14 
of the Constitution as being discriminatory. 
The impugned provision governs the terri- 
tories comprised in the Pepsu State by virtue 
of the provisions of the S. R. Act on merger. 
The laws which prevailed in the territory of 
the Pepsu State have' been preserved with 
regard to the aforesaid territory until the 
legislature of the present State of Punjab 
makes a different provision and it cannot 
be said that there is no reasonable basis for 
classification. AIR 1958 Punj 326 (327 )i 

ILR (1958) Punj 1445. 


Section 120 — Note I 


(1) Section 120 confers a power on the ap- 
propriate Governments before expiration of 
one year from the appointed day to make 
such adaptations and modifications in law 
and the law with such adaptations- and modi- 
fications will prevail till the competent lqgi£ 
lature or authority amends the law. AIR 
1957 Andh Pra 123 (127) = ILR (1957) Andh 
Pra 229 (DB). (Telangana with Hyderabad 
forming part of Andhra Pradesh — Income- 
tax Appellate Tribunal at Hyderabad — Writ 
of mandamus — Court-fee — Necessary ad- 
aptations and modifications to Hyderabad 
Court-fees Act not made — Hyderabad 
Court-fees Act applies and not Andhra Court- 
fees and Suits Valuation Act.) 


(2) The scheme of States Reorganisation 
Act makes the laws applicable to new areas 
until superseded, amended or altered, by ap- 
propriate legislature in new States. The 
Punjab General Sales Tax Act has been 
amended in 1967 in each of the new States 
in relation to the area of that State with 
retrospective effect and this is within com- 
petence of new State. AIR 1970 SC 1742 
(1749) = (1969) 2 SCR 544. 
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Section 120 — Note 1 (contd.) 

(3) The adaptation made in Mysore Gene- 
ral Clauses Act, 1899 by virtue of provisions 
of States Reorganisation Act, 1956 de nied 
‘Madras Area’ to mean territory specified in 
S. 7 (1) (d) of that Act that would comprise 
only territory of South Kanara district with 
exception of specified areas. AIR 19tl SC 
1325 (1328) = (1971) 2 SCC 255. ( {1968) 13 Law 
Rep 327 (Mys) Reversed.) 

{4) Any adaptation of law made by way of 
alteration or amendment does not alter the 
law in such a way as to change constitution 
or' character of statutorily created body ke a 
Municipality. All that the State Government 
is competent to do under Section 120 is to 
make such adaptations in existing law of 
the territories that might have come into 
new State as would facilitate its application 
to the new administrative set up, if any. 
(1965) 3 Law Rep 589 (592, 593) (Mys). 

(5) Notifications having force of law would 
be law within meaning of that word in Sec- 
tion 120. In view of Section 88 of the Bom- 
bay Reorganisation Act, the position has con- 
tinued to remain as it was prior to coming 
into force of that Act. A mere Government 
resolution not purporting to be a notification 
and not published in official gazette cannot 
he considered for ascertaining jurisdiction 
of commissioners for Workmen’s Compensa- 
tion Act. 1971 Lab IC 912 (913, 914) = 1971 
Mah LJ 468 (DB). 

(6) Licences could not be considered as 
“law” within the meaning of that expres- 
sion in Section 120. The Adaptation of Laws 
Order, 1956 could not touch them and 1 »ey 
remained intact. 1963 Mys LJ (Supp) 210 
(217, 218) (DB). (Commission agents obtain- 
ing licences for year 1956-57 — - Not liable to 
pay tax under Section . 14- A of the Madras 
General Sales Tax Act in respect of transac- 
tions of principals who became non-resident 
due to reorganisation of States — Not ap- 
plicable.) 

(7) Form V is part of the Rules framed and 
Is ‘Law’ as contemplated in Section 120 of 
(the Act. (1967) 19 STC 215 (220) (SC). 

(8) S 119 when read with Ss. 120 and 121 
shows that the intention of legislature was to 
extend ail those laws mutatis mutandis 
tfco the territories which went to a new State 
as a result of reorganisation. The purpose of 
Sections 119 to 121 in relation to rule 4 

of the All India Services (Discipline and Ap- 
peal) Rules, 1955 was to provide remedies in 
the matter of enquiries against delinquent. 
1965 Pun LR (Supp) 358 = ILR (1966) 1 
Punj 668 (675, 676). 

(9) The rules made by the High Court at 
Nagpur under Section 122, Civil P. C. 
which were in force in the former State of 
Madhya Pradesh as it existed before re- 
organisation on 1-11-1956, since they have 
not been adapted under Section 120. 
S. R. Act, for the other territories of the 
corresponding new State are not operative 
and cannot regulate the procedure of the 
Civil Court in the territories of the former 
State of Madhya Bharat. AIR 1960 Madh Pra 

130 (131). 

(10) Section 120 does not mean that once an 
amendment has been made to a particular 
section of an Act, the Act ceases to have 


any force of law, Every section in an Act 1 
a separate enactment and can be amend c 
whole or in part by the Legislature. No 
specific provision for this purpose is neces- 
sary. The provision in Section 120 was for a 
limited purpose of giving force to the ad- 
aptations which had become necessary under 
the changed circumstances. Enactments which 
have been adapted or which have not been 
adapted oontinue to have legal force after the 
reorganisation of States. AIR 1959 Madh Pra 
353 <(356) (DB). fll ■ I ■■ I 

(11) The power conferred by Section 120 
is not a power to introduce new laws into 
any portion of the State. A power to adapt 
laws in order to facilitate their application 
cannot possibly be construed as embracing 
a power to widen the territorial ambit of 
any legislation, primary or delegated, obtain- 
ing in the Malabar District or in the Tra- 
vancore-Cochin portion of the Kerala State. 
This section will not empower the Govern- 
ment of Kerala to introduce a law in force 
in [the Travancore-.Cochin portion of the 
Kerala State into the Malabar District or vice 
versa. AIR 1958 Ker 96 (97, 98). (Hence the 
notification of the Kerala Government dated 
14-6-1957 is clearly unsustainable and has to 
be quashed.) 

(12) Under Sections 119 and 120, Madras 
Marumakkatt'ayam Act of 1932 will continue 
to have operation in territories which have 
been taken from composite State of Madras 
and added to Kerala State subject to such 
adaptations and modifications as may be 
made by Kerala Legislature in relation to 
such territories. The modifications made by 
Kerala Legislature to Madras Act can have 
effect only in relation to territories which 
have come within its legislative control. AIR 
1972 Mad 10 (13) = (1971) 2 Mad LJ 220. 

(13) Sections 119 and 120 have conferred- 
power not only upon State Legislature to 
alter laws but also on any other authority. 
So far as the rules in regard to the process- 
fee are concerned it is ‘the High Court that 
is the competent authority to make, alter or 
add to any of the rules, existing prior to the 
reorganisation of the States. AIR 1959 Andb 
Pra 279 (279) (DB). 


(14) There is no distinction between Arti- 
cle 372 (3) (b) of the Constitution and Sec- 
tion 120 of the S. R. Act seeing that it is the 
exercise of legislative power in the one case 
by the President and in the other bv the 
Government of a State, alike under the au- 
thority of Parliament. The law as adapted 
or modified occupies the field for the pur- 
pose of future amendments equally effective- 
ly in both cases. The absence of emphasis on 
the law as adapted or modified in connection 
with the subsequent amendments in Sec- 
* ion 120 o the S. R. Act does not therefore 
seem to matter. AIR 1959 Ker 182 (186) (FB I. 


(15) As the amendment of the Schedule of 
the Small Cause Courts Act was effected by 
State Legislature by way of adaptation pur- 
suant to power derived from Section 120, the 
relevant clause must be deemed to have been 
made under States Reorganisation Act and 
•therefore in view of Section 127 of S. R. Act 
must take precedence over provisions of 
Civil P. C. AIR 1963 Andh Pra 65 (67) = 
(1962) 1 Andh WR 154 (DB). (Provision in 
Order 18, Rule 15 does not apply to trial of 
suits m Small Cause Court in Hyderabad City 


1 
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121. Power to construe laws. — 'Notwithstanding that no provision or insuffi- 
cient provision has been made under section 120 for the adaptation of a law made! 
before the appointed day, any Court, tribunal or authority required or empowered 
to enforce such law may, for the purpose of facili tat i n g its application in relation 
to any State °[or Union territory] formed or territorially altered by the provisions 
of Part II, construe the law in such manner, without affecting the substance, as 
may be necessary or proper in regard to the matter before the Court, tribunal or 
authority. * - ; ,-jj 

[*] Inserted by 1 A.L.O., 1956 (1-11-1956). 


Section 120 — Note 1 contd.) 

• — Small Cause Judge cannot act on evidence 
recorded by predecessor.) 

(16) Territory in Madras State, where ap~ 
peal was pending before reorganisation of 
States, transferred to State of Mysore — * 1 2 
Madras Civil Court Act continued to be in 
force therein in view of Section 119 — As- 
certainment of corresponding appellate court 
is by reference to Mysore Civil Courts Act 
— Notification issued on 30-10-1957 under 
Section 120 creating a separate court for K, 
held, did not operate retrospectively so as 
to affect proceedings transferred under Sec- 
tion 125. (1963) 2 Mys LJ 456 (458). 

(17) Sections 119; and 120 have no relevancy 
whatsoever to the question as to whether 
an appeal would be under Cl. 15 of the 
Letters Patent against a judgment of a Judge 
of the High Court of - Andhra Pradesh. They 
Only save the operation of existing laws un- 
til such laws are adapted, modified or re- 
pealed by the competent Legislature. AIR 
1961 Andh Pr a 390 (392) (DB). 

(18) The combined effect of Sections 119 to 
121 is that the territorial changes effected by 
Part II did not affect law obtaining in dif- • 
ferent areas- fo rming part of a new State 
or a State with extended jurisdiction. The 
laws prevailing in different parts continued 
to govern those parts 4 till appropriate Govern- 
ment made such adaptations and modification 
of the law or the Parliament or competent 
authority altered, repealed or amended any 
such law. (1958) 1 Andh WR.116 (120, 121, 
123, 124) — ILR (1958) Andh Pra 106 (DB). 
(Appellant had a vested right to file a second 
appeal both on a question of fact as well as 
on a question of law to the High Court of 
A. P. which is in effect the forum sub- 
stituted in the place of erstwhile Hyderabad 
High Court.) 

(19) In G. O. Ms. No. 2954 (Home Dept.) 
dated 13-11-1957 passed by Government 
under Section 120 it has been provided that 
pleaders who belonged to former State of 
Travancore-Cochin should be treated on same 
footing as the similar class of pleaders of 
Pudukottai State. The order merely regulates 
their rights as pleaders in Madras State — 
Mere recognition as first grade pleader by 
virtue of notification does not qualify a per- 
son to be recognised as Advocate of Madras 
High Court. AIR 1964 Mad 390 (393) = (1963) 

2 Mad LJ 420 (DB). 

(20) On notification issuing under Sec, 122, 
existing law itself was to have effect in 
a different manner. The Hyderabad Public 
Servants (Tribunal of Enquiry) Act. 1950 
after notification applied in accordance with 
notification and pro tanto was adopted there- 
°y. Adaptation of Hyderabad Act under Sec- 


tion 120 was not a condition precedent to 
issuance of notification. AIR 1964 SC 777 

(779) = (1964) 1 SCR 671. 

(21) Neither under Section 120 of the 
S. R. Act read with para 6 (1) of the Mysore 
Adaptation of Laws Order nor under Sec. 121 
of that Act would it be competent or per- 
missible to construe references to legislative 
Assembly of Hyderabad State in Hyderabad 
Legislative Assembly (Prevention of Dis- 
qualification) Act as references to Legisla- 
tive Assembly of reorganised State of 
Mysore. AIR 1963 Mys 81 (106) = 39 Mys 
LJ 107 (DB). 

(22) No adaptation made under Sec. 120 — 
Even then, Section 121 can be relied on for 
purpose of making such adaptations as could 
have been made under Section 120. AIR 1967 
Ker 240 (243) = 1967 Ker LT 39 (DB). (AIR 
1957 Andh Pra 123, Dissent from.) 

(23) Integration of former Aimer State in 

State of Rajasthan — State Government of 
Rajasthan is appropriate Government for 
purpose of Section 120 for integrated Ajmer 
State. AIR 1962 Raj 218 (220) = 1962 

Raj LW 301 (DB). 


Section 121 — Note I 

* » ' * 

(1) If the appropriate Government exer- 
cises its powers and makes suitable orders 
under Section 120 and if a lacuna is found 
in such orders, the Courts, for the purpose 
lof facilitating the application of the law 
without affecting the substance may, under 
Section 121. construe the law in such manner 
as is necessary to facilitate the application 
of the laws in relation to the territory al- 
tered by the S. R. Act. Where no order is 
made under Section 120, there is no scope for 
the Courts to construe the provision of an 
Act in the manner provided by Section 121. 
AIR 1957 Andh Pra 123 (127, 128). 

(2) No adaptation made under Section 120 
— - Even then provisions under Section 1 21 
can be relied on for purpose of making such 
adaptations as could have been made under 
Section 120. AIR 1967 Kerala 240 (243) = 
1967 Ker LT 39 (DB). (AIR 1957 Andh Pra 
123, Dissent from.) 

j( 3) It is clear from Sections 119 to 121 
that intention of legislature was to keep in- 
tact laws that prevailed in merged terri- 
tories. Section 119 particularly when read 
with Sections 120 and 121 shows that the 
‘intention of Legislature was to extend all 
those laws mutatis mutandis to territories 
which went to new State as a result of re- 
organisation. 1965 Pun LR (Supp) 358 (363) 
ss ILR (1966) 1 Punj 668. 
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122. Power to name authorities, etc., for exercising statutory functions.— 
The Central Government, as respects any I Union territory, ! and the State Gov- 
ernment as respects any new State or any transferred territory, may by notification 
in the Official Gazette, specify the authority, officer or person who, as from the 
appointed day, shall be competent to exercise such functions exercisable under any 
law in force on that day as may be mentioned in that notification and such law 
shnlt have effect accordingly. 

[°] Substituted for “Part C State” by 1 A.L.O., 1956 (1-11-1950). 


123. Legal proceedings. — AVhere, immediately before the appointed day, the 
Union or an existing State is a party to any legal proceedings wit h respect to any 
property, rights or liabilities subject to apportionment under this Act, the successor 
State which succeeds to, or acquires a share in, that property or those rights or 
liabilities by virtue of any provision of this Act shall be deemed to be substituted 
for the Union or the existing State as a party to those proceedings, or added as a 
party thereto, as the case may be, and the proceedings may continue accordingly. 


124. Right of pleaders to practise in certain Courts. Any person who, imme- 
diately before the appointed day, is enrolled as a pleader entitled to practise in 
any subordinate Courts in an existing State which is affected by the provision of 
Part IX shall, for a period of six months from that day, continue to be enhtled 
to practise in those Courts, notwithstanding that the whole or any part of the 
territories within the jurisdiction of those Courts has been transferred to another 

INote. Eight to practise is now governed by the provisions of the Advocates Act, 


1961. 


Section 121 — Note 1 (contd.1 

(4) Word “The Act” in Section 18 of the 
Madras General Clauses Act must be read to 
include Kerala Panchayats Act, 19b0 
Court has been given power under Sec. 121 
of the States Reorganisation Act to £ re- 
section 18 -to facilitate its app + 1 ^S°? v 1 ^ 1 ter- 
lation to any State formed or 
ed by S. R. Act, AIR 1967 Kerala 240 (243) - 

1967 JECer LT 39 (OB). 

. (5) Inter-State routes, between States of 
Madhya Pradesh and Bombay r: Before re 
organisation of States routes fall mg 
State of old Madhya Pradesh — 
granted by R. T. A of old M. P. V 

cal agreement between Bombay anu -WL ft 
States after reorganisation of States 
Routes allotted to new M. P. — - Applications 
for renewal should be made to R. • • 

Madhya Pradesh. AIR 1962 M.adh Pra 59 
(60, 61) == 1961 Jab LJ 1354 (DB). 

(6) Hyderabad Legislative AMriblv (Pre- 
vention of Disqualification) Act (18 of 1955) 

— Not operative after reorganisation of 
States — Not available for removmp dis- 
qualifications of members for being c £ os f er i 
to Legislative Assembly of reorganised States 

of Mysore. AIR 1963 Mys 81 (107) = o9 Mys 
LJ 107 (DB). 

17) Magistrate taking cognisance of ease 

— Subsequent repeal of notification by State 
Government appointing him owing to States 
reorganisation — He can continue pro e 
ings whether the Government of new State 
has issued a fresh order of appointment or 
not — He will be deemed to have been ap- 
pointed to the post by the ^9 v fJ 1 n 1 r f ent of 
the new State. 1957 Nag LJ 508 (511). 

(8) Appeal from Kollegal taluq transferred 
to District Judge at Mysore — Powers of that 


Court to transfer it to Civil Judge at Mysore 
for disposal — Section 13 of Madras Act ap- 
plies — Transfer held valid. AIR 1966 Mys 
49 (52. 53) = (1965) 2 Law Rep 234. 


Section 122 — Note 1 

fl) States Reorganisation Act applied even 
if it was inconsistent with anything in 
Hyderabad Public Servants (Tribunal of 
Enquiry) Act, 1950. By reason of Section 127 
and power granted by Section 122, it was 
competent to Government of And'ira Pradesh 
to name an Authority under the Hyderabad 
Act even though that Authority might not 
have been qualified under the latter Act. 
AIR 1964 SC 777 (779) = (1964) 1 SCR 671. 
( (1961) 2 Andh WR 4 Affirmed.) 

(2) Mysore Commissioner for Religious and 
Charitable Endowments appointed under Sec- 
tion 80 of the Madras Hindu Religious and 
Charitable Endowments Act (XIX of 1951 )l 
(As amended by Madras Act (XXVII of 1964) ) 
had competence to demand contri- 
bution under Section 76 (1) in view of 
Notification issued by Mysore Government 
under Section 122 of S. R. Act. (1967) 12 Law 
Rep 195 (204) (DB). 

(3) A decision of the Deputy Commissioner 
terminating the services of the Patels under 
the M. P. Land Revenue Code would con- 
stitute a revenue case and in view of the 
notification of the Bombay Government issu- 
ed under Section 122 of the S. R. Act, appeal 
against that decision will lie to the Bombay 
Revenue Tribunal. AIR 1959 Bom 108 (111, 
112) (FB). (1957 Nag LJ 161 (Rev) (FB). 
Overruled.). 
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125. Provisions as to certain pending proceedings. — >(1; Every proceeding 
pending immediately before the appointed day before a Court (other than a High 
Court), tribunal, authority or officer in any area which on that day falls within a 
State shall, if it is a proceeding relating exclusively to any part of the territories 
which as from that day are the territories of another State °[or form a Union 
territory,] stand transferred to the corresponding Court, tribunal, authority or offi- 
cer in the other State or the Union territory, as the case may be* 

(2) If any question arises to whether any proceeding should stand transferred 
under sub-section (1), it shall be referred to the High Court having jurisdiction in 
respect of the area in which the Court, tribunal, authority or officer before which 
or whom such proceeding is pending on the appointed day, is functioning and the 
decision of that High Court shall be final. 


(3) In this section — • > 

(a) “proceeding” includes any suit, case or appeal; and 

(b) “corresponding Court, tribunal, authority or officer” in a State °[or 

Union territory] means — - |fl 

(i) the Court, tribunal, authority or officer in that State * [or Union 
territory] in which, or before whom, the proceeding would have 


Section 125 — Note I 


■f 11 Section 125 directs transfer of a case 
to another territory if the proceeding relates, 
exclusively to any part of the territory 
of the other State. Plaintiffs, residents of 
C in Rajasthan, instituted a suit at B in 
Rajasthan against defendant resident of 
S. which was transferred to M. P. under 
the S. R, Act, for recovery of price of goods 
despatched from C. Under the agreement, the 
sale proceeds were to be remitted by de- 
fendant to plaintiffs at C. According to the 
decree obtained in the suit, the defendant 
was directed to return the goods to the plain- 
tiffs residing at C. The execution proceed- 
ings were pending in the Court at B when 
the Act came into force: Held, that the Court 
B had jurisdiction to entertain and decide the 
execution proceedings, AIR 1958 Raj 60 (61) 
(DB). 


(2) Disciplinary proceedings pending 
against an officer when the Act comes into 
force are not proceedings which related ex- - 
clusivelv to that part of the old State which. 
is transferred to the new State and there- 
fore S. 125 cannot apply to such a case at 
all. Further it is also doubtful if the section 
was intended to apply to mere disciplinary 
proceedings by the State against the officers, 
so long of course as the officers continue to 
be in the service of that State. AIR 1957 Mad 
769 (771) = ILR (1957) Mad 1010 (OB). 

(3) Dismissal of public servant by Govern- 
ment of Andhra Pradesh on report of enquiry 
onto his misconduct — Charges against ser- 
'van enquired into by Tribunal relating to 
Penod prior to formation of State of Andhra 
Pradesh — Held, that police officer who 
conducted enquiry Into charges was officer 
Within Section 125, and hence subsequent 
proceedings held by tribunal on strength of 

report were in accordance with A 

soBwrmi ILR (1965) Pra 482 < 505 * 


(4) Where the Bombay Revenue Tribunal 
by its revisional order dated 10-9-1956 set 
aside the order of the Prant Officer with 
respect to land situated in Bijtapur district 
Which became the part of the New State 
of Mysore as from 1-11-1956 consequent on 
the reorganisation of the States, all the pro- 
ceedings pending before the Bombay Tri- 
bunal stood transferred to the corresponding 
tribunal or authority in the new State of 
Mysore by virtue of Section 125. AIR 1959 
Mys 108 (110). (DB). 

(5) “Corresponding Court” — Ascertain- 
ment — Territory in Madras State where ap- 
peal was pending before reorganisation of 
States transferred to State of Mysore — 
Madras Civil Courts Act continued to be in 
force there in view of Section 119 ■ — Ascer- 
tainment of corresponding appellate Court is 
by reference to Mys. Civil Courts Act — 
Notification issued on 30-10-1957 under Sec- 
tion 120 creating a separate Court at K, held, 

id not operate retrospectively so as to 
a:> ect proceedings transferred under Section 
125. (1963) 2 Mys LJ 456 (458). 

(6) Transfer under Section 125 takes effect 
by force of the Statute itself and not by 
virtue of any order of transfer passed by any 
Court. If the conditions set out in Sub-sec- 
tion (1) are satisfied, the proceeding stands 
automatically transferred. Should any ques- 
tion arise as to whether those conditions are 
satisfied in a particular case, the only Court 
which has jurisdiction to decide that ques- 
tion is the High Court within the territory of 
whose jurisdiction the particular subordinate 
Court is functioning. AIR 1959 Mys 158 (160) = 
1959. Cri LJ 746. (The Subordinate Court has 
no jurisdiction whatever in the matter.) 

fSee also AIR 1965 Madh Pra 43 (46, 47) 
= 1964 Jab LJ 226 (DB). Bit 
taust be taken that the Court, etc., 
to which or to whom the proceedings have 
been transmitted as a result of Section 125 
(1), has the jurisdiction to entertain and deal 
with the proceedings — Proceedings held 
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lain if the proceeding had been instituted after the appointed 
day, or 

(ii) in case of doubt, such Court, tribunal, authority or officer in that 
State °[or Union territory] as may be determined after the ap- 
pointed day by the Government of that State *[or the Central 
Government, as the case may be]» or before t ie appointed day 
by the Government of the corresponding State, to be the corres* 
ponding Court, tribunal, authority or officer. 

[°] Inserted by 1 A.L.O., 1956 (1-11-1956). 


126. Declaration of certain ancient monuments, etc., in Part C States to be 
of national importance. — [Repealed by the Ancient Monuments and Archaeological 
Sites and Remains Act, 1958 (XXIV of 1958), Section 39 (15-10-1959).] 

* 127 Effect of the provisions of the Act inconsistent with other laws. — - 
The provisions of this Act shall have effect notwithstanding anything inconsistent 

therewith contained in any othffr. law. 1 HHI |H EH ^^^H 

* . » 

128. Power to remove difficulties. — If any difficulty arises in giving effect to 
the provisions of this Act, the President may by order do anything not inconsistent 
with such provisions which appears to him to be necessary or expedient for the 

purpose of removing the difficulty. 

{*] The following are the States Reorganisation (Removal of Difficulties) Orders issued 
from time to tunes — 

jyj 0 S.R.O. 2474, Gaz. of IncL, 1950, Extra., Pt. 0-Sec. 8, p. 2149. 

No. 2. S.R.O. 3179, dated 28-12-1956, ibid, p. 2728. 






Section 125 — Note 1 (contd.) 
automatically stood transferred m \ der . T 1 ' 
Industrial Relations Act — Remedy for S 
grieved party — Stay of proceeding 
Industrial Court is discretionary.)! 

(7) An appeal against the °^ der r 
Munsif of Sironj was filed in the Corn 
the District Judge of Kota. The 
which was transferred by the Distiwt JJ 1 8 
on 22-5-1956 to the Civil Judge of Bundi tor 
disposal was pending in the Court o 
Civil Judge on 1-11-1956 when Sironi was 
transferred from Rajasthan to Madhya Fr 
desh. The Civil Judge di^nissed the ap- 
peal on 16-1-1957. It was held that Ifce decree 
passed by the Civil Judge was wit hout juris- 
diction because under Section 1 25 the P 
peal stood transferred to the Court of t 
District Judge of Bhilsa in M. P. AIR 1®° 
Raj 287 i(288). 

(8) Appeal from Ko legal Taluk transfer- 
red to District Court at Mysore 

of that Court to transfer it to Civil _ 

Mysore tor disposal — Section 13 Mad _ 
Civil Courts Act applies — Transfer hei 
valid. AIR 1966 Mys 49 (52, 53) = U 965 ) 2 
Law Rep 234. 

(9) Appeal from Kollegal taluq 

before District Judge at Coimbatore — Stain- 
tory transfer to corresponding Court oourx 
of District Judge, Mysore Division, at Mysore 
Is District Court for Kollegal Taluk. Ap- 
peal stands statutorily transferred ^P Q 
trict Court at Mysore. AIR 1960 Mys 49 (52) 

■*= (1965) 2 Law Rep 234. 




Bore reorganisation of States — Even after 
reorganisation he has power to hear such 
appeal from 4 districts transferred to Mysore 
State — It is not necessary that correspond- 
ing officer or tribunal should actually be 
within Mysore State. Section 125 means that 
tribunal or officer must be tribunal or offi- 
cer of Mysore State. 38 Mys LJ 258 (263, 
oaa\ — TT JR TVTvs 341 (DBh 


(11) Integration of Ajmer State in State of 
•Rajasthan — Notification issued prior to 
appointed day continues to be valid even 
thereafter by virtue of Section 125 of 
S. R. Act. AIR 1962 Raj 218 (219) = 1962 
Raj LW 301 (DB). 


Section 127 — Note % 

(1) Previous approval of Cenral Govern- 
ment, as contemplated by proviso to Sec. 115 
(7) must not be presumed but must be either 
categorically given or that approval becomes 
•unmistakably apparent rom correspondence 
between State Governments and Central, 
Government. AIR 1972 SC 1640 (1645, 1646) 
= (1972) 1 SCR 896 = 1972 Lab IC 887. 

(Punjab Police Clerical Service (State Ser- 
vice Class III) Rules, 1960, could not apply to 
facts of the case — Only those directions which 
the Central Government could give under 
Section 117 read with Section 127 * would 
govern inter se seniority of parties in this 
case.) 


(10) Appeal to Charity Commissioner under 

Section 70 of Bombay Public Trusts Act be- 


(2) The Act applied even if it was incon- 
sistent with Hyderabad Public Servants [Tri- 
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No. 3. — S.R.O. 3190, dated 31-12-1956, ibid, p. 2773, 

No. 4 of 1957.— S.R.O. 1000, dated 28-3-1957, Gaz. of Ind., 1957, Extra., 
Pt II-Sec. 3, p. 1237. - |H 

No. 5 of 1957. — S.R.O. 1538, dated 8-5-1957, Gaz. of Ind., 1957, Pt II-Sec. ft, 
page 1040. 

No. 6 of 1957. — S.R.O. 2013, dated 22-6-1957, ibid, p. 1272. 

No. 7 of 1957.— S.R.O. 189, dated 6-1-1958, Gaz. of Ind., 1958, Pt II-Sec. 3, 

. ij. I - 

No. 8. — S.O. 1419, dated 27-6-1959, Gaz. of Ind., 1959, Pt. II-Sec. 3 (ii>, 
page 1449.. ^ * 9i ■ 

No. 9 of 1960, — S.O. 1074, Dated 27-4-1960, Gaz. of Ind,, 1960, * Pt II-Sec. 3 

(ii), p. 281 . 

No. 10.— S.O. 2638, Dated 13-10-1961, Gaz. of Ind., 1961, Pt II-Sec. 3 (ii), 

p. 2882 . • ' 

No. 11.— S.O. 417, Dated 25-1-1964, Gaz. of Ind., 1964, Pt II, S. 3 (ii), p. 493. 

p 


129. Power to make rules. — (1 The Central Government may, by notifica- 
tion in the Official Gazette, make rules* to give effect to the provisions of this 

Act. . - 

(2) All rules made under this section shall be laid before both Houses of Par- 
liament as soon as may be after they are made. 

F*1 For the Reorganised States (Scheduled Castes and Scheduled Tribes) (Determina- 
tion of Population) Rules, 1956 see Notfn. No. 18/18/56-Pub. H-(B) dated 23-10- 
1956 Published in Gaz. Ind., 1956, Extra., Pt. I-sec. 1, page 944. 

130. Repeal of Act 49 of 1951.-^1) The Government of Part C State Act, 
1951, is repealed with effect from the appointed day. 


(2) The said repeal shall not affect any laws made by the Legislature of a 
Part G State by virtue of any power conferred on that Legislature by the Act so 
repealed, and all such laws in force immediately before the appointed day shall 
continue in force subject to such adaptations and modifications as may be made 
therein under section 120, until altered, repealed or amended by a competent 
Legislature or other competent authority. 


Section 127 — Note 1 (contd.) 
bunal of Enquiry) Act, 1950. By reason of 
Section 127 and the power granted by Sec- 
tion 122 of the Act it was competent to Gov- 
ernment of Andhra Pradesh to name an Au- 
thority under Hyderabad Act even though 
that Authority might not have been qualiiied 
under the latter Act. AIR 1964 SC 777 (779) 
(1904) 1 .SCR 671. 


Section 129 — Note I 

m It is only the Rules framed under sub- 
sec. (1) of Section 129 which are required to 
be laid before both the Houses of Parlia- 
ment — As Punjab Services Integration 
Rules, 1957 were not made under sub-s. (1), 
they need not be laid before both or ermer 
of the Houses of Parliament. ILR (1970) 2 
Punj 1 (11, 12), 


(3) As amendment to the schedule of Small 
- Cause Courts Act was effected by State legis- 
lature by way of adaptation pursuant to the 
power derived by Section 120, the relevant 
clause must be deemed io have been made 
under S. R. Act and therefore in view of 
Section 127 of S. R. Act must take prece- 
dence over provisions of Civil P. C. AIR 
1963 Andh Pra 65 (67) = (1962) 1 Andh WR 
154 (DB). (Order 18, R. 15 and Order 50 
Civil P. C. do not apply to trials of suits 
in small Cause Courts in Hyderabad City.) 



(2) Section 129 confers exclusive power on 
Central Government to frame rules under 
the Act but the said provision by itself does 
not take away from the Governor of the 
State his normal authority to make rules 
regarding services under Art. 309 of the 
Constitution. ILR (1970) 2 Punjab 1 (12). 

(3) Punjab Services Integration Rules, 1957 

are valid and are not unconstitutional or 
ultra vires Section 129 or Section 115 (5) 

of S. R. Act. ILR (1970) 2 Punt 1 (19) ** 
AIR 1969 Punj 34 (40, 41) = ILR (1968) * 
Punj 204. 
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THE FIRST SCHEDULE 

[See section 28 (3)] 

Every sitting member representing a constituency specified in the first column 
of the Table below in the Legislative Assembly of the existing State specified 
against it in the second column shall, as from the appointed day, be deemed to 
have been elected to the Legislative Assembly of the State specified against that 
constituency in the third column and cease to be a member of the Legislative 
Assembly of which he was a member immediately before that day: 

4 ' 


TABLE 


Name of 

Constituency 

Existing State 

State to which 
transferred 

(1) 

(2) 

(3) 

1, Pal anpur- Abu-Vadagam-Danta 

Bombay 

Bombay 

2* Chandgad 

Bombay 

Bombay 

3. Halsur 

Hyderabad 

Bombay 

4. Udgir 

Hyderabad 

Bombay 

5. Ko dan gal 

Hyderabad 

Andhra Pradesh 

6. Thandur-Seram 

Hyderabad 

Mysore 

7. Bidar 

Hyderabad 

Mysore 

8. Zahirabad 

Hyderabad 

Andhra Pradesh 

9. Mudhol + 

Hyderabad 

Andhra Pradesh 

10* Deglur 

Hyderabad 

Bombay 

11. Kinwat 

Hyderabad 

Bombay 

12. Asifabad 

Hyderabad 

Andhra Pradesh 

j3. Bbanpura 

Madhya Bharat 

Madhya Pradesh 

14, Pane man galore 

Madras 

Mysore 


THE SECOND SCHEDULE 

[See section 35 (2)] 

Modifications in the Delimitation of Council Constituencies (Madras) Order, 1951 
In the Table — 

(a) for the entry relating to the Madras (Graduates) Constituency substitute: — 
“Madrasf (Graduates) Entire State °[6];" 

(b) for the entry in the second column relating to the Madras f (Teachers) Consti- 

tuency, substitute "Entire State"; 

M in the third column, for the figure "3” wherever it occurs substitute “4”; and 

(d) omit the entry relating to the West Coast (Local Authorities) Constituency. 

p-| Substituted for “4" by the States Reorganisation (Amendment) Act, 1956 (LXVH 
1 J of .956), Section 3 (with retrospective effect from 1-11-1956). 

[f] State now known as Tamil Nadu— See Act 53 of 1968. 




ID SCHEDULE 


(See section 40) 


Allocation oC Seats in 

to 


the House of the People and Assignment of Seats 
State Legislative Assemblies, 


The number of seals in the House of the People to be allotted to each of 
the States -[and Union territories] and the number of seats to be assigned to 
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Legislative Assembly of each f [State other than Jammu and Kashmir] shall be 
as shown in the following Table: — . 


TABLE 


*[*] 


1* Andh>a Pradesh ^ 

2. Assam 

8. Bihar **. 

4. Bombay M 

5. Kerala 


6. Madhya Pradesh ~~ 

7. Madras m 

8. Mysore m. 

6. Orissa 

10. Punjab 

11. Rajasthan ••• 

12. Uttar Pradesh 

13. West Bengal ~~ 

14. Jammu and Kashmir 


15. Delhi 

16. Himachal Pradesh... 

17. Manipur 

18. T ripura m. 




Number of seats 
in the House of 
the People 


Number of seats 
in the Legislative 
Assembly 



301 

108 

330 

306 

126 

288 

205 

208 

140 

154 

176 

430 

238 


[*] Inserted by 1 A.L.O., 1956 (1-11-1956). 

[f] Substituted for “Part A State”, ibidL 

[J] The word “States” was omitted, ibid. % 

Note. — This table is now of historical interest only. The position has completely 
changed by subsequent Acts. 


I. 


THE FOURTH SCHEDULE 

[See section. 74 (1)] 

Modified Form of Section 3 of the Union Duties of Excise 

Distribution Act, 1953. 


3. Distribution of a part of the Union duties of excise among the States.— 4 
(1) During the first half of the financial year commencing on the 1st day of April, 
1956, there shall be paid out of the Consolidated Fund of India to each of the 
States specified in column I of the Table below such percentage of the distri- 
butable Union duties of excise for the half-year as is set out against it in 
column 2: 

TABLE 


State 

Andhra — *♦« 

Assam ». — 

Bihar M 

Bombay •« 

Hyderabad 

Madhya Bharat 

Madhya Pradesh •** 

Madras ... 

Mysore •** 

Orissa ... . „ . 

Patiala and East Punjab States Union 

Punjab *— 

Rajasthan 
Saurashtra 
T ravancore-Cochin 
Uttar Pradesh 
West Bengal 


*• * 


Percentage 

5.92 
2.61 
11.60 
10.37 
5.39 
2.29 
6.13 
10.30 
2.84 
4.22 
1.00 
3.66 
4.41 
1.19 
2.08 
18.23 
7 16 


(2) During the second half of the said financial year, there shall be paid out 
hft nrmcnlirlfltorl Fimd of India to each of the States specified in column 1 
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o£ the Table below such percentage of the distributable Union duties of excise for 
the half-year as is set out against it in column 2 and such additional percentage, 
if any, of the said duties as is set out, against it in column Sj 


State 

Andhra Pradesh 

Assam 

Bihar 

Bombay 

Kerala 

Madhya Pradesh 
Madras - 
Mysore 
Orissa 
Punjab 
Rajasthan 
Uttar Pradesh 
West Bengal 







(3) For the purposes of this section- 



Percentage 

Additional 

Pencentage 

9.03 

■w 

2.61 


11.60 

•mm 

12.57 

1.19 

1.49 

2.42 

6.25 

tl . 

8.39 

0.26 

2.90 

2.62 

4.22 

tlI 

4.66 

*#* 

4.40 

•»* 

18.23 

mmm 

7.18 

**« 


(a) the first half and the second half of the financial year commencing 

on the 1st day of April, 1956, shall be deemed to be the first seven 
months and the remaining five months, respectively, of that finan- 
cial year; 

(b) the distributable Union duties of excise for the first half and for the 

second half of the said financial year shall be deemed to be seven- 
twelfths and five-twelfths, respectively, of the distributable Union 
duties of excise for that financial year. 


\ 




U. Modified Form of Paragraphs 3 and 5 of the Constitution 

(Distribution of Revenues) Order, 1953. 

3. (1) For the purposes of Cl. (2) of Art. 270, the proceeds attributable to 

Part C States for the first half and ®[to Union territories ; for the second half, of 
the financial year commencing on the 1st day of April, 1956, shall be taken to 
be 2% per cent, and 1 per cent., respectively, of so much of the net proceeds of 
taxes on income for the half-year as does not represent the net proceeds of taxes 
payable in respect of Union emoluments. 


(2) The percentage of the net proceeds of taxes on income, except in so far 
as those proceeds represent proceeds attributable to Part C States or to taxes 
payable in respect of Union emoluments, which is to be assigned to Part A 
States and Part B States (other than the State of Jammu and Kashmir) under 
clause (2) of Article 270 in the first half of the’ said financial year shal 1 be 
55 per cent.; and the total amount to be so assigned shall be distributed among 


6ie said States as follows: 


State 

Andhra m 
Assam ~. 

Bihar •«. 

Bombay .*• 

Hyderabad 
Madhya Bharat 
Madhya Pradesh 
Madras — . 

Mysore ~~ 

Orissa — 

Patiala and East Punjab 

Punjab 

Rajasthan ... 

Saurashtra 
T ravancore-Cochln 
Uttar Pradesh 
West Bengal 


States Union 








Percentage 

5.49 

2.25 

9.75 
17.50 

4.50 

1.75 

5.25 
9.56 
2.45 

3.50 
0.75 

3.25 

3.50 

1.00 

2.50 
15.75 
11.25 


(3) The percentage of the net proceeds of the taxes on income, exeept in so 
far as those proceeds represent proceeds attributable to f [ Union territories] or 
the payable in respect of Union emoluments, • which is to be assigned to 
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% [States (other than the State of Jammu and Kashmir)] under clause (2) of 
Article 270 in the second half of the said financial year shall be 55 per cent; 
and the total amount to be so assigned shall be distributed among the said States 

as follows: • . re aHHl 

State 

Andhra Pradesh 
Assam 
Bihar 
Bombay 
Kerala 

Madhya Pradesh 
Madras 
Mysore 
Orissa 
Punjab 
Rajasthan 
Uttar Pradesh 
West Bengal 

(4) For the purposes of this paragraph — 

(a) the first half and the second half of the financial year commencing on 

the 1st day of April, 1956, shall be deemed to be the first seven 
months and the remaining five months, respectively, of that financial 

year; 

(b) the net proceeds of taxes on income for die first half and for the 

second half of the said financial year shall be deemed to be seven- 
twelfths and five-twelfths, respectively, of the net proceeds of such 
taxes for that financial year. 

5. (1) In accordance with the provisions of clause (1 of Article 275, there 

shall be charged on the Consolidated Fund of India — 

(a) in the first seven months of the said financial year, as grants-in-aid of the 
revenues of each of the States specified below, the sum specified against 

it: - 


Percentage 

Additional 

percentage 

8.09 ' 


2.25 


9.75 


18.10 

1.00 

1.38 

2.26 

5.14 


7.79 

0*24 

3.74 

2.25 

3.50 


4.00 


3.51 

M 

15.75 


11.25 



(i) For general purposes — * 


Assam 
Mysore 
Orissa 
Punjab M 
Saurashtra 
Travancore-Cochin 
West Benga* 


58.33 

23.33 
43.75 
72.92 
23.33 
26.25 
40.67 


lakhs of 
lakhs of 
lakhs of 
lakhs of 
lakhs of 
lakhs of 
lakhs of 


rupees* 

rupees, 

rupees, 

rupees, 

rupees, 

rupees. 

rupees, 


(ii) For the expansion of primary education- 


48.42 lakhs of rupees. 
23.33 lakhs of rupees. 
10.59 lakhs of rupees. 
29.17 lakhs of rupees. 
18.67 lakhs of rupees. 


Bihar 

Hyderabad 
Madhya Bharat 
Madhya Pradesh 
Orissa ~~ 

Patiala and East Punjab 5.23 lakhi of 'M 

States Union iak:ns or rupees, 

p i.u ^ 10 33 lakhs of rupees. 

Rajasthan* — — 23.33 lakhs of rupees. 

(b) in the remaining; five months of the said financial year, as grants-in-aid 
of the revenues of each of the States specified below, the sum specified 

against it: 


(i) For general purposes — - 


Assam 
Mysore 
Orissa 
Punjab 
Bombay 
Kerala ... 
Madras ... 
West Bengal 


41.67 

16.07 
31.25 

52.08 

16.67 
16.93 

1.82 

33.33 


lakhs 

lakhs 

lakhs 

lakhs 

lakhs 

lakhs 

lakhs 

lakhs 


of rape 
of rup« 
of rup< 
of rup< 
of rup< 
of rup< 
of rup 
of rup 
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(ii) For the expansion of primary education—* 

Bihar* m 
Andhra Pradesh 
Mysore 

BombaV — 

Madhya Pradesh 
Orissa m 
i Punjab m 
Bajasthan 

(2) There shall also be charged on the Consolidated Fund of India — 

(a) in the first seven months of the said financial year, as grants-in-aid ofi 

each of the States of Mysore, Saurashtra and Travancore-Cochin, the sum 
by which the total of the amounts payable to that State under sub- 
paragraph (2) of paragraph 3 of this Order and under sub-section (1) of 
section 3 of the Union Duties of Excise (Distribution) Act, 1953, falls 
short of 201.25 lakhs of rupees, 160.42 lakhs of rupees and 163.33 lakhs 
of rupees, respectively; and 

(b) in the remaining five months of the said financial year, as grants-in-aid 

of each of the States of Mysore, Bombay, Kerala and Madras, the sum 
by which the total of the amounts payable to that State as additional 
percentages under sub-paragraph (3) of paragraph 3 of this Order and 
under sub-section (2) of section 3 of the said Act falls short of 143.75 
■ lakhs of rupees, 114,58 lakhs of rupees, 105.38 lakhs of rupees and 11.29 
lakhs of rupees, respectively. 

(3) Any sum or sums payable under this paragraph shall be in addition to any 
sum or sums payable to the States under each of the provisos to clause (1) of 

Article 275. II ^^^B j BlBBlJB B 1 H BBBj B| 

{*] Inserted by 1 A.L.O., 1956 (1-11-1956). . ' . 

[f] Substituted for "Part C States”, ibid. 

[|] Substituted for “Part A States”, ibid. 


34.58 

9.62 

2.41 

12.10 

20.98 

13.33 

15.42 

10.50 


lalths of 
lakhs of 
lakhs of 
lakhs of 
lakhs of 
lakhs of 
lakhs of 
lakhs of 


rupees. 

rupees. 

rupees. 

rupees. 

rupees. 

rupees. 

rupees. 

rupees. 


THE FIFTH SCHEDULE 


Apportio 


fill 


ent 


(See section 86) 

of Liability in Resi^ect of Pensions. 


1, Subject to the adjustments mentioned in paragraph. 3, the successor State 
or each of the successor States shall, in respect of pensions granted f>efore the 
appointed day by an existing State, pay the pensions drawn in its treasuries. 


2. Subject to the said adjustments, the liability in respect of pensions of 
officers serving in connection with the affairs of an existing State who retire or 
proceed on leave preparatory to retirement before the appointed day, but whose 
claims for pensions are outstanding immediately before that day, shall .be the 
liability of the successor State, or, if there be two or more successor States, of 
such one of them as i be Central Government may by -order specify. 


3. In any case where there are two or more successor States, there shall be 
computed, in respect of the period commencing on the appointed day and ending 
on the 81st day of March, 1957 and in respect of each subsequent financial year, 
the total payments made in all the successor States in respect of the pensions 
referred to in paragraphs 1 and 2. That total representing the liability of the 


Schedule 5 — Note 1 

jfl) petitioner retired in 1939 from service 
In the then State of M. P. — Reorganisation 
of States in 1956 and 1960 — Petitioner set- 
tled down in Nagpur and drawing pension 
from Nagpur Treasury even now — Place 
from where he retired still in State of new 
M. P. — Both Maharashtra and M, P. State 
Governments granted certain increases in 


pensions of pensioners on different occasions 
— State of Bombay which is successor State 
to existing State of M. P. would not be liable 
to the increase in pension granted by pre- 
sent State of M. P. — Further no claim 
against State of M. P. can be granted even 
after amendment of Article 226. AIR 1970 
Bom 117 (120, 122) = 72 Bom LR 258 (DB). 


***** 
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existing State in respect of pensions shall be apportioned between the successor 
States in the population ratio and any successor State paying more than its due 
share shall be reimbursed the excess amount by the successor State or States pay- 
ing less. 

1) The liability in respect of the pension of any officer serving imme- 
diately before the appointed day in connection with the affairs of an existing 
State and retiring on or after that day, shall be that of the successor State grant, 
ing the pension; but the portion of the pension attributable to the service of any 
such officer before the appointed day in connection with the affairs of that exist- 
ing State shall, if there be two or more successor States, be allocated between 
them in the population ratio, and the Government granting the pension shall be 
entitled to receive from each of the other successor States its share of this 

liability. 

(2) If any such officer was serving after the appointed day in connection with 

the affairs of more than one successor State, the successor State or States ^ther 
than the one granting the pension shall reimburse to the Government by which 
the pension is granted an amount which bears to the portion of the pension attri- 
butable to his service after the appointed day the same ratio as the period of his 

qualifying service after the appointed day under that successor State bears to the 
total qualifying service of such officer after the appointed day reckoned for 0 

purposes of pension. 

(3) In reckoning the said total qualifying service, any service of such officer 
before the appointed day in connection with the affairs of the Union under the 
administrative control of the Ueutenant-Govemor or Chief Commissioner m any 
of the existing States of Ajmer, Bhopal, Cborg, Kutch and Vindhya Pradesh shall 
be added as ff the said service had been service after the appointed day in con- 
nection with the affairs of the successor State to that existing State. 

5. Any reference in this Schedule to a pension shall be construed as in- 
cluding a reference to the commuted value of the pension. 

THE SIXTH SCHEDULE : 

(See section 113) ^ j93S 

(1) Engineering Colleges and Schools of Technology, „ \ 

(2) Medical Colleges. 

(3) Agricultural Colleges. , . ; Sg 

(4) Veterinary Colleges. 

(5) Government hospitals providing for special treatment, such as, 

(i) tuberculosis hospitals and sanatoria; 

(ii) cancer hospitals, 

(iii) radium institutes, ’ . y%^‘i 

(iv) mental hospitals, . ’*3* 

(v) leprosy hospitals and sanatoria, and 

(vi) hospitals providing for Unani or * Ayurvedic treatment, 

(6) Research institutes, such as, — 

(i) irrigation research institutes, 

(ii) Government analysts’ departments, and 

(iii) serum institutes. 

(7) Central Jails. » *. • 

(8) Borstal Schools, Reformatory Schools and Certified Schools. 

(9) Police Training Colleges and Institutes. 

(10) Fire Services Training Schools. 

(11) Hotels for Scheduled Castes, Scheduled Tribes and Backward Classes. 

(12) Photo Registry Offices. 

(13) Central Records Offioes. 

. (14) Forest Schools. 

(15) Finger Print Bureaux. 
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[THE INDIAN] STATISTICAL INSTITUTE ACT, 1959 

(Act LVII 1959)IHH.IH l^HI 

[The text of the Act printed here is as on 31-5-1973.] 

V CONTENTS 

7 . Prior approval of Central Government 
necessary for certain action by institute. 

8. Constitution of Committees by Central 
Government for preparing programme 
of work hy the Institute, etc. 

9. Review of work done, inspection of assets, 

etc. , 

10. Institute to afford facilities to Committees. 

11. Power to issue directions to Institute. 

i 

12. Power of Central Government to assume 
functions or control. 


'SECTIONS 

1. Short title and commencement. 

2. Definitions. 

3. Declaration of the Indian Statistical Insti- 
tute as an institution of national impor- 
tance. 

4, Grant of degrees and diplomas by Insti- 

tute. 

5, Grants, loans, etc., by Central Government 

to the Institute. 

6, Audit of accounts of the Institute. 


STATEMENT OF OBJECTS AND REASONS 


“The Indian Statistical Institute in Calcutta 
conducts investigation studies in the science of 
statistics and its application in various fields; it 
also provides facilities for practical and profes- 
sional training in statistics. 

2. There has been steady expansion in the 
activities of the Institute which now include— 

(1) the work of designing the annual rounds 
of the National f ample Survey and the 
Sample Survey of Manufacturing Indus- 
tries, processing, tabulating and analys- 
ing the field data and writing and 
printing the various N. b. S* and S.S.M.I. 
reports; 

(2) the maintenance of an Operational Re- 
search Unit on Planning at Calcutta, 
Statistical Quality Control Units at 
Bangalore, Bombay, Delhi, and Calcutta 
and other Units for studies in Begional 
Planning, Biometry and Psycbometry; 


(3) advanced research in theoretical statistics 
and the application of statistical methods 
to problems in various fields including 
demography, economics, planning, agri- 
culture and industry; 

(4) the training of statisticians deputed by 

the Central and State Governments; and 

C5) the running of an International Statistical 
Education Centre. 

3* In view of the importance of the functions 
of the Institute and the large sums of money 
received by it from tbe Government, it is consi- 
dered necessary that the Institute should be 
declared to be an institution of national impor- 
tance under Entry 64 in List I of the Seventh 
Schedule to the Constitution. The Bill makes 
such a declaration and provides for the requisite 
financial assistance to be given to the Institute 
a nd for suitable powers of control being exer- 
cised. The Institute is also being empowered to 
grant degrees and diplomas in Statistics” — • 
Gaz. of Ind., 1958, Extra., Ft. II-Sec. 2, p. 1232, 


[THE INDIAN] STATISTICAL INSTITUTE ACT, 1959 
' (Act LVII of 1959)° 

[24th December, 1959.] 

An Act to declare the institution known as the Indian Statistical 
Institute having at present its registered office in Calcutta to be an 
institution of national importance and to provide for certain 
matters connected therewith. 

Be it enacted by Parliament in the Tenth Year of the Republic of India aa 
follows : — 

[*] For Statement of Objects and Reasons, see Gaz. of Ind., 1959, Extra, Pt. II- 
Sec. 2, page 1232. j * ‘ ' 

[Vol. 19.] 3 A.M. 51. 
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1* Short title and commencement. — (1) This Act may be called THE 
INDIAN STATISTICAL INSTITUTE ACT. 1959, 

(2) It shall come into force on Buch date" 1 ' as the Central Government may^ 
by notification in the Official Gazette, appoint. 

[*] The Act came into force on 1*4-1960 — See S. 0* 584, D/- 2-3-1960, Gaz. of Ind.t- 

I960, Pt. Il-Sec. 3 (ii), p. 905. 

2. Definitions. — In this Act, unless the context otherwise requires, — 

*■ * 

(a) Institute” means the indian Statistical Institute registered under tho 
Societies Registration Act, i860, 

(b) '‘memorandum” means the memorandum of association of the Institute 

filed with the Registrar of Joint-Stock Companies under the Societies- 
Registration Act, 1860; 

fc) “rules and regulations” includes any rule or regulation (by whatever 
name called) which the Institute is competent to make in the exercise 
of the powers conferred on it under the Societies Registration Act, I860, 
but shall not include any bye-laws or standing orders made under the 
rules and regulations for the conduct of its day-to-day administration. 

3. Declaration of the Indian Statistical Institute as an institution of 
national importance. — "Whereas the objects of the institution known as the Indian 
Statistical institute are such as to make it an institution of national importance, it is 
hereby declared* .that the Indian Statistical Institute is an institution of national 
importance. 

[*] See the Constitution of India, Sch. VII List 1, Entry 64. 

4. Grant of degrees and diplomas by Institute. — Notwithstanding anything 
contained in the University Grants Commission Act, 1956, or in any other law for the 
time being in force, the Institute may hold such examinations and grant such degrees 
and diplomas in statistics as may be determined by the Institute from time to time. 

5. Grants, loans, etc., by Central Government to the Institute. — For the 
purpose of enabling the Institute to discharge efficiently its functions including research, 
education, training, project activities and statistical work relating to planning for 
national development, the Central Government may, after due appropriation made by 
Parliament by law in this behalf, pay to the Institute in each financial year such sums 
of money as that Government considers necessary by way of grant, loan or otherwise. 

6. Audit of accounts of the Institute. — (1) The accounts of the Institute 

Bhall be audited by auditors duly qualified to act as auditors of companies under the 
Companies Act, 1956, and the Institute shall appoint such auditors as the Central 
Government may, after consultation with the Comptroller and Auditor.General of 
India and the Institute, select.. ‘ ?fjfi 

(2) The Central Government may issue Buch ^directions to the auditors in the 
performance of their duties as it thinks fit. 

i ^ * 

(3) Every such auditor in the performance of his duties shall have at all reason- 

able times access to the registers, books of account, records and other documents of the 
Institute. * | 

(4) The auditors shall submit their report to the Institute and shall all forward 
a copy thereof to the Central Government for its information. 

7. Prior approval of Central Government necessary for certain action 
by Institute. — Notwithstanding anything contained in the Societies Registration Act 
1860, or in the memorandum or rules and regulations, the Institute Bhall not, except 
with the previous approval of the Central Government,— 
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(a) alter, extend or abridge any of the purposes for which it has been esta- 

blished or for which it is being used immediately before the commence, 
moot of this Act, or amalgamate itself either wholly or partially with 
any other institution or society; or 

(b) alter or amend in any manner the memorandum or rules and regula- 

tions; or 

(c) sell or otherwise dispose of any property acquired by the Institute with 

money specifically provided for such acquisition by the Central Govern, 
mem : 


Provided that no such approval shall be neceesary in the case of 
any such movable property or class of movable property as may be 
specified by the Central Government in this behalf by general or special 
order; or 

be dissolved. 

8* Constitution of Committees by Central Government for preparing 
programme of work by the Institute, etc. — (1) The Central Government may con. 
atitute as many Committees as and when it considers necessary consisting of such number 
of persons as it: thinks fit to appoint thereto and assign to each such Committee all or 
any of the following duties, namely : — 

(a) the preparation and submission to the Central Government as far as 
possible before the commencement of each financial year, of statements 
showing programmes of work agreed to be undertaken by the Institute 
during that year for which the Central Government may provide funds, 
as well aB general financial estimates in respect of such work; and 




(b) the settlement on broad lines of the programme of such work, 

(2) Where the Institute does not agree to undertake any work suggested by 
any Committee referred to in Bub.section (1), it shall give to the Central Government 
its reasons for not so agreeing. 


9. Review of work done, inspection of assets, etc. — (I) The Central 
Government may constitute a Committee consisting of such number of persons as it 
thinks fit to appoint thereto forlthe purpose of — 

(a) reviewing the work done by the Institute and the progress made by it; 

(b) inspecting its buildings, equipment and other assets ,* 

\ 

(c) evaluating the work done by the Institute; and 

(d) advising Government generally on any matter which in the ODinion of 

the Central Government is of importance in connection with the« work 
of the Institute ; 

and the Committee shall submit its reports thereon fn such manner as the Central 
Government may direct. 

(2) Notice shall be given in every ease to the Institute of the intention to 
cause a review, Inspection or evaluation to be made, and the Institute shall be entitled 
to appoint a representative who shall have the right to be present and be heard at 
such review, inspection or evaluation, 

(3) The Central Government may address the Chairman of the Institute with 
reference to the result or such review, inspection or evaluation as disclosed in any 
report of the Committee referred to in sub-section (1), and the Chairman shall com- 
municate to the Central Government the action, if any, taken thereon, 

(4) When the Central Government has. in pursuance of sub.section (3), 
addressed the Chairman of the Institute in connection with any matter, and the 
Chairman does not within a reasonable time take action to the satisfaction of the 
Central Government in respect thereof, the Central Government may, after considering 
any explanations furnished or representations made on behalf of the Institute, ie 0U t 
euoh directions as it considers necessary in respect of any of the matters dealt with in 
tk« report. 
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10. Institute to afford facilities to Committees. — The Institute shall be 
bound to afford all necessary facilities to any Committee constituted under section 8 
or section 9 for the purpose of enabling it to carry out its duties. 

11. Power to issue directions to Institute. — (1 The Central Government 
may, if it is satisfied that it is necessary so to do in the public interest, issue, for 
reasons to be recorded and communicated to the Institute, such directions as it thinks 
fit to the Institute, and such directions may include directions requiring the Institute — 

(a) to amend the memorandum or to make or amend any rule or regulation 

within such period as may be specified in the directions ; 

(b) to give priorities to the work undertaken or to be undertaken by the 

Institute in such manner as the Central Government may think fit to 
specify in this behalf. 

(2; Any directions issued under this section shall have effect, notwithstanding 
anything contained in any law for the time being in force or in the memorandum or 
rules and regulations of the Institute. 

Note : — If the Institute, without just or reasonable cause, fails to give effect to the 
directions issued by the Central Government either under S. 9 (4) or this 
section, the Central Government can assume control of the functions of the 
Institute, by appointing one or more persons to take charge of the Institute 
or any part thereof for a period not exceeding two years. 

12. Power of Central Government to assume functions of control. — 

(1) If, in the opinion of the Central Goverment, — 

(ijj the Institute without just or reasonable cause has made default in 
giving effect to any direction issued under sub.section (4) of section 9 
or section 11; or 

■ (ii) the Council of the Institute has exceeded or abused its powers in rela- 
tion to the Institute or any part thereof; 

the Central Government may, by written order, direct the Institute within a period to 
be specified in the order to show cause to the satisfaction of the Central Government 
against the making of any appointment referred to in suit-section (2). 

(2) If, within the period fixed by any order issued under sub-section ( 1) * cause 
is not shown to the satisfaction of the Central Government, the Central Government, 
may, by order published in the Offioial Gazette and stating the reasons therefor, 
appoint one or more persons to take charge of the Institute or any part thereof or 
such period not exceeding two years as may be specified in the order. 

(3) 1 Notwithstanding anything contained in any law for the time being in 
force or in the memorandum or rules and regulations of the Institute, on the issue o 
an order under sub-section (2), during the period specified in that order, 

(a) where the order provides for any person or persons being in charge of 

the Institute — 

.;C Mi) all persons holding office as Members of the Council, including the 
Chairman, shall be deemed to have vacated their offices as such ; 

(ii) the person or persons appointed under Bub-section (2) to be in charge 
of the Institute shall exercise all the powers and perform all the 
duties of the Chairman or Council of the Institute, whether at a 
meeting or otherwise! in respect of the Institute ; 

(b) where the order provides for any person or persons being in charge of 

any part of the Institute, the person or persons so appointed Bhall alone 
be entitled to ^exercise all the powers and perform all the duties of the 
Chairman or Counoil in relation to that part. 


* ♦ 


(THE] ST. JOHN AMBULANCE ASSOCIATION (INDIA) TRANSFER 

OF FUNDS ACT, 1956 

(Act XXI of 1956) 

[The text of the Aob printed here is as on 31. 5-1973, 



STATEMENT OF OBJECTS AND REASONS 


“As a result of tho partition of the country 
in August, 1947, it has become necessary to 
divide the funds of the St. John Ambulance 
Association (India) between the Associations 
in India and Pakistan. This bill iB intended 
to provide legal cover and to give effect to 
the agreement reached between-the St. John 


Ambulance Association '(India) and the Bt. 
John Ambulance Association (Pakistan) re* 
garding the division of assets of the undivided 
Association. ” 

— Gaz. of Ind.i 1955, Extra., Pt. II-Sec. 2, 

p. 484. 


(THE] ST. JOHN AMBULANCE ASSOCIATION (INDIA) TRANSFER 

OF FUNDS ACT, 1956 

(Act XXI of 1956)* 9^H IHHHM I 

[17th May, 1956] 

An Act to provide for the transfer of a portion of the funds of the 
St. John Ambulance Association (India) to the St. John Ambulance 
Association (Pakistan). 


Be it enacted by Parliament in the Seventh Year of the Republic of India as 

follows: H 1 1 1 1 j H| [ H II 1 1 HHB 1 1 H| I H I 9 

[*] For Statement of Objects and Reasons, see Gaz, of Ind., 1955, Extra, Pt. II- 

S. 2, p. 484. 

1 Short title. — This Act may be called THE ST. JOHN AMBULANCE 
ASSOCIATION (INDIA) TRANSFER OF FUNDS ACT, 1956. 

2. Transfer of a portion of the funds of the St. John. Ambulance 
Association < India). — (1) The body known ag the St. John Ambulance Association 
(India) or any person authorised on its behalf may, from out of the funds of the 
Association, transfer to the St. John Ambulance Association (Pakistan) the amounts 
specified in the Schedule as being the share of the St. John Ambulance Association 
(Pakistan) which that Association has agreed to receive for being applied to the 
purposes for which they were held by the St. John Ambulance Association (India). 

(2) Upon the transfer of such amounts under subsection (1), the St. John 
Ambulance Association (India) shall be freed and discharged from all obligations 
imposed upon it under any trust or other document in respect of anything to be done 
in Pakistan or in any part thereof. 


— ^he gives effect to an agreement reached between the St. John Ambul- 

ance Association (India) and the St. John Ambulance Association (Pakistan) 
regarding the division of the funds of the undivided Association as a result 
of the partition of the country. 

THE SCHEDULE 


(See section 2) 

STATEMENT SHOWING THE SHARE OF THE ST. JOHN AMBULANCE 

ASSOCIATION (PAKISTAN). 

Share of the St. John Ambulance Association (Pakistan) from 
the funds of the St. John Ambulance Association (India) 
as on the 30th June, 1948 
Less advance paid up to the 31st December, 1952 
Balance due to the St. John Ambulance Association 
(Pakistan) ... ... ... 

Less amount due to Punjab (1) St. John Ambulance 
Association ... ... ... 


15.85.780.8.0 
20,369.3.0 

15.65.411.5.0 


52,188.0-0 


Net amount due to the St. John Ambulance Association 

(Pakistan) ... ... ... ... 15,13,223.5.0 

Add interest earned on the securities in the share of the St. John Ambulance 
Association (Pakistan) from 1-7-48 to the date of transfer after adjusting interest on 
the amount due from the West Punjab Branch of the St. John Ambulance Association 
(Pakistan), 
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* , 
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of deceased residuary legatee. 

234. Grant oi administration where no exe- 

cutor, nor residuary legatee, nor re- 
presentative of such legatee. 

235. Citation before grant of administration to 

legatee other than universal or resi- 
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236. To whom administration may not be 

granted. 

CHAPTER II 

OF LIMITED GRANTS 
GRANTS LIMITED IN DURATION 

237. Probate of copy or draft of lost will. 

238. Probate of contents of lost or destroyed 

will. 

239. Probate of copy where original exists. 

240. Administration until will produced. 

Grants for the Use and Benefit of 
others having Right 

241. Administration, with will annexed, to 

attorney of absent executor. 

242. Administration, with will annexed, to at- 

torney of absent person who, if present, 
would be entitled to administer. 

243. Administration to attorney of absent 

person entitled to administer in case of 
intestacy. 
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344. Administration during minority of sole 
executor or residuary legatee. 

245. Administration during minority of several 

executors or residuary legatees. 

246. Administration for use a»d benefit of 

lunatic or minor. 

247. Administration pendente lite, 

248. Probate limited to purpose specified in 

will. 



Grants for special purposes 

249. Administration, with will annexed* 

limited to particular purpose. 

250. Administration limited to property in 

which person has beneficial interest, 

251. Administration limited to suit. 

252. Administration limited to purpose of 

becoming party to suit to be brought 
against administrator. 

253. Administration limited to collection and 

preservation of deceased’s property. 

254. Appointment, as administrator, of person 

other than one who, in ordinary cir- 
cumstances, would be entitled to ad- 
ministration. 


Grants with Exception 


255. Probate or administration, with will 

annexed, subject to exception. 

256. Administration with exception. 

Grants of the rest 


257. Probate or administration of rest. 

Grant of Effects unadministered 

258. Grant of effects unadministered. 

259. Rules as .to grants of effects unadminis- 

tered. 

260. Administration when limited grant ex- 

pired and still some part of estate un- 
administered. 


chapter hi 

ALTERATION AND REVOCA- 
TION OF GRANTS 

261. What errors may be rectifted by Court. 

262. Procedure where codicil discovered after 

grant of administration with will 
annexed. 

263. Revocation or annulment for just cause. 


CHAPTER IV 

OF THE PRACTICE IN GRANTING 
AND REVOKING PROBATES AND 
LETTERS OF ADMINISTRATION 

264, Jurisdiction of District Judge in granting 

and revoking probates, etc. 

265. Power to appoint Delegate of District 

Judge to deal with non-contentious 
cases. 

266, District Judge's powers as to grant of 

probate and administration. 

267. District Judge may order person to pro- 

duce testamentary papers. 

268, Proceedings of District Judge’s Court in 

relation to probate and administration. 

269. When and how District Judge to inter- 

fere for protection of property. 



270. When probate or administration may be 

granted by District judge. 

271. Disposal of application made to Judge of 

district in which deceased had no fixed 
abode. 

272. Probate and letters of administration may 

be granted by Delegate. 

273. Conclusiveness of probate or letters of 

administration. 

274. Transmission to High Courts of certi- 

ficate of grants under proviso to 
section 273. 

275. Conclusiveness of application for probate 

or administration if properly made and 
verified. 

276. Petition for probate. 

277. In what cases translation of will to be 

annexed to petition. Verification of 
translation by person other than Court 
translator. 

278. Petition for letters of administration. 

279. Addition to statement in petition, etc., 

for probate or letters of administration 
in certain cases. 

280. Petition for probate, etc,, to be signed 

and verified. 

281. Verification of petition for probate, by 

one witness to will. 

282. Punishment for false averment in petition 

or declaration. 

283. Powers of District judge. 

284. Caveats against grant of probate or ad- 

ministration. 

Form of caveat. 

285. After entry of caveat, no proceeding 

taken on petition untfl after notice to 
caveator. 

286. District Delegate when not to grant pro- 

bate or administration* 

287. Power to transmit statement to District 

Judge in doubtful cases where no con- 
tention. 

288. Procedure where there is contention, or 

District Delegate thinks probate or 
letters of administration should be 
refused in his Court. 

289. Grant of .probate to be under seal of 

Court. 

290. Grant of letters of administration to be 

under seal of Court. 

V 

291. Administration-bond.^ 

292. Assignment of administration-bond. 

293. Time for grant of probate and administra- 

tion. 

294. Filing of original wills of which probate 

or administration with will annexed 
granted. 

295. Procedure in contentious cases. 

296. Surrender of revoked probate or letters of 

administration. 

297. Paymant to executor or administrator 

before probate or administration re- 
voked. 

298. Power to refuse letters of administration. 

299. Appeals from orders of District judge. 

300. Concurrent jurisdiction of High Court* 
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SECTIONS 

301* Removal of executor or administrator and 
provision for successor. 

302. Directions to executor or administrator. 


CHAPTER V 

OF EXECUTORS OF THEIR OWN 

WRONG 

303, Executor of his own wrong. 

304. Liability of executor of his own wrong. 


CHAPTER VI 

OF THE POWERS OF AN EXECUTOR 
OR ADMINISTRATOR 

305. In respect of causes of action surviving 

deceased, and debts due at death, 

306. Demands and rights of action of or 

against deceased survive to and against 
executor or administrator. 

307. Power of executor or administrator to 

dispose of property. 

308. General powers of administration. 

309. Commission or agency charges. 

310. Purchase by executor or administrator of 

deceased’s property. 

311. Powers of several executors or adminis* 

trators exercisable by one. 

312. Survival of powers on death of one of 

several executors or administrators. 

313. Powers of administrator of effects un- 

administered. # 

314. Powers of administrator during minority. 

315. Powers of married executrix or adminis- 

tratrix. 


330, Rateable abatement of specific legacies. 

331. Legacies treated as general for purpose 

of abatement. 


. CHAPTER VIII 

OF ASSENT TO A LEGACY BY EXE- 
CUTOR OR ADMINISTRATOR 

332. Assent necessary to complete legatee’s 

title. 

333. Effect of executor’s assent to specific 

legacy. 

334. Conditional assent. 

335. Assent of executor to his own legacy. 

336. Effect of executor’s assent. 

337. Executor when to deliver legacies. 

k 

# 

CHAPTER IX 

OF THE PAYMENT AND APPORTION- 
MENT OF ANNUITIES 

338. Commencement of annuity when no time 

fixed by will. 

339. When annuity, to be paid quarterly or 

monthly, first falls due. 

340. Dates of successive payments when first 

paymeot directed to be 'made within a 
given time or on i day certain: death of 
annuitant before date of payment. 


CHAPTER X 

OF THE INVESTMENT OF FUNDS 
TO PROVIDE FOR LEGACIES 

341. Investment of sum bequeathed where 

legacy! not specific, given for life. 

342. Investment of general legacy, to be paid 

at future time : disposal of intermediate 
interest. 


CHAPTER VII 

OF THE DUTIES OF AN EXECUTOR 
OR ADMINISTRATOR 

316. As to deceased’s funeral. 

317. Inventory and account. 

318, Inventory to include property in any 

part of India in certain cases. 

319, As to property of, and debts owing to, 

deceased. 


320. Expenses to be paid before all debts. 

321. Expenses to be paid next after such ex- 

penses. 


322. Wages for certain services to be next 

paid, and then other debts. 

323. Save as aforesaid, all debts to be paid 

equally and rateably. 

324. Application of moveable property to 

payment of debts where domicile not in 
India. 


325, Debts to be paid before legacies, 

326, Executor or administrator not bound to 

pay legacies without indemnity. 


327. Abatement of general legacies. 

328. Non abatement of specific legacy when 
assets, sufficient to pay debts. 

Right under demonstrative legacy when 
assets sufficient to pay debts and nece- 
ssary expenses. 



343. Procedure when no fund charged with, 

or appropriated to annuity. 

344. Transfer to residuary legatee of contin- 

gent bequest, 

345. Investment of residue bequeathed for life, 

without direction to invest in particular 
securities. 

346. Investment of residue bequeathed for life, 

with direction to invest in specified 
securities. 

347. Time and manner of conversion and 

investment. 

348. Procedure where noinor entitled to im- 

mediate payment or possession of be- 
quest, and no direction to pay to person 
on his behalf. 


CHAPTER XI 

OF THE PRODUCE AND INTEREST 
" OF LEGACIES 

349. Legatee’s title to produce of specific 

legacy. 

350. Residuary legatee’s title to produce of 

residuary fund. 

351. Interest when no time fixed for payment 

of general legacy. 

352. Interest when time fixed. 

353. Rate of interest. 
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SECTIONS 

354* No interest on arrears of annuity within 
first year after testator’s death. 

355. Interest on sum to be invested to produce 
annuity. 


CHAPTER XII 

OF THE REFUNDING OF LEGACIES 

356. Refund of legacy paid under Court’s 

orders. 

357. No refund if paid voluntarily. 

358. Refund when legacy has become due on 

performance of condition within fur- 
ther time allowed under section 137, 

359. When each legatee compellable to refund 

in proportion. 

360. Distribution of assets. 

361. Creditor may call upon legatee to refund. 

362. When legatee, not satisfied or compelled 

to refund under section 361, cannot 
oblige one paid in full to refund. 

363. When unsatisfied legatee must first pro- 

ceed against executor, if solvent. 

364. Limit to refunding of one legatee to 

another. 

365. Refunding to be without interest. 

366. Residue after usual payments to be pafd 

to residuary legatee, 

367. Transfer of assets from India to executor 

or administrator in country of domicile 
for distribution. 


CHAPTER XIII 

OF the liability of an exe- 
cutor OR ADMINISTRATOR 
FOR DEVASTATION 

363. Liability of executor or administrator for 
devastation. 

369. Liability of executor or administrator for 
neglect to get any part of property. 


PART X 

SUCCESSION CERTIFICATES 

370. Restriction on grant of certificates under 

this Part. 

371. Court having jurisdiction to grant certi- 

ficate. 

372. Application for certificate. 

373. Procedure on application. 

374. Contents of certificate. 

375. Requisition of security from grantee of 

certificate. 

376. Extension of certificate. 

377. Forms of certificate and extended certi- 

ficate. 


378. Amendment of certificate in respect of 

powers as to securities. 

379. Mode of collecting court-fees on certifi- 

cates. 

380. Local extent of certificate. 

381. Effect of certificate. 

382. Effect of certificate granted or extended 

by Indian representative in foreign 
State and in certain other cases. 

383. Revocation of certificate. 

384. Appeal. 

385. Effect on certificate of previous certifi- 

cate, probate of letter* of administra- 
tion. 

3S6. Validation of certain payments made in 
good faith to holder of invalid certifi- 
cate, 

387. Effect of decisions under this Act, and 

liability of holder of certificate there- 
under. 

388. Investiture of inferior Courts with juris- 

diction of District Court for purposes 
of this Act. 

389. Surrender of superseded and invalid cer- 

tificates. 

390. Provisions with respect to certificates 

under Bombay Regulation VIII of 1827. 


PART XI 
MISCELLANEOUS 

391. Saving. 

392, [Repealed.] 


schedule i . — table of consangui- 
nity. 

SCHEDULE II.— 

PART I.— ORDER OF NEXT-OF-KIN 
IN CASE OF PARSI INTESTATES 
REFERRED TO IN SECTION 54. 

PART II.— ORDER OF NEXT-OF-KIN 
IN CASE OF PARSI INTESTATES 
REFERRED TO IN SECTION 55. 

SCHEDULE IUi -PROVISIONS OF PART 
VI APPLICABLE TO CERTAIN WILLS 
AND CODICILS DESCRIBED IN SEC- 
TION 57. 

SCHEDULE IV. — FORM OF CERTIFI- 
CATE. 

SCHEDULE V.— FORM OF CAVEAT. 

SCHEDULE VI.— FORM OF PROBATE. 

SCHEDULE VII. — FORM OF LETTERS 
OF ADMINISTRATION. 

SCHEDULE VIII — FORMS OF CERTIFI- 
CATE AND EXTENDED CERTIFI- 
CATE. 

SCHEDULE IX.— [Repealed.] 
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STATEMENT OF OBJECTS AND REASONS 

The object of this Bill is to consolidate the Indian law relating to succession. 
The separate existence on the Statute Book of a number of large and important- 
enactments renders the present law difficult of ascertainment and there is therefore 
every justification for an attempt to consolidate* it. The Bill has been preferred by 
the btatute Law Revision Committee as a purely consolidating measure. No inten- 
tional change of law has therefore been made. — Ga 2 . of Ind., 1923, Pt. V, p. 40. 

[*] And not ‘amending. 1 

This Act has repealed the following Aets (vide S. 392 since repealed.) 

p ) The Succession (Property Protection) Act, XIX of 1841. 

(2) The Indian Succession A«fc, X of 1865. 

(3) Parsi Intestate Succession Act* XXI of 1865. 

(4) The Hindu Wills Act, XXI of 1870. 

(5) The Married Women’s Property Act, III of 1874, S. 2, 

(6) The Probate and Administration Act, V of 1881. 

7) The Probate and Administration Acti VI of 1889. 

The Probate and Administration Act, II of 1890. 

(9) The Probate and Administration Act, VIII of 1903. 

(10) The District Delegates Act, VI of 1881. 

(11) The Succession Certificate Act, VII of 1889, 

(12) The Native Christian Administration of Estates Act,]. VII of 1901. 

ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 

—Amended by Acts XXXVII of 1925; XL of 1926; X of 1927; XVIII of 1927; 
XIV of 1928; XVIII of 1929; XXL of 1929; XVII of 1931; XXXV of 
1934; XVII of 1939; XXXV of 1949; III of 1951; XLVlILoi 1952; XLII 
of 1953; XXXIV of 1957; XVI of 1962; LII of 1964, 

— Adapted by A. O. 1937; A. C. O. A., 1948; A. L* O. 1950. 

— Amended in West Bengal by W. B. Act 21 of 1953. 

—Extended by Acts IV of 1941; LIX of 1949; XXX of 1950;:LXVIII of 1956? 
Regn, VI of 1963. 

— Extended in Bombay by Bom, Act IV of 1950. 

— Extended in Madras by Mad. Act XXXV of 1949, 

— Extended in Punjab by Punj. Act V of 1950. 

— Repealed in Part by Act XII of 1927; XIII of 1953. 

COGNATE ACTS AND PROVISIONS 

1. Administrators General Act, XIV of 1963. 

2. Caste Disabilities Removal Act, XXI of 1850. 

3. Cutehi Memons Act, X of 1938, 

4. Hindu inheritance (Removal of "Disabilities) Act, XII of 1928. 

5. Hindu Succession Act, XXX of 1956, S. 5 (i). 

6. Hindu Widow’s Re-marriage Act, XV of 1856. 

7. Legal Representatives’ Suits Act, XXI of 1855. 

8. Married Women’s Property Act, III of 1874, Ss. 7 and 10. 

9. Motor Vehicles Act, IV of 1939, S. 102, 

: 0. M uslim Personal Law (Shariat) Application Act, XXVI of 1937, S. 2, 

11. Special Marriage Act, XLIII of 1954, S. 21. 

12. Hindu Minority and Guardianship Aot, XXXII of 1956. 
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[THE INDIAN) SUCCESSION ACT, 1925 

(Act XXXIX of 1925)* 

[30th September, 1925.) 

An Act to consolidate the law applicable to intestate and 

testamentary succession f[* * *). 

Whereas it is expedient to consolidate the law applicable to intestate and 
testamentary succession t[* * *]; It is hereby enacted as follows : — 

[*] For Statement of Objects and Reasons, see Gaz. of Ind., 1923, Pt. V, p. 401 ; 
and for Report of Joint Committee, see Gaz. of Ind., 1925, Pt. V, p. 103. 

The Act has been extended to Berar by the Berar Laws Act, 1941 (IV of 1941). 

It has been extended to the new Provinces and merged States by the Merged 
States (Laws) Act, 1949 (LIX of 1949). S. 3 [1-1-1950], to the States of 
Tripura and Vindhya Pradesh by the Union Territories (Laws) Act, 1950 
(XXX of 1950), S. 3 [16.4.1950], and to the State of Manipur by the Union 
Territories (Laws) Amendment Act, 1956 (LXVIII o 1956), S. 3 [w. e. f. 
1.1.1957]. Manipur and Tripura are full-fledged States now (see Act 81 of 
1971) but Vindhya Pradesh is a part of the M, P. State (see Act 37 of 1956, 
S. 9). 

It has been extended also to the States merged in the States of — 

Bombay : see Bom. Act IV of 1950, S. 3 [30.3-1950] j 
Madras : see Mad. Act XXXV of 1949, S. 3 [1.1.1950] ; 

Punjab : see Punj. Act V of 1950, S. 3 [15.4.1950]. 

The Act has been extended to the Union Territory of Dadra and Nagar;Haveli by 
Regn. VI of 1963, w. e. f. 1.7.1965. 

The Act does not affect the rights, duties and privileges of any Administrator 
General — see Act XLV of 1963, S, 53, 

[1] The words "in the Provinces of India” were omitted by A. L. O. 1950 [2G-1- 

1950], 

PART I 
PRELIMINARY 

1. Short title. — This Act may be called THE INDIAN SUCCESSION ACT, 

1925.* 

[1865— S. lj 

[*] This Act deals with the most important of all universal successions — the passage 
of the rights and liabilities of a deceased person to his heirs and it comprises 
the law of succession to an intestate generally applical le to all olasses domiciled 
in India, except Hindus, Sikhs, Jains, Boudhas, BrahmoB, Aryasamajists and 
Mohemadans. Except the Mohemadans, law of succession to Hindus, Jains, 

Section 1 — Synopsis 

1. Scope and applicability of the Act. 

2. Retrospective effect. 

3. Construction of the Act. 

4 * 

1. Scope and applicability of the Act. — 

(1J Preamble to this Act makes it clear that the 
Act was only intended to apply to matters of 
succession. It deals with matters connected with 
intestate and testamentary succession. AIR 
1943 Lah 260 (264) = ILR <1943* Lah 765 
(SB). * 

■ 

(2) 'he provisions of the Act show that the 
Act iB of universal application in this country 
unless a person claiming to be excepted oan 

show that he is specifically excepted from the 

operation of its provisions. (1910) 12 Cal L J 459 
(461) (DB) ** AIB 1935 Lab 646 (047). (Applies 

also to subjects of foreign State.) 


\«i tuuuu wnu KBusBB w uo xunau in reJigioi 
and becomes Christian cannot elect to be bounc 
by Hindu law in matter of succession. Aftei 
passing of the Act, Hindu convert to Christia 
nity is now governed solely by the Act. A IS 
1922 PC 14 (17) = 48 Ind App 381 = 43 A.1 
525 * * A I R 1932 Oudh 85 (87) (Dtf) ** (1912 
11 Mad L Tim 232 (239) (DB). 

r See also 1809 Pun Re No. 36 n, 302 (109 
(DB) ** (1910) 12 Cal L J 459 (461) (DB).] 

(4) Makkathayee Ezhavas of erstwhile Cochii 
.State — Succession —Customary law — Absence o 
proof custom — Principles of justice, equity anc 
good conscience applicable to party must be rul< 
of Hindu law — Daughters not entitled to shan 
in properties left by deceased father AIT 
1988 Ker 128 (124, 126)=I967 Ker L X 1081. 

(5) The Act is not applicable to the Orowi 

when in takes the property upon escheat ait 
1982 All 220 (221)=fi4 All 226. * * * 1 2 3 * * * * * * * 1 1 
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Sikhs, Boudhas and others who are brought up as Hindus is to be found in the 
Hindu Succession Act, 1956. 

The law thus principally applies to domiciled Europeans, to Eurasians, to Jews, to 
native Christians and to some extent the Parsis, though a large number of 
rules as to wills have also been extended to Hindus, Jains, Sikhs and Boudhas 
too, 

* » 

It seems there are two other forms of universal succession recognised by the Indian 
law— confiscation to the State (Penal Code 1860, Ss. 62, 121 and 122) and 
the succession of a trustee or assignee in insolvency to the rights and liabilities 
of the insolvent (Presidency Towns Insolvency Act, 1909 and Provincial Insol- 
vency Act. 1920). 

Government’s right to property accruing by escheat or lapse or as bona vacantia is 
recognised by Constitution of India, Art. 296, 

The Act applies both to moveable as well as immoveable property. 


2. Definitions, In this Act, unless there is anything repugnant in the subject 
or context, — 

(a) ’administrator” means a person appointed by competent authority to 
administer the estate of a deceased person when there is no executor ; 

(b) “codicil” means an instrument made in relation to a will, and explaining, 

altering or adding to its dispositions, and shall be deemed to form part 
of the will ; 

[(bb) ‘‘District Judge” means the Judge of a principal Civil Court of original 
jurisdiction ;] 

[*] Inserted by the Indian Succession (Amendment) Aeti 1929 (XVIII of 1929), S. 2. 


2. Retrospective effect. — (l) Act of 1925 has 
no retrospective effect and does not apply to 
wills executed prior to the passing of the Act. 
(1935) 18 Nag L J 1 (9j (DB) * * (1909) 31 All 
239 (243) (DB). 

3. Construction of the Act. — (1) Where there 
is a positive enactment of the Indian Legislature 
the proper course is to examine the language of 
that statute and to ascertain its proper meaning, 
uninfluenced by any consideration derived from 
the previous state of the law or of the English 
law upon which it may be founded. These 
observations apply with peculiar force to testa- 
mentary cases which are governed by the Indian 
Succession Act. A I R 1928 P C 2 (4) = 55 Ind 
App 18—7 Pat 221 * * (1874) 12 Beng L R 423 
(427 to 429). 

(2) Courts should not read into sections of 
the Act construction which is at variance with 
ordinary meaning of words used merely because 
there is distinction in English law between 
citation to propound and prove will and citation 
to take probate. AIR 1941 Oudh 293 (296)=16 
Luck 454 (FB), 

(3 : Succession Act is partially iscal enact- 
ment, and it is to be administered, as far as 
possible, leniently and mast be construed in 
favour of subject. AIR 1934 All 296 (297). 


Section 2 — Synopsis 

1. “Codicil.” 

2. “District Judge.” 

3. “Executor.” 

4. “Indian Christian.” 

5. “Minor” and “minority.” 

6. “Probate” 

7. “Will.” 

8. Conditional or contingent Will, 

1. “Codicil.” — (1) After the granting of 
letters of administration in respect of a will, 


a private memorandum book of the deceased 
giving some directions for disposing certain 
articles was found. In an application for admit- 
ting these entries to probate, it was held that 
the memorandum was not a testamentary docu- 
ment and could not be treated as a codicil. (1879) 
4 Cal 721 (722). 

(2) The Codicil is a formal document and has 
all the characteristics of a will. An informal 
communication from the testator to the legatee 
in the form of a letter to act in the manner 
indicated therein is not a codicil. X L R (1967) 
Mys 44 (53) (DB). 

(3) Where there is a distinct disposition made 
by a will, that disposition cannot be revoked by 
a codicil except through the medium and use 
of words equally clear and distinct. (1898) 1 
Ch 95 (98). 

(4) An obviously erroneous recital of the will 
in the codicil will not alter the construction of 
the will but if the recital in the codicil is not 
obviously erroneous it may bo referred to clear 
up the ambiguity in the will. (1904) 2 Oh 
52 (55). 

2. “District Judge.” — (I) Under S. 2 of the 
Act as amended in 1929, High Court on the 
Original bide has power to issue succession certi- 
ficates- AIR 1931 Bang 281 (281) = 9 Bang 205 
(DB) * * AIR 1950 Cal 377 (379) = ILR (1950) 1 
Cal 381 * * AIR 1931 Cal 580 (580, 581)^=58 Cal 
801. 

[See also AIR 1930 Mad 779 (781, 782) == 53 
Mad 237 (DB).] 

[See however AIR 1949 Pat 318 (393) = 27 
Pat 18 (DB). (“District Judge” does not include 
Judge of Patna High Court as it is not principal 
Civil Court of original jurisdiction.) ** aIR 1934 
All 958 (958) = 57 All 302 (DB).] 

(2) When the term “Distriot Judge” is used, it 
has Reference not to a persona designata but to 
a Court and that Court is principal civil Court 
of Original Jurisdiction — Additional Distriot 
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(c) “executor” means a person to whom the execution of the last will of a 

deceased person is, by the testator's appointment, confided ; 

*[(co) Madia” means the territory of India excluding the State of Jammu and 
Kashmir ;] 

[*] inserted by the Part B States (Laws) Act, 1951 (III of 1951), S. 3 and Schedule 
[1.4.1951]. 

(d) “Indian Christian” means a native of India who is, or in good faith 

claims to be, of unmixed Asiatic descent and who professes any form of 
the Christian religion : 

(e) "minor” means any person subject to the Indian Majority Act, 1875, who 

has not attained his majority within the meaning of that Act, and any 
other person who has not completed the age of eighteen years ; and 
“minority” means tie status of any such person ; 

if "probate” means the copy of a will certified under the seal of a Court of 
competent jurisdiction with a grant of administration to the estate of 
the testator ; 

* [(g) 1 "State” includes any division of India having a Court of the last resort ;] 
and 

(h) '"Will” means the legal declaration of the intention of a testator with 
respect to his property which he desires to be carried into effect after 
bis death. 


(*]. Substituted for the original clause by the Pait B States (Laws) Act, 1951 (II I 
of 1951), S. 3 and Schedule, [1-4-1951]. 


[1865— S, 3 ; Native Christians Act, 1901 — S. 2 ; Probate and Administration 
Act, 1881 — S. 2.] 


'West Bengal 


STATE AMENDMENT 


To clause (bb), add the following proviso, namely : — 


"Provided that as respect the area comprised within the locai limits for the 
time being of the ordinary original civil jurisdiction of the High Court at 
Calcutta, references in Part X and Schedule VIII of this Act to a District 
Judge shall be construed as references to the City Civil Court established 
under the City Civil Court Act, 1953.” 

— W. B. Act XXI of 1953, S. 22 and Second Schedule [23.2.1957). 


Section 2 — Note 2 (contd ) 

Judge bag jurisdiction to grant probate of will 
under S. 264 (1). AIK 1970 Assam 111 (113) = 
Assam L B (1970) Assam 46 (DD), 

(3) Powers of Additional Dictriet Judge with 
regard to cases transferred to him by District 
Judge are same as those of District Judge. AIK 
1924 Put 693 (593, 694)=3 Pat 609 (DB) ** AIR 
1956 Bhopal 69 (70). (Term ‘District Judge* 
would include Additional District Judge.) * * 
AIU 1949 Nag 408 (409)=ILR (ItofiO) Nag 146. 

3. “Executor.” — (l) Heirs are cot included 
in definition of ‘executors’ and ‘administrators’ 
in S. 2. AIR 1936 Bang 17 (24) = 13 Bang 386 
(DB). 

(2) The testator executed a will leaving the 
bulk of bis property to bis minor daughter and 
appointing his mother as her guardian. Che will 
* tated that the should have full right to tpend 
the income only. No other specific duties wore 
laid upon the testator’s mother but there were 
directions that ho did not wish certain cere- 
monies after death to be performed but merely 
that bis mother should featt the poor on death 
anniversaries: Held, that theee facts were quite 
insufficient to make the mother executor by 
implication. AIR 1927 Lab 770 (770). 

! Vol. 19.1 3 A_\f_ fia 


(3) A legatee who undertakes to carry out the 
wishes of a testator will be treated as a trustee 
and compelled to carry out the instructions of 
the testator, AIR 1915 Bom 10 (10) = 40 Bom 1. 

(4) Where the person named as an executor 
by the will rever accepted the office of an execu. 
tor and all along the residuary legatee bad been 
effectively representing the estate and also 
administering it, the residuary legatee would be 
liable to tho beneficiary for the latter’s share 
AIB 1960 Punj 231 (234). 

15) fn order to constitute one an executor 
according to tho tenor of the will, it must appear 
on a reasonable construction thereof that tho 
testator intended that ho should collect his 
assets, pay his debts and funeral expenses and 
legacies which are the essential duties of an 
executor, ILR (1954) 1 Cal 140 (143). 

(6) To bo a constructive executor, a person 
must be charged with paymont of debts — A 
charge of payment of legacy by itself is not 
sufficient to constitute constructive executor. 
AIR 1943 All 357 (353) = ILR (1946) All 398 
(DB). 

i7) A p:rson who ha3 been named as an 
executor by a will is not bound to become an 
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Section 2 — Note 3 (contd.) 

executor and until be acta as such or expressly 
or clearly accepts such position, he carnot 
become t xecul or, It eamot be inferred that the 
person haB accepted the office cf aD executor 
frcm the fact that he was intimately related to 
the testator and that ho sigt ed the will wherein 
be was named ae executor. MB 1960 Punj 231 
(234), 

(8) The effect of the Hindu Wills Act, I870i 
was to place the executor in India on the same 
footing as an English executor. AIR 1921 Pat 
721 (730) = 3 Pat 680 (DB). 

(9) Will of the deceased son not appointing 
ariy executrix but leaving some property to his 
mother with the direction that the should also 
pay certain debts — Held that the direction 
that she should pay ceitain debts out of certain 
property was not enough to constitute her an 
executrix for the general purposes of administra- 
tion, (1899) 22 Mad 345 (346), 

tlC) It will be very difficult to determine 
when an executor ceases to have duties qua 
executor or virtue officii even when tbe facts are 
fully ascertained where the same persons have 
been appointed both executors and trustees. 
(1602) 1 Ch 176 (182). 

4. “Indian Christian.” — (1) In order to 
determine whether,, a person died a Christian for 
the purposes cf the Act, the Court must have 
regard to the formal protestations of his belief 
rather than to any private or secret religious 
practice in which he may indulge. AIR 1934 
Bang 72 (73) = 12 Bang 184 (DB). 

(2) Notification ef Governor- General exempt- 
ing native chrittiana in tbe province cf Ccorg 
frcm operation of Act — The expression “native 
Christian” takes within its sweep all those 
Indians who were converted to Christianity and 
their Christian descendants — Tbe only native 
Christians w;ho stood exempted .frcm operation 
of Act were those who had tbeir domicile in 
the province of Ccorg or in any event those wbo 
bad their permanent homo in the province cf 
Coorg without any intenticn of removing them- 
selves therefrom. (1667) 211 jbL J 210 (221, 225) 
(DB). 

5. “Minor’ end ‘minority”, — (1) The 
definitions cf “minor” and “minority” in tbe 
Act do not apply when a person enters into a 
contract on his own behalf, and not in any 
representative character under that Act so that 
he might be of age for the purposes of that Act 
but in other respects a minor. 1 1881 ) 8 Cal D R 
419 (424) ** (1674) 12 Deng L R 358 (360) (DB). 

(2) When a minor was brought under the 
operation of the Miners Act (40 ot 1858) and a 
guardian whs appointed tho age of majority was 
altered from 18 to 21 years. ( 1 890) 17 Cel 347 
(359) = 16 Ind App 195 (FC), 

(3* Certificate of administration granted under 
Act XL ef Jfc58 took (fleet when it was actually 
issued and wheio a minor attained the age of 18 
before such certificate was issued and entered 
into a centre ct he was bound by such contract. 
(1683) 9 1 al 601 (904) (Di3), ^Affirmir g on appeal 
8 Cal 714.) 

6. “Probate”. — (1) Issue of certified copy cf 
will by Court with grant of administiation held 
"probate” within meaning cf B. 3, Succession 
Act, 1865 - — Subsequent limitation of grant by 
Appellate Court dees not effect grant — Prcdtc- 
tion before decree is sufficient ccmpliance of 


section. (1911) 38 Cal 327 (334) = 38 Ind Arp 7 
(PC). 

(2) Tbe grant of probate establishes conclu- 
sively the legal character of the person to whom 
the grant is made. It is conclusive evidence of 
the validity and due execution cf tbe will and 
of the testamentary capacity cf the testator. AIR 
1959 Cal 795 (766). 

7. “Will”. — (1) The fundamental idea of a 
will is that tbe testator should thereby dispose 
of hia property, or such part thereof as his 
perecnal law permits him to bequeath by will, 
in such manner as seems to him best; and there 
is no reason why tbe provisions of a will shoi Id 
not follow the rules applicable on intestacy. AIR 
1S33 f aDg 393 (3S6) (DB). 

(2) The definition of will d ces not require any 
written instrument. ilvCO) 24 Bern 8 (11, J2j. 
(Succession Act extends to nuncupative wills 
and they can be admitted to probate-) 

(8) Oral will — On death of husband, his wife 
acting on instruction cf her husband givint 
away some properties to a relation under a deed 
— Deed mentioDirg motive of transfer being 
the wish of deceased husband — Wife acting 
against her own interest by giving away pro- 
perty which she could alienate for necessity — 
Oral will by deceased husband can be inferred. 
AIR 1969 Mya 64 (68, 6S;=(1868) 2 Mys L ) 155 
(DB). 

(4) In order to decide whether a document 
ia a “will” or not it should be ascertained 
whether it is revocable or not, (1SC6) 3 Cal L J 
370 (372) (DB). 

(5) To ascertain whether a document is a 
"will” or not, the principal test to be applied 
is whether tbe disposition made in that docu- 
ment takes effect during the lifetime of the 
executant or whether it takes effect after his 
death. (1909) 10 Cal L J 644 (645) (DB). 

(6) Document intended to operate from date 
of execut icn is not will . (1913) 35 All 327 (-46 ) 
= 40 Ir.d App 161 (PC) ** (1920) 1 Pat L Tim 
457 (458) (DB). 

(7) Merely calling a deed a will dees not 
make it a will. AlR 1921 P C 89 (90) * * AIR 
1925 P C 156 (193) = 52 Ir.d App 205- 43 Mad 
614. k W’ ill containing power to adept though 
invalid as will, may be valid authcrity to 
adopt.) 

(8) The question as to whether a certain 
document is a deed cf gift or a will depends 
not merely upon the form o! the document 
but upon the intention gathered from tbe words 
used in the document itself. Tho name by 
which tfco document is t ty led, tbe registration 
cf it, the reservation of life estate, the reserva- 
tion cf power cf revocation and the use of 
present or future tense are all circumstances 
wbich are taken into consideration in coming 
to one conclusion or the other and all these are 
indications to find out the intention coupled 
with the surrounding circumstances, in constru- 
ing the document the conduct of the parties 
subsequent to the execution should not be taken 
into consideration, where there is no ambiguity 
in the words t nd expression used in the docu- 
ment. 1958 Andh L T 570 (573). 

(9) The two characteristics of a will are that 
it must be intended to come into effect after the 
death of the testator, and it must be revocable, 
i'hat, at the time of the execution of the docu- 
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Section 2 — Note 7 (contd.* 
ment, tbo executant was unaware that it was a 
will and that be thought that it was a docu- 
ment cf some kind is irrelevart; it is the inten- 
tion of the executant, as expressed in the 
document, which decides the question. AIR 1947 
Pat 449 (452). 

(10) A will as defined in S. 2 (h) i3 dependent 
upon the to3tator’a death for its vigour and 
effect. The two characteristics of a will, are 
(i) that it must be intended to come into effect 
after death of the testator, aod (ii) that it must 
be revocable. AIR 1969 Pat 585 * * AIR 1956 
Trav-Co 127 (128) * * (1955) 2 M L J 180 (188). 

(11) There is no objection to one part of an 
instrument operating in present! as a deed and 
another in futuro as a will. AIR 1946 Lah 200 
(209) = [UR (1945) Lah 554 (DB) * * AIR 1959 
Pat 585 (587). 

(12) Where a person, intending to make a 
will, has proceeded so far with the process that 
he has declared his intentions finally formed 
either by making the declaration or by approv- 
ing a writing embodying them, without any 
idea of revising or reconsidering them, with the 
intention that the process be continued to give 
effect to his intentions and directions in such 
form, as be desires to be given, or to complete 
the formalities like signing, etc , and the process 
is thereafter interrupted by the death of the 
testator, the declaration, nevertheless amounts 
to a complete will, unless it can be proved that 
the intention was given up before death or 
unless, such formalities are required by law for 
the vaVidity of the will. AIR 1949 All 655 (657) 
=ILR (1949) All 776. 

(13) Where a document in effect lays down 
rules for devolution of the testator’s properties 
after his death with no present disposition in 
favour of anybody and carries with it, by 
necessary implication, the element of ro<oc- 
a-bility. it is a Will within the meaning of the 
relevant definition section. AIR jl9j 7 Cal 631 
(638). 

(13 A) Although a W T ill made by a member of 
a joint Hindu family cannot take effect on the 
testator’s interest in the joint family property 
after his death even though the other coparceners 
have consented to .such will, that is no ground 
for holding the will to be void ah initio and in 
its entirety so as to be regarded as non est. If 
there is any separate property of the testator, 
the will, if otherwise properly executed, must 
take effect with regard to sueh property. AIR 
1950 East Punj 35 (38, 39)=ILH (1950) Punj 91. 

(14) Will must be construed as a whole to give 
effect to manifest intention of testator. AIR 1966 
Punj 266 (267)=67 Punj L R 1135 (DB) * * ILU 
(1967) Mys 44 (49). (V here the intention of 
transferor is to maintain absolute estate con- 
ferred on transferee but he simply adds tomo 
restrictions in derogation cf tho > incidents of 
such absolute ownership, such restrictive clauses 
would be repugnant to absolute transfer and 
therefore void.) 

(15) Where there are clear words of devise, 
it is not permissible for a Court to ignore them 
and hold that the document ia not a will on the 
ground that the will was invalid or for the 
reason that even if the will had not been 
executed the same legal consequences would 
flow. For the purpose of construction of a docu- 
ment, the validity of the will or its clauses must 


be ignored. AIR 1953 Mad 740 (742, 743) — ILR 
(1953) Mad 1035 (DB). 

0 6 ) A document is a will if it contains 
specific words of bequest to come into effect 
alter the death of the testator. Where the terms 
of the will are ambiguous and where the alleged 
words of devise are consistent with a testa- 
mentary disposition and also with a narrative, 
it is open to a Court on a reading of the entire 
document to hold that in the context the words 
are not words of disposition but only form part 
of a narrative. AIR 1953 Mad 740 (742; — 1 LR 
(1953) Mad 1035 (DB). 

. 17) Document whether will or declaration of 
successor - Document held to be a will, as the 
contents of th 3 document clearly showed thai 
the document was a legal declaration of the 
executant’s intention with respect to his pro- 
perty which he desired to be carried into effect 
after his death. AIR 1965 Him Pra 62(63), 


(18) Document addressed to debtors of exe- 
cutant requesting them to repay the debts tc 
his daughter S — Repayments if made during 
life time of testator to 6 would have discharged- 
their liabilities to him — Document held not a 
will but merely purported to authorise the 
daughter to recover the debts. AIR 1954 Na r - 
357 (359) m ILK (1954) Nag 558 (DB). 


( 9) Postponement of operation of document- 
till after death of testator’s wife does not pre- 
vent document from being will. AIR 1947 
449 (463) (DB). 

(20) A joint will is not unknown to the law. 
AIR 1947 Pat 449 (451) (DB). 

(21) Where in executing a document there is 

no real animus testandi cn the part of the 
executant and it is brought into existence for- 
some collateral purpose the document cannot 
be regarded as a will. AIR 1947 Pat 449 ( 454 ' 
(DB). / 

(22) Where one part of the instrument is 

testamentary in its character, it can bo pre- 
sume) that the rest of it, if the language is- 
capable of that construction, is intended to be 
testamentary also; and if there i 3 nothing in 
the testamentary part of the document which is 
inconsistent with the supposition that the 
arrangements there made were to take effect at 
the death 01 the testator, the instrument ma*~ 
be taken to be a will. (1679) 4 Cal h 4 ad 401 
(433) (DB). p U1 


i/u '- u — uy ursc pare manage- 

ment of property entrusted to devisee during 
lifetime of devisor — Second part providing for 
transfer of ownership on lattor’e death — Deed 
held amounted to will. A(B 1962 Assam Toe- 
(107)=ILR (1962) 14 Assam 27G (DB), 

(24 i Whether man leaves one testamentary 
writing cr several testamentary writings it is 
the aggregate or the net result that constitutes 
hu wilJ and the intention of the testator mu^t 

be gathered by reading all writings together 
AIR 193t Bom 533 (536) (DB). differ. 

J Validity of bequest i 3 to bo determined 
from testators lawful disposing power at hia- 
death AIR 1929 P C 121 (122, 128) = 56 I nd 
A pp 1 5 u # 


(-6) It is firmly established principle that thr 
proponent of the will who should prove both 
execution and the disposing state of mind be 
comes also fastened with the liability to re 
move suspicious circumstances if any surround- 
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in? the execution of tha will. Generally speaking, 
tbo omission on the part of a testator to make 
a mention of his near and dear relations who 
in tho ordinary course should have the objects 
of his bounty, U a suspicious circumstance. 
(1968) 1 Mys L J 510 (611). 

(27) “Will” — Document inoperative as will 
mav be valid authority to adopt, AiR 1925 
P C 196 (198 =52 Ind App 305=43 Mad 654. 

(28) Entry in wajib-ul arz — Whether it can 
be treated as will depends upon its construc- 
tion with reference to surrounding circumstances. 
(1906) 28 All 488 (495, 495) (PC). 

(29) The fact that in document provision i3 
made for appointment of future trustee after the 
death of the present trustees, does not make 
the document a will. AIR 1927 Cal 75Q (*57) 
(DB). 

(30) Definition of will in 8. 2 (7i) applies to 
will of a Muhammadan as well. (1968) 2 Andh 
L T 124 (128). 

(31) A joint Will is a single testamentary 
instrument constituting or containing ibe wills 
of two cr more persons and jointly executed by 
them; while mutual wills nre the separato wills 
of two or more parsons which are reciprocal in 
their provisions and executed in pursuance of 
contract on agreement between two or more per- 
sons to dispose of their property to each other 
or to third persons in a particular mode or 
manner — Revocation — Permissibility- Position 
under English and American law stated. MR 
1964 Mad 291 (294, 256, to 298) = (1961) 2 Mad 
li J 545. 

(32) Joint will becomes operative immedia- 
tely after death of any one testator so far as his 
nrODerties are concerned — Operation is not post- 
poned till death of all. AIR 1971 Mys 148 (143) 
==(1970) 2 Mjs L J 551 (DB). 

(33) The term will means the legal declara- 
tion of the intention of a tetator with respect 
to his property, which he d 

after his death. Where certain formalities are 
required by statute for making a declaration 
regarding bis intention then where those for- 
malities are not complied with the document 
cannot constitute a valid will. AIR 1966 M P 
251 (252) = 1966 Jab L J 227. [Nomination to 
provident fund by a member — Mere entry below 
a certificate directing the amount to be paid to 
pereon other than the nominee does not alter 
nomination already made — Such entry does net 
operate as a will.] 

Illustrative cases 

(34) One of the clauses of a will was in the 
■following terms; “Upon my demise, my wife and 
my daughter-in-law will, in equal shares, get 
•the properties, left by me but in all these pro- 
perties, they will have life interest only. They 
will not be entitled to transfer the said pro- 
perties by way of any gift or sale. On tha de- 
mise of my wife, my younger (son) will get half- 
share of the properties left by me in absolute 
right. God forbid, if during the lifetime of my 
wife, my younger son dies, then the person or 
persons who will be tho legal heirs of the said 
younger son of mine at tbe time of the death of 
my wife will get the said eight annas share in 
absolute right. On the demise of my daughter- 
in-law, the bods of my eldest son will get in 
equal shares tbe remaining eight annas share of 


my properties in absolute right” ; Held that 
these provisions clearly satisfied the require- 
ments of the definition of a will as contained in 
S. 2, cl. (b). AIR 1938 Cal 290 (292, 293) (DB). 

(35) A deed purporting to authorise the widow 
to adopt contained the following clause: “In the 
event of my having no son, my wife shall be tbe 
owner of tbe estate. If, however; my brother has 
a son, that eon shall be the owner, but if it be 
found that the brother also begets no son. I 
hereby authorise my wife to adopt a boy :rom 
within the family and he shall then become 
owner, in my wife’s stead” 1 Held _ this clausa 
amounted to testamentary disposition within 
8. 2 (h). AIR 1937 All 377 (388, 389)=ILR 1937 
All 292 (DB). 

(36; Where tho relevant portions of the docu- 
ment were as follows*. "You shall yourself after 
my lifetime use and enjoy the two rooms built 
on the ground of the house Municipal No. ll . . . 

... I shall myself enjoy tbe rent in respect of 
tbo?e two rooms as long as I may be alive. You 
shall yourself uho and enjoy afeer my iifetime 
that rent and that ground and the two rooms 
from son to grandson and so on in succesfion 
with power to gift, mortgage exchange ai d sale. 

No one has anv right to or interest in those 
rooms. To this effect is the gift deed document 
executed and given in respect of the afore- 
said two rooms and their grounds” : He'd that 
though in form it was a gift really it was a will. 
AIR°1924 Mad 60) (606) (DB). 

(37) A, a Hindu, adopted a sou and executed 
a document : purporting to be a settlement 
providing inter alia that in cares the son and 
A's wife did not agree to live together after A’s 
death, the wife should enjoy same land during 
her lifetime in lieu of maintenance. On disagree- 
ment between tbe sen and the rvife after A’s 
death, wife separated and sued tbe son for the 
land, contending that os per settlement she was 
entitled to tho lord : Held on construction of 
the document, it was a will as the disposition in 
it was to take effect after A’s death. t!889) 12 
Mad 480 (492) (DB). 

(38) A document was executed by a merely 
literate lady in Bengali. The first part of it 
related to tbe dedication of all the properties 
movable and immovable which belonged to tbe 
lady on the date the document was executed. 
The language cf tbe document made it clear be- 
yond any doubt that the dedication was to take 
effect immediately if it had not already taken 
effect. The second part of the document related 
to tbe appointment cf Ebebaits : Held% that 'be 
mere mention of the word ‘ will” would not 
make document a testamentary one if really it 
is not so. No doubt a document could be partly a 
will and partly of a non- testamentary character. 
But the second part could not be construes as a 
will, A Ehebait holds bis office for his life. II 
he can alienate shebaUship, he can do so during 
his lifetime. The document could not there ore 
be construed as a will. Ooe of the real tests of a 
valid will is whether it is revocable. Tbe lady 
made no such reservation in the alleged will. 
After having laid down tbe line of succession to 
sbetaitship it was not open to her to effect any 
change even if she wanted to do so. AIR.) 948 
Pat 341 (344) (DB). 

(39) Shebaitsbio of a temple carrying with it 
a right to appropriate tbe income is property — 
‘Will* purporting to convey such sheba it ship 
falls within the definition of will under S. 2(h). 
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3. Power of State Governrr.ent to exempt any race, sect or tribe in the 
State from operation of Act. — * (1) The * [State Government] may. by notification 
in the [Official Gazette],!' retrospectively from the sixteenth day of March, 1865, or 
prospectively, exempt from the operation of any of the following provisions oi this 
Act, namely, sections 5 to 49, 58 to 191, 212, 213 and 215 to 369, the members of 
any race, sect or tribe in the [State], or of any part ol such race, sect or tribe, to 
whom the [State Government] considers it impossible or inexpedient to apply such 
provisions or any of them mentioned in the order. 

(2) The * [State Government] may, by a like notification, revoke any such 
order, but not so that the revocation shall have retrospective etlect*. 


Section 2 — Note 7 fcontd.) 

AIR 1967 Guj 214 (216, 217)=(1967) 8 Guj L R 
281 (DB). 

(40) Interest of mahant in property relating 
to endowment — Can be deemed to bo property 
of mahant — Declaration by Mahant for disposi- 
tion of such property — Amounts to will within 
S. 2 (b). 1962 All L J 609 (611, 612) (DB), 

(41) Document called will not disposing of 
properties but only appointing successor to office 
(Mahant of matha) — Document dees not consti- 
tute will. AIR 1962 Pat 431 (483}=1LR 41 Pat 
379 (DB). 

(42) Where tho executants of a document 
spoke of having divided the property among 
their nephews and having treated their nephewa 
as absolute owners of their respective shares, but 
no actual division of the property was made and 
there was no indication whatever of any divi- 
sion of it into shares, or ol the allotment of any 
portion of the property to one of the nephews in 
exclusion of the rest, and what ihe executants 
were speaking of throughout the document was 
undivided shares and not shares divided by 
metes aud bounds and they made it clear that 
this division into shares wou’d come into effect 
after they died: Held that tho document was a 
will. AIR 1947 Pat 449 (4S4) (DB). 

(43) A document was styled a will. It deli- 
berately broke the line of succession and con- 
tained, inter alia, the following posthumous 
directions of the executant: “If in case it is not 
posssib'e for me to take the said boy in adoption 
during my lifetime, I have in order that my 
third wife D shall take R in adoption for 
me given authority under this will to my 
(third) wife the aforesaid D. The adopted son, 
namely, 2i who ig so taken in adoption to me 
by my third wife shall like unto as my auras 
son take my properties and the hereditary oilico 
of the village munaif and enjoy them. Held that 
the words “take and enjoy” were clear words of 
devise, that the testamentary character of the 
document waa established, that though not re- 
gistered it was admissible in evidence and that 
power to adopt incorporated therein could le 
relied upon to sustain the adoption. AIR 1953 
Mad 740 (743)=ILti (1953) Mad 1035 (DB). 

(44) A document was styled deed cf settlement 
and was registered as such. It conferred on the 
donee immediate title to the property subject to 
the limited right of enjoyment without rights 
cf sale, gift or mortgage during the life-time cf 
the doner. Xbo donor had not expressly reserved 
bis power of revocation. Held, that the fact that 
the doner did not reserve bis right cf revocation 
and curtailed his rights by way of ea ! e, gift or 
Diortgat e all went to show that bis iot.enticn wns 
to transfer the interest in the property on the 
EctUee and not to postpone it subject to his 


enjoyment during his life. The document clearly 
spoke from the date at which it was written and 
not a future date wfc en the writer died. Though 
the settlor had not given possession to the donee 
tho document clearly showed that there was 
immediate transfer of interest to the plaintiff. 
The document was, therefore, a deed of settle- 
ment and not ft ‘will.’ 1958 Andh Ij T 67 0 (573):. 

(45) A railway employee, signed a declaration 
form nominating a certain person for receiving 
the Provident Fund money standing to his 
credit. The nomination ended with these words 
‘and I make this my will go far as regards such, 
deposit.’ Held, that the document was a com- 
bined nomination form and will : Held further* 
that it could not fail as a will cn the ground 
that it was not capable of revocation. AH’* 1951 
Ajmer 42 (44). 

(46) A Hindu executed an unregistered docu- 
ment calling it a will in favour of his wife to 
the effect : ”i have consented to your adopting a 
son at your pleasure and conducting the manage* 
rneut of the estate in the best manner” : Held 
the document was not a will, but only a power 
to adopt. AIR 1922 P C 162 (163)= <! l8 lr.d App 
482 = 44 Mad 733. 

8. Conditional or contingent Will. — (1) A 
conditional or contingent will is one which 
depends for its operation upon the happening of 
a specified condition or contingency. If the 
condition fails, the will is inoperative and void 
thereafter. If a will is conditional only, it will 
be null on the contingency not happening even 
though the testator subsequently refers to it as 
his will and though alter his death it be found 
in his writing desk. In fact such a will can also 
be revoked eiiher by implication cr by express 
words : Whether or not a will is to bo regarded 
as contingent depends upon the intention of the 
testator. Courts will not regard a will as condi- 
tional or contingent unless the intention of the 
testator to make it so clearly appears either 
expressly or by necessary implication from the 
language cf the will as a whole. Where it is 
doubtful whether the will is contingent upon tho 
occurrence of an event the circumstances under 
which the will was executed or tho language of 
the instrument nay bo considered. AIR i960 
Ker 1 (5) = ILR (1959) Ker 665 (FB). 

Section 3 — Note 1 

(1) A notification under 0. 332 of Act 10 cf 
3 865, (Section 3 of Act 39 of 1925) declared 
Oraone, (an aboriginal tribe in Chota Nagpur) 
exempted f rom the provisions of the Act, “provided 
that this notification tball not affect any perton 
in regard to whose rights a decision contrary to 
its effect has a'ready been given by a competent 
civil Court” : Held that the decidon here meant 
is net some final decision such as would operate 
as res judicata but includes a decision under 
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(3) Persora exempted under this section or exempted from the operation of 
any of the provisions of the Indian Succession Act, 1865* under section 332 of that 
Act are in this Act referred to as “exempted persons”, 

[1865 — S. 332 ; Devolution Act* 1920 — S. 2 and Sch. I.] 

L*1 Substituted for “Provincial Government”, or “Province’ 1 by A. L. O., 1950. 
t] Substituted for ‘ Local Official Gazette” by A. 0., 1937. 

[*] Repealed by this Act. 

PART II 


OP DOMICILE* 


4 ‘ Application of Part. — Thi3 Part shall not apply if the deceased was a 
Hindu, Muhammadan, Buddhist, Sikh or Jaina. 

[1865 — S. 331.] 

[ ] As to law applicable on this subject to Hindus, Jains, Sikhs, Boudhas or 

Mobemadans, see the Citizenships Act, 1955 and Constitution of India, Arts- 5 
to 10. ' 

Domicile ig a very difficult word to define. In common parlance the word is under- 
stood ag meaning the place where a man lives or has his home. Halsbury’s 
Vol. VI defines it thus “A person’s domicile is that country in which he either 
has or is deemed by law to have his permanent home.” Residence and particular 
intention constitute the principal elements of the concept of domicile. Domicile 
however should not be confused with nationality. There are three types of 
domiciles : (1) Domicile by births (S. 7) ; (2) Domicile by choice (S. 10) and 
(3) Domicile acquired by operation of law. 


Section 2 — Note 1 (contd.) 
appeal. AIR 1916 Pat 374 (374) — 1 Pat L Jour 
225. 

(2) Converts to Christianity — Native Chis- 
tiana of Coorg — r&w applicab'e is Hindu Law, 
so far aa succession to properly is concerned. 
(1967) 9 Law Rep 678 (682) (DO) (My 3 ). 

Section 4 — Synopsis 

1. Hindu. 

2. Brahmo. 

3. Buddhist. 

4. Sikh. 

5. Indian Christian, 

5. Persons married under the Special r- 
riage Act, 1872, 

1. Hindu. - (1 1 The words Hindu, Muham- 
madan cr i uddhist must be held to he religious 
distinctions aud not national distinction?, for 
tbe two words “Muhammadan and Buddhist” 
are of only one meaning, and by analogy there- 
fore ‘ Hindu” must mean those of Hindu re- 
ligion. (1874) 7 M;d HC R (App) 121 (122) 
(SB). (Tbo fact that the majority of Native 
Christian still live in the Hindu manner does 
net affect the question ) 

[See also (if 55) 19 Pora 783 (788) (DB).] 

(2) A European does net bec'me a Hindu 
merely because ho professes a theoretical allegi- 
ance to to the Hindu fai h. Put if be resides 
long in India, abdicates his religion by a clear 
act of renunciation and adopts Hinduism by 
undergoing formal conversion, gives up along 
with Christianity his Chri. tian name and deli- 
berately assumes a Hindu name and marries 
a person who is a Hindu by race and religion 
and, cuts himself off from his old envirenrr ents 
and tabes to a Hindu mode of life, in such a 
case it should be concluded that he has become a 


Hindu. AIR 1928 Mad 1279 (1283; = 52 Mad 

160 . 

(3) If a twice-born Hindu migrates to Purma 
and marries a Burmese woman, that in itself 
may not be sulncient to deprive him of bis 
Hindu status under law. But if he has descen- 
dants who have been born and always lived in 
Burma and who have inter-married with its 
people then even though they may form a com- 
munity of their own which has many traces of 
Hindu usages, if the usages and religion of the 
community are tf a character eo divergent from 
Hinduism the community cannot be regarded as 
Hindu. AIR 1922 P C 1^7 (201) = 48 Ind App 
553 = 49 Cal 310 = 11 Low Bur Ful 155, 

(4) The Act exempts the property of Hindus 
from the operation of the Act but (here is no 
prohibition to a Hindu succeeding under the Act 
to the property of a Christian. (1886) 9 Mad 468 
(471). 

(5) The Act does not app, ! y to n t erson ptefes- 
siog to be Hindu though of mixed parentage. 
Alfci 1914 Low Bur 20i (202) — 7 Low Bur Rul 
362 (DB). 

2. Brahmo. —(1) A Sikh cr Hindu by becoming 
a Brahmo did net necessarily ce.ise to belong to 
the Hindu community in which be wea born. 
So also lapses from the standard of orthodoxy 
in the matter of diet at. d observation of ceremo- 
nials could not have that effect. (1904) 31 Ctl 
11 (32)=30 Ird App 249 (PC) * * aIR 1923 Cal 
265 (267) = 49 Cal 106y. 

3. Buddhist. — The Act does cot apply to Chi- 
nese Buddhist. Puddhi t law should be applied 
to the inheritance of Chinaman, AIR 191-.; Low 
Bur 144 (144, 145) (DB). 

4. Sikh. — (i) Under the old Succession Act 
Sikhs were included in tbo term “Hindu” and 
were excluded from the operation of the Act. 
1 1 &04 ) 31 Cal 1 1 (32) = 30 Ind App 249 (PC). 
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5. Law regulating succession to deceased person's immoveable *and 
moveable property, respectively. — (1) Succession to the immoveable property in 
t [India] of a p^rgoi deceased shall be regulated by the law of 1 [ ( n iia] » wherever such 
person may have had hie domicile at the time of his death. 

(2) Succession to the moveable property of a person decease 1 is regulated by 
the lav of the country in which such person bad his domicile lat the time of his death. 

Illustrations 


(i) A, having bis d :>micile in India], dies in France, leaving moveable property in France, 
moveable property in England, and property, both moveable and immoveable, in -[[India], The 

succession to the whole ia regulated by the law of fClndiaJ, 

(ii ) A, an Englishman, havi ng bis domicile in France, dies in :f[Indift], and leaves property, 
both moveable and immoveable, in [[India]. The succession to the moveable property is regulated 
by the rulei which govern, in France, the succession to the moveable property of an Englishman 
dying domiciled in France, and the succession to the immoveable property is regulated by the law 
of f[lndiaj. 

[L865. S. 5.] 

[*] Succession to immovable property of a deceased person is regulated by the lex 
loci rei sital. but succession to moveables is regulated by the law of the country 
in which he hid his domicile at the time of his death, whether generally 
applicable to subjects of that country, or applicable only to foreigners domiciled 
therein. 

[f i Substituted for ''the States” by the Part B States (.Laws) Act, 1951 (III of 1951)l 
S. 3 and Sch, [1.4.1951,] 


Section 4( contd.) 

5. Indian Christian. —11'' A Hindu convert to 
Christianity i 3 now governed solely by the 
Succession Act, AIR 1940 All 134 (138) = ILK 
U910) All 100*(DB). 

(2) Before the passing of the Indian Succes- 
sion Act, 1865, Native Christian converts from 
Hindu rel igion were at liberty to renounce the 
Hindu law of succession or to adhere to it. Now 
the Act governs tbe succession in Native Chris- 
tian families. (1880) 2 Mad 209 (211, 212) (DB) * 

1886) 9 Mad 466 (471) * (1887) 10 Mad 69 (72) 
(DB). 

[Bee also (1861-1863) 9 Moo Ind App 129 
(239) = HER 715 (PC).] 

(3) A Christian woman while fhe was Bud- 
dhist adopted a girl as a daughter in Keittinm 
form with a view to inherit but she subsequently 
became a Christian and died as a Christian 
intestate. It was held that the adopted girl 
could not inherit. AIR 1934 Rang 72 (74) = 12 
Rang 184 (DB). 

(4^ The Succession Act (10 cf 18G5) is of 
universal application unless the person claiming 
to be excepted can show that by ihis or soma 
other Act ho is specifically excepted 1 2 3 rom the 
operation of its provisions and any convert set- 
ting up customs of inheritance must prove them 
to be different from the law of the new religion 
when there is no legislative enactment declaring 
the latter. (1895) lb Bom 763 (788) (DB). 

6. Persons married under tbe Special Mar- 
riage Act, 1372. — ;i) Where a marriage has been 
eolemnized between a Hindu man and a woman 
in 1918 under the Special Marriage Act, 1872, 
the rights of the parties cannot be governed by 
the Amending Act, 1923, but by the Original Act 
ns the Amending Act has no retrospective effect. 
Questions as to succession and rights to property 
must te determined by or under no law other 
than the personal law of the parties as the mere 
declaration under tbe Act dots not amount to 
a renunciation of the personal law of the parties. 
AIR 1928 Bom 74 (75). 


(2) After the amendment of tbs Speoial Mar- 
riage Act, '872. by Act XXX of 1923 persons 
professing Hindu, Buddhist, Bikh, or Jain reli- 
gion can marry under the provisions of that Act 
and the succession to the property of tbe married 
persons or that of the issues of such marriage is 
governed by the Indian SuccessLu Act, 1925: See 
ti. 24 of Special Marriage Act, 1872. 


Section 5 — Note 1 

(1) The validity of a will which purports to 
dispose of immovable property in British <ndia 
must be tested by tbe rules applicable to the 
execution of wills in British India. (1896) 20 
Bom 607 (All ) (DB) * (1869-70) 13 Moo Ind App 
277 (310) (PC).’ (When lex loci is not known 
the law applicable is personal law.) 

[See also (1862) 23 E R 828 (328)— 1 Vern 85.] 

(2) In English Courts, phrases which refer to 
national law of propositus are prime, facie to be 
construed, not as referring to law which Courts 
of that country would apply in case of its own 
national domiciled in its own country in regard 
(where situation of property is relevant) to pro- 
perty in its own country, but to law which 
Courts of that country would apply to the parti- 
cular ease of the propositus, having regard to 
what in their view, is his domicile if they con. 
sider that to be relevant) and having regard to 
the situation of property in question (if they 
consider that to be relevant). AIR 1941 PC 139 
(143). 

(3) Succession has been u~ed in tbe Act in tbe 
sense of beneficial succession to the property of 
tbe deceased. Administration of tbe property of 
the deceased wou.'d be concerned with the person 
who would be entitled or who can be allowed by 
the Court to gather it, to discharge the oblige, 
tiona of tbe estate and thereafter actually hand 
over the estate to such persona as are entitled to 
succeed to it, 8. 5 (2) deals with succession 
and 8 324 (1) deals with administration. The 
Bame is the meaning according to private inter- 
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6. One domicile only affects succession to moveables. — A person can 
have only one domicile for the purpose of the succession to his moveable property. 

[1865— S. 6.] 

7. Domicile of origin of person of legitimate birth. — The domicile of 
origin of every person of legitimate birth is in the country in which at the time of hia 
birth his father was domiciled; or, if he is a posthumous child, in the country in which 
hia father was domiciled at the time of the father’s death. 


Section 5 -Note 1 (could.) 

national law. AIR (1962) Bom 227 (228, 229) = 
63 Bom L R 940. 

(4) Land in British India is governed by lex 
loci and net by law cf domicile of the temporary 
owner. AIR 1929 Bom 478 (479) (DB). 

(6) Property owned by Hindu in England — 
Owner expiring in England — Succession to such 
property — Governed by lex situs in case of im- 
movables and in the case of movables by the 
law of domicile. The domestic law of England 
must apply to the bouse if that property is con- 
sidered by tbe English Law to be immovable. 
AIR 1964 Her 244 (250, 251)=1964 Ker Lt T 262 
(DB). 

(6) Tarsi resident in Baroda State dying 
leaving immovable property In British India — 
Succession to such property is governed by law 
prevailing in British India and not custom pre- 
vailing in Baroda State. AIR 1938 Bom 238 
(240, 241). 

(7) Property belonging to foreign State in 
British India— Eight and title to such property 
following the possession of and succession to the 
throne of such State : Held, that although the 
propei ty by reason cf its being situated in 
British hdia, ig subject to British Indian Terri- 
torial Law affecting it. tbe Courts in British 
India cannot go into tbe question of the right 
to succession to the foreign State. (1908) 35 
Cal 777 (788) (SB). 

[See also (1885) 11 Cal 17 (25) (DB).] 

(8) Notification of Governor - Gei eral exempt* 
ing native Christians in province of Coorg from 
operation of Act — Only those native Christians 
who have settled connection with the province 
of Coorg for certain legal purposes are exempted. 
11967) 2 Mys L J 210 (221, 226) (DB), 

(9) Where a domicile of origin is proved, it lies 
upon the person who asserts change of domicile 
to establish it and it is necessary to prove that 
the person who is alleged to have changed his 
domicile had a fixed end determined purpose 
to make the place of his new domicile his per- 
manent home. (1967) 2 Mys L J 2i0 (2 2b) (DB). 

(10) The outstanding feature of a domicile is 
the permanent borne of tbe individual — Per- 
manent borne of a person is the place “in which 
his habitation is fixed without any permanent 
intention of removing therefrom” — Acquisition 
of domicile of choice is the legal interference 
which is drawn from concurrence of evidence of 
physical fact of residence with evidence cf mental 
fact of intention that such residence is per- 
manent. (1967) 2 &lys L J 210(226) (DB). 


Section 6 — Note 1 

(1) Though a man may have two domieils for 
some purposes he can have only or e for the 
the purpose of succession to the personal estate. 
The necessity of such a maxim is obvious for it 


would be monstrously absurd “if it were possible 
that there should be a competition between two 
domicile as to tbe distribution of tbe persenar 
estate, it could never possibly bo determined 
by the casual death of tbe party at either. That 
would be most whimsical and capricious. It 
might depend upon tbe accident, whether bo 
died in winter or summer, and many circumst- 
ances not in bis choice, that never cou'd regulate 
bo important a subject as tbe succession to bis- 
personal estate”. (1801) 5 Ves 750 (786, 787) — 
31 E R 839. (Per Arden M. K.) 

(2) Domicile denotes the relation between a 
person and a particular territorial unit possess- 
ing its own system of Jaw. Tbe principal in- 
terests determined by a person's domicile 
concern status. 1LR(1966) Ardh Pra 101 (122) 
(DB). 

(3) Domicile refers to the civil status of an 
individual while nationality refers to. bis politi- 
cal stvtus. Thus domieil and nationality arc 
two quite different conceptions. A man may 
change his domicil without dives ting himself 
of his nationality. Similarly there may Le a 
change of nationality without a charge of 
domicil. AIR 1953 Cal 520 (534)=ILR (1954) 

2 Cal 225 (SB). 


Section 7 — Note 1 

(1) The domicile of origin is that which & 
person; acquires at his birth from his parents 
and follows the domicile of the parents. It is 
not necessarily in itself, local, that is to say, 
merely the place of birth, but its determination 
seldom gives rise' to practical difficulty. It clings 
to tbe person till ho acquires a new one by 
choice, AIR 19 16 Bern 167 U69) = 41 Bern 6&7 
(DB). 

(2) Domicile denotes tbe relation between a 
person and a particular territorial unit pcesess- 
ing its own syttem of law and principal interests 
determined by a per, ons domicile concern status 
such as legitimacy, adoption, marriage, succes* 
sion etc., that is, matters which concern family 
and family property — Not all the underlying 
principles of private international law can be 
said to apply equally to all the countries. The 
matters have to be decided having regard to 
system of law which is applicable to particular 
place and circumstances. ILR (196S) Andh Pra 
101 1122) (DB). 

(3) Abandonment cf domicil of origin — Evi- 
dence that domicil of origin is abcndoced and 
a domicil of choice is accepted must be strong— 
Held, K. an Indian who was in England for 
SO years and died there did not intend to dis- 
card domicil of origin. See Constitution of 
India; Article 5. AIR 1964 Ker 2-J4 (247) = 
1964 Ker L T 252 (DB). 

(4) Person born in India of I ndian parents — 
Taken over to Pakistan while miner in J9&0— 
Return to ‘ndia in 19f3 on Visa as Pakistani 
National — Held to be a citizen of India, 1962 
U) Cri L J 256 (257) (All). 


[The Indian] Succession Act, 1925 


[ S 8 — S 10 N 1 1 825 


Illustration 

. At tbs time oi the birth of -1 » liis fatbor was domicile*} in EnglaDd* A f $ domicile of origin is 
m England, whatever may be the country in which he was born* 

[1865— S. 7.] 

^ _ 8. Domicile of origin of illegitimate child.* — The domicile of origin of an 
illegitimate child ia in the country in which, at the time of hie birth, his mother was 

domiciled. 

[1865— S. 8] 

[ ’ ] This ia the only provision wheie a woman is recognised as conferring a domicile. 

A woman’s domicile otherwise determined by that of her father or of the 
husband. 


9. Continuance of domicile of origin. — The domicile of origin prevails until 
a new domicile has been acquired. 

[1865 -S. 9.] 


10. Acquisition of new domicile. — A man* acquires a new domicile by 
taking up his fixed habitation in a country which is not that of his domicile of origin. 


Section 9 — Note 1 

(1) The domicile of origin is to prevail until 
the party has not only acquired another, but ba3 
manifested and carried into execution an inten- 
tion of abandoning his former domicile and 
taking another as his sole domicile. (1801) 5 Ves 
750 (787) = 31 EB £39. 

(2) Law is very strongly inclined to retain 
domicile of origin. If person alleges that man 
had acquired domicile of choice, he must prove 
that that man bad that intention. AIR 1916 
Eom 187 (169) = 41 Bom 687 (DB) * (1935) 62 
Cal 869 (876). 

(3) A Halai Memon of Porebunder residing 
and carrying on business in Bombay who has 
not severed his connexion with Porebunder, 
^ould be governed by the Jaw applicable to the 
Halai Memons in Porebunder (namely, the 
Hindu law) and not by that governing Bombay 
Memons. AIR 1918 Bom 39 (49; = 43 Bom 647 
(DB). 


(4) As a result of the provisions contained in 
the Indian Independence Act of 1947 a person 
who had originally the domicile of British India, 
unless he had subsequently acquired tbe domicile 
of some ether country outside the ambit of the 
territories which were originally British India, 
would Butcmatically acquire tbe domicile either 
of India or Pakistan. aIR 1953 Cal 530 (533) 
= 1LR (1954) 2 Cal 226 (SB). 


(5) Abandonment of domicil of origin — Svi- 
dence necessary to establish it must bo strong — 
**eld K, an Indian, who was in England for 
80 years and died there did not intend to 
discard dcmicil of origin. AIR 1964 Ker 244 
(247) = 1964 Ker L T 252 (DB). 

(6) Presumption is in favour of continuation 
©listing domicil© — Burden of proof is on him 

who alleges change — Intention is to be deter- 
mined from owning in movables, residence etc, 
(1267) 2 Mad L J 3S4 (339, 340) (DB). 


Section 10 — Note 1 


• Whether man has abandoned bis dcmicil 
cf crigin and acquired new domicile woul 


depend on bis residence and intention. (1935) 
62 Cal 869 (876). 

(2) Domicile can always be ascertained either 
by means of a legal presumption or from the 
known facts cf the case. If a person who has nc 
fixed place of residence, expresses his intention 
to settle at the p!aco of bis wife’8 parents and 
stops with those parents at times, that place 
can be said to fce his domicile of choice. AIR 
1928 Pat 375 (385) (DB). 

(3) It is cf the essence cf the acquisition of 
a new domicile that tbe residence should be 
intended to be permanent, that is to say, a man 
making the choice should mean it to be final 
and definitely intend to end his life in the 
residence which he has thus chosen, in a now 
place or country. AIR 1916 Bom 167 (169) = 
4l Bom 689 (DB) ** AIR 1953 Cal 530 (534) = 
ILR (1954) 2 Cal 2 26 (SB). (It must also be an 
intention of abandoning, the former domicile.) 

(4) Domicile denotes the relation between a 
person and a particular territorial unit posses- 
sing its own system of law. The principal 
interests determined by a person’s domicile 
corcern status, that ia matters which concern 
family and family property. Not all the under- 
lying principles of private Internationa! Jaw can 
be said to apply equally to all the countries. The 
matters have to be decided having regard to the 
system of law which is applicable to particular 
place and circumstances. ILR (1S66) Andla Fra 
101 (122) (DB). 

(5) J he expression of intention cr animus 
of a person intending to acquire domicile in 
India can be regarded as being the final inten- 
tion to reside in India permanently and adopt 
tbe Indian domicile unconditionally and without 
reservation when the intention is contingent on 
tbe fulfilment of a condition that is not 
fulfilled. AIR 1953 Cal 530 {535,536) = ILR 
(1954) 2 Cal 226 (SB). 

(6) The factum of residence neceseary to 
acquire a new domicile Deed not be long in point 
of time. AIR 1953 Cal 530 (534)= ILR (1954) 
2 Cal 226 (SB). 

(7) Domicile — Presumption is in favour of 
continuation of existing domicile — Burden of 
proof is on him who alleges charge — Intention. 
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Explanation. -A man is not to be deemed to have taken up his fixed habita. 
tion in t[India] merely by reason of his residing there in tithe civil, military, naval or 
air force service of Government], or in, the exercise of any profession or calling.^ 


Illustrations 


(i) a, whoso domicile of origin is in England, proceeds to {[India^, 'where he fettles ae a 

barrister or a merchant, intending to reside there during the remainder of hia life. His domicile is 
now in ' India . 

(ii) A, whese domicile is in England, goes to Austria, and enters the Austrian service, intending 
to remain in that service* A has acquired-*- domicile in Austria. 


. Vu w 10Se < ^ )raIc d e °t origin is in Prance, comes to reside in f[India] under an engagement 
v. mi the Central Government for a certain number of years. It ig his intention to return 
to trance, at the end of that period. He does not acquire a domicile in (“[India'. 


(lv) whose domicile is in England, goes to reside in t[Fndia] for the purpose of winding up 
the fUisir^ cf a partnership which ba3 been dissolved, and with the intention of returning to 
England as scon ns that p irpose 13 accomplished. He does not by such residence acquire a domicile 
m f [India however long the residence may last. 


... gone to reside in |[Indial in the circumstances mentioned in the last preceding 

l ustration, afterwards alters bis intention, and tabes up his fised habitation in f[fndial. A has 
acquired a domicile in t India 1 , 

(vi' A. whose domicile is in the French Settlement of Cbandernagore, is compelled by political 
f vents to talre refuge in Calcutta, and resides in Calcutta for many years in the hope of suob 
political charges as may erable him to return with safetv to Chandemagorc. lie does not by suoh 
residence acquire a domicile in f India !. 

(vir A, having como to Calcutta in the circumstances Btated in the last preceding illustration 
continues to reside there after such political changes have occurred as would enahle him to return 
'Vith safety to Chundcrnagore, and he intends that his residence in Calcutta shall bo permanent, A 
has acquired a domicile in [ [India 1 . 

[1865— S. 10.] 

I*] Does this term exclude a woman, a company, an association or a body of 
persons, whether incorporated or not? 

[1] Substituted for “the States” by the Part B States (Laws) Act, 1951 (III of 
1952), S. 3 and Sch. [1.4.1951], 

['] Substituted for * His Majesty’s civil, military, naval or air force service” by 
A.L O., 1950 [26.1 1950], 

[l] Even if he be following the profession or calling with the requisite intention. 


11. Special mode of acquiring domicile in India. — Any person may 
acquire a domicile in *[In<3ia] by making ani depositing in some office in * [India], 
appointed in this behalf by the f[State Government], a declaration in writing under 
his hand of his desire to acquire such domicile; provided that he ha3 been resident 
in iflndia] for one year immediately preceding the time of his making such 
declaration. 

[I860 — S. 11 ] 

[*] Substituted for “the States” by the Part B States (Laws) Act, 1951 (III of 1951), 
S. 3 and Sch, [1.4.1951], 

[t] Substituted for ‘Provincial Government’ by A. L. O., 1950. 


is to be determined from owning immovables, 
residence etc. (1867/ 2 Mad L J 3^4 (339, 340). 

(8) A, a Scotchman, entered into East India 
Company's service and died in ] 87b after tbo 
Company’s Goverrment was taken over by Crown 
— Will by A gool under Scotch law but invalid 
under Succession Act — Appli ation for probate: 
Held. A sequireri &d Anglo-Indian domicile ard 
as the will was not attested, probate cculd not 
be granted. (1879) 4 Cal 106 (115). 

(9) Permana^t residence in Bombay does not 
necessarily import the Mohamedan law cf suc- 
cession for one whose anccators were converted 
from Hinduism, beverance from domicile of 
origin and permanent residence in Bombay 
would, in cas63 of persona falling within the 
purview of this Act, effect change of domicile 
and with it, change of law but it would not 


ohange the law of succession for Hinds or 
Mahomedan3. AIB 1918 Bom 39 (49) = 43 
bom 647 (OB), 

Section 11 — Note 1 

(1) Section 11 merely provides a means of 
acquiring Indian domicile for tbe purposes of 
succession under the Act and tbe making of a 
declaration under S. 31 would not affect the 
declarant’s domicile for purposes other than 
succession, e. g , divorce. Tbe mode of acquiring 
domicile under S. 11 for the purposes of succes- 
sion cannot be applied to domicile for tbe pur- 
poses of divorce. AIR 19«3 Lah 2£0 264, 265)= 
1LR (1943) Lsh 765 (SB). 

(2 ’ The domicile to be acquired under S. H* 
is to be acquired only for the purpose of the Act« 
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12. Domicile not acquired by residence as representative of foreign 
Government, or as part of bis family. — A person who is appointed by the Govern, 
ment of one country to be its ambassador, consul or other representative in another 
country does net acquire a domicile in the latter country by reason only of residing 
there in pursuance of his appointment; nor does any ether person acquire such domicile 
by reason only of residing with such first, mentioned person as part of his family, or 
as a servant. 

[1865 — S. 12.] 

13. Continuance of new domicile. — A new domicile continues until the 
former domicile has been resumed* or another has been acquired. 

[1865 -S. 13.] 

[*] Slighter evidence would suffice to show that a man intends to abandon his acquired 
domicile and to resume his domicile of origin than would he required to show 
that he means to abandon his domicile of origin and to acquire a new domicile. 


14. Minor’s domicile. - *- The domicile of a minor follows the domicile oi the 
parent* from whom he derived his domicile of origin. 


Exception— The domicile of a minor does not change with that of his parent, 
if the minor is married,] or bolds any office or employment in the service of ^[Govern- 
ment], or has set up, With the consent of the parent-, in any distinct business.^ 

[1865 — S. 14.] 

[ ¥ ] That is to say father or mother according as the minor is a legitimate or illegiti- 
mate child. 

[1] For on marriage he founds, as a rule, a sep&iate establishment, and is treated, 
in respect of domicile, as sui juris. 

[t] Substituted for "His Majesty”. 

[§] i'hen he becomes emancipated and capable of acquiring a domicile Oi bis own. 


15, 1 omicile acquired by woman on marriage* By roarriogG a woman 
acquires the domicile of her husband* if she bad not the same domicile before. 

[1865-S. 15] 

[*] And by re. marriage she acquires the domicile of her second husband. 

16. Wife’s domicile during marriage. — A wife’s domicile during her 

marriage follows the domicile of her husband. 


in which the section iteelf occurs and by the 
provisions of this Act, it is cnly dcmicile for 
succession to movable property for which S. 11, 
provides. AIR 1945 Sind 171 (177)= ILR (U46) 
Ker 1 (SB) ** AIR 1945 Sind 152 (161). (Decla- 
ration under S. 11 not conclusive for purposes 
of Divorce Act, 1869.) 


Section 15 — Note 1 

(1) A woman on her marriage, whatever the 
domicile of her origin might have been, acquires 
the domicile of her husband. It eeems as if a 
married woman is tinder a sort of a disability 
in the inatter of domicile and the law imputes 
a domicile to a wcinan on her marriace, and the 
automatically acquires the domicile of her 
husband. AIR 1969 1 aj 133 (134) = ILR (1969) 
9 Raj 653. 

(2) The domicile of a widow is the same as 
her husband’s unlees she is shown to have 
charged it f ince the death of her husband. (1 B35) 
19 Rom 697 (6*9) IDB) ** AIR 19G5 J & K 83 
(84, 85) = 1965 Kasb L J f 5 (DB). 

3' Presumption is in favour cf continuation 
of exiclicg domicile — Burden cf proof is on 


him who alleges change — Intention is to bo 
determined from owning immovables, residence 
etc. (1967) 2 Mad L, J 334 (339, 840) (DB). 

(4) Hindu widow of French Indian subject 
becoming absolute owner of her husband’s pro- 
perty on his death, in accordance with French 
law prevailing in French territory — Migration 
of widow to British territory and ncquisiiion of 
British Indian domicile: Held that character 
of her estate did not charge unless the adopted 
evetem of Jaw prevalent in that part of British 
India. (1901/ 24 Wad 650 (661 ( 662) (DB;. 


Section 16 — Note 1 

(l) A n arried girl cannot change her domicile 
at her will, eo long a3 the marriage subsists, and 
wbero Ebe is also a minor the only person who 
can decide such questions on her behalf, during 
her minority, is her husband who is her legal 
guardian AIK 1954 AU 456 (456) = ILK (1955) 
2 All (652) (DB), 
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Exception.- -The wife's domicile no longer follows that of her husband if they 
are separated f: by the sentence of a competent Court,! cr if the husband is undergoing 
a sentence of transportation! 

[18G5-S. 16.] 

[*] This would cover both a sentence of divorce or one of judicial separation. Mere 

living apart separately by consent or under a deed of separation would not fall 
under ‘Exception’. 

[I] Does not include a ‘foreign Court’. 

[♦] \\ bat if ho runs away from his creditors, or absconds to avoid a lesser sentence, 
to a foreign country? 


17. Minor s acquisition of new domicile. — 'Save as hereinbefore otherwise 
provided in this Part, a person cannot, during minority, acquire a new domicile. 

[1865— S. 17.] 

18. Lunatic’s acquisition of new domicile. — An insane person cannot 
acquire a new domicile in any other way than by his domicile following the domicile 
of another person * 1 2 ". 

[1865 — S. 18.] 

[*] This necessarily means the father where the lunatic is male or the Committee 

appointed under the Lunacy Act, 1912 or if the lunatic is a married woman, 

her husband, 

19. Succession to moveable property in India in absence of proof of 
domicile elsewhere. — If a person* dies leaving moveable property in i [India], in 
the absence of proof of any domicile elsewhere, succession to the property is regulated 
by the law of t[ India]. 

[1865— S. 19.] 

oes tlus include a company, an association, a body of persons, incorporated or 

not, or for that matter a woman ? 

[t] Substituted for “the States” by the Part B States (Laws) Act, 1951 (III of 1951), 

S. 3 and Sch. [1-4-1951]. 


PART III 


MARRIAGE 


29. Interests and powers not acquired nor lost by marriage, -(l) Nc 
person snail, by marriage, acquire any interest in the property* of the person whom 
he or she marries or become incapable of doing any act in respect of his or bar own 
property which he or she could have done if unmarried. 

(2) This section — 

(a) shall not apply to any marriage contracted before the first day of January, 

1866 ; 


Section 19 — Note 1 

(1) Plaintiffs husband, a Goanese born in 
Goa settled in Bombay and carried on business 
for over fifty years till his death. During this 
period he visited Goa a very few times though 
he intended to retire and spend bis closing years 
there. He made a will in Bombay whereby he 
bequeathed Rs. 7, a month to plaintiff for her 
life. In a suit by plaintiff for a moiety of tho 
estate under Portuguese Law — Held that plain- 
tiff’s husband bad acquired a domicile of choice 
in Bombay and that therefore the devolution of 
his estate was governed by tho Act. AIR 1916 
Bom 167 (177) = 41 Bom 687 (DB). 

(2) The onus is on tbe person who attack a 
settlement, to show conclusively that nationality 
of the settlor was foreign and if they succeed in 
doing so the onus is then on the persons support- 


ing the settlement to show that the settlor had 
acquired a domicile in British India and that 
his estate should be administered according tc 
iaw prevailing in British India. (1505) £2 Cal 
631 (638). 


Section 20 — Note 1 

(1) Sections 4 and 44 (now S 3 . 20 and 21 
respectively) read together should be under- 
stood a3 laying down a general rule a3 to tbe 
immediate effect of marriage in respect of 
movable property belonging to each or either of 
the married persons not comprised in on ante 
nuptial settlement, and not as laying down a 
rule intended to affect the law of succession. 
(1893) 23 Cal 506 (612). 

(2) Section 4 contains the lex loci of India. 
It does not operate upon the movable property 
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(b) shall not apply, and shall be deemed never to have applied, to any mar- 
riage, one or both of the parties to which professed at the time of the 
marriage the Hindu, Muhammadan, Buddhist, Sikh or Jaina religion, t 

[1865 — Sections 4, 331; The Married Women’s Property Act, 1874 — S. 2.J 

[*] The section does not operate upon moveable property of parties to a marriage 
where either of them has a non.lndian domicile. 

[t] See the Hindu Marriage Act, 1955 (25 of 1955) for law as to marriages o 
Hindus, Jains, Sikh3, Boudbas, Brahmos, Arya Samajists and all those who are 
not born as Hindus but are brought up as such, 

21 Effect of marriage between person domiciled and one not domi- 
ciled in India — If a peison whose domicile is not in [India] marries in * [India] a 
person whose domicile is in 4 ! India] neither party acquires by the marriage any rights 
in respect of any property of the other party not comprised in a settlement made 
previous to the marriage, which he or she would not acquire! thereby if both were 
domiciled in + [India] at the time of the marriage, 

[1865 — S. 44.] 

[*] Substituted for "the States” by the Part B States (Laws) Act, 19 ? a I l of 1951), 
S. 3 and Sch. [1-4-1951]. 

[t] The section lajs down that where either of the parties has an Indian domicile, 
all his or her rights, as regards the other’s property, whether moveable or im- 
moveable, are to be governed by the territorial law (lex loci) of India. The rule 
modifies the general law of the Nations (jus gentium). Jus gentium is bounded 
not merely in the convenience but in the necessities of the nations. 


22. Settlement of minor’s property in contemplation of marriage — 
(1) The property Y of a minor may be settled in contemplation of marriage, provided 
the settlement is made by the minor with the approbation of the minor’s fatber, or, 
if the father is dead or absent from 1 [India!, with the approbation of the High Court. 

(2) Nothing in this section or in section 21 shall apply to any will made or 
intestacy occurring before the first day of January, * 1 2 866 or to intestate or testa- 
mentary succession to the property of any Hindu, Muhammadan, Buddhist, Sikh 
or Jaina + 

[1865— Ss. 45; 331.] 

[*] Whether moveable or immoveable, 

[f] Substituted for "the States'* by Act III of 1951, S. 3 and Sch. [1.4-1951], 

[t] Succession amongst Hindus, Jains, Boudhas cr Sikbs is now governed by the 

Hindu Succession Act, 1956. 


Section 20 — Note 1 fcontd.) 

of parties not having an Indian domicile. (1876) 

1 Cal 412 (420). 

(3) Section 4 of 18E5 Act (now S. 20) has 
nothing to do with power of married women to 
contract. AIR 1938 Cal 436 (489) = I LB (1938) 

2 Cal 233. 

(4 ) Under marriage settlement some property 
was vested in the wife without power of alienat- 
ing the same. Wife and husband executing pro- 
note jointly — Plaintiff seeking to recover his 
debt from the property vested in the wife under 
marriage settlement — Held operation of the 
clause in the settlement prohibiting alienation 
of property vested in tbe wife was not prevented 
by 8. 4 of old Act, (1874) 13 BeDg L R 383 (589) 
(DB). 

I 5) Where parties having tbe EAme domicile 
marry during a temporary sojourn in a foreign 
country and do not evince any intention to 
change their domicile the interest which they 
acquire In the movable property of each other 
is that interest given them by law of tbe country 
wherein they are domiciled at the time of the 
marriage (1878) 1 Cal 412 (418). 


(6) In a proceeding for judicial separation 
between parties governed by the Act, wife is not 

entitled to security for costa from husband 
except under special circumstances. (1880) 5 Cal 
357 (382) (DB). 

[See also (1886) 9 Mad 12 (14). ] 


Section 21 — Note 1 

(1) Ss. 4 and 44 of old Act (now Ss. 50 and 
21) deal with different subjects. Tbe former 
declares the general lex loci of India; the second 
lays down a special rule to govern a particular 
case. It is not a modification of the lex leci 
but a declaration of the law in a particular ca°e„ 
(1876) 1 Cal 412 (421). 

(2) This section lays down a general rule as 
to the immediate effect of marriage in respect 
of movable property belonging to each or either 
of tbe married persons not comprised in an 
ante-nuptial settlement and does not lay down 
a rule intended to alfecl the law of succession, 
(1896) 23 Cal 606 (612). 
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PART IV 

OF CONSANGUINITY 

23. Application of part. — Nothing in this Part shall apply to any will made or 
intestacy occurring before the first day of January, 1866, or to intestate or testamentary 
succession to the property of any Hindu, Muhammadan, Buddhist, Sikh, Jaina orParsi.* 

[1865 — S. 331] 

V?[*I See Ss. 50 to 58 infra as to Rules of Succession to Parsi intestates. 

24. Kindred or consanguinity.*— Kindred or consanguinity is the connection 
or relation of persons descended from the same stcck or common ancestor. 

[1865 — S. 2q,] 

3jg[jl |]j. "Word has been derived irom the latin word consanguineous’ which meant 
‘related by the same blood’. In the civil law of the continent of Europe 
“consanguinei ” were brothers and sisters descended from the same father as 
opposed to “uterini' * 1 2 or brothers and sisters descended from the same mother. 
Consanguinity now means relationship by descent, either lineally, as in the case 
of father and Eon or collaterally by descent from a common ancestor e. g, f 
cousins. Section includes both the descents. 

Kindred means relation by blood, including half-blood. 

Kindreds are of two kinds — Lineal and collateral. 

The relationship contemplated in this chapter is that flowing from lawful 
wedlock. 

The definition of kindred in this section does not apply to Hindus (including 
those governed by the Hindu Law, sbastric or otherwise) as it excludes those 
related by marriage. See also S. 23 supra. 

25. Lineal consanguinity. — (1) Lineal consanguinity is that which subsists 
between two persons, one of whom is descended in a direct line from the other, * as 
between a man and his father, grandfather and great-grandfather, and so upwards in 
the direct ascending line; or between a man and his son, grandson, great-grandson and 
so downwards in the direct deecending line. 

(2) Every generation constitutes a degree, either ascending or descending. 

(3) A person’s father is related to him in the first degree, and so likewise is 
his son; hia grandfather am; grandson in the second degree; his great-grandfather and 
great-grandson in the third degree, and so on. 

[1865— S. 21.] 

[ * ] Adopter sons or or that matter adopted father etc., would 99 em to be outside 
the intendment of this provision. That would be so as there is material 

differenc e in the concept of adoption amongst the Hindus and the non- Hindus. 

Section 24 — Note 1 

( 1) The definition of “kindred” in this sec- 
tion ia based upon the principles of English 
fitatute oi distributions (22 and 23, Charles II, 

Ch. 101 and a gift to a next-of kin under the 
Engl it h law does not include a husband or a 
wile. But this definition is not applicable to 
Hindus and a bequest made by a father to the 
would- be- wife of his eon may be deemed to 
be a bequest to a person described as standing 
in a particular degree of kindred to his son 
(1912) 39 Cal 87 (S7, 98, 100) (DB). 

(2) The Act speaks of certain relations and 
these relations are those which the law re- 
cognizes namely those flowing from lawful wed- 
lock. Where therefore, a person governed by 
the Act claimed as a nephew under a will left 
by his mother's sister born of illegitimate wed- 
lock, it was hold that he was not hor relation 


within the Act. (1906) 30 Bom 500 (504)* 
AIR 1919 Upp Bur 3 (5) = 3 Upp Bur Rul 128. 
(‘Lineal descendants’ mean descendants born 
in lawful wedlock.) 

[Sea also (1873) 11 Becg L R (App) 6 (8).] 


Section 25 — Note 1 

(l) Where the descent is by lineal consan- 
guinity one may call it, a lineal descent and the 
person so descending is a lineal descendant. But 
where relationship is by collateral consan- 
guinity, one may be a descendant of the other 
but he cannot be said to be lineally descended. 
AIR 1956 Raj 30 (32) = ILR (i955) 5 Raj 964 
(FB). 
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25. collateral consanguinity. — (1) Collateral consanguinity is that which 
subsists between two persons who are descended from the same stock or ancestor,* but 
neither of whom is descended in a direct line from the other. 

(2) For the purpose o£ ascertaining in what degree of kindred any collateral 
relative stands to a person deceased, it is necessary to reckon upwards from the 
pereon deoeased to the' common stock and then downwards to the collateral relative, a 
degree being allowed for each person, both ascending and descending, 

[ 1865 — S. 22.] 

[ * ] eg. brothers, .sisters or cousins — Legitimate and not illegitimate, of course 
Collateral relations are those who spring from one and the same ancestor, who 
is the stirpes i.e. root from which the rotations spread out. When therefore 
property is given to the descendants or relations cf two or more persons, 
question frequently arists whether the donees are to take it per stirpes i.e. ptr 
branch, as representatives of their respective ancestors (descending from 
common ancestor) or per capita i. e. per head, as forming one class as a whole 
each taking an equal share. 


27. Persons held for purpose of succession to be similarly related* to 
deceased. — i ’or the purpose of succession, there is no distinction — 

(a) between those who are related to a person deceased through his father, 

and those who are related to him through big mother; cr 

(b) between those w r ho are related to a person deceased by the full blood, 

and those who are related to him by the half blood: or 

(c) between these who were actually born in the lifetime of a person deceased 

and those who at the date of his death were only conceived in the 
womb, but who have been subsequently born alive. 

[1865 — S. 23.] 

[ * ] The section abolishes the distinction between the whole and half-blood for the 
purposes cf succession to immoveable property. 


28. Mode of computing of degrees of kindred. — Degrees of kindred are 
computed in the manner set forth in the table of kindred set out in Schedule I. 


Illustrations 


(i) The person whose relatives are to be reckoned, and his cousin-german, or first cousin, are, 
as shown in the table, related in tbe fourth degree; there being one degree of ascent to tbo father, 
and another to the common ancestor, the grandfather; and from him one of descent to the uncle, 
and another to the cousin- german, making in all four degrees. 

(ii) A grandson of tbe brother and a sen of the uncle, i.e., a great nephew and a cousin-german, 
are in equal degree, being each four degrees removed. 

(iii) A grandson of a cousin-german is in tbe same degree as the grandson of a great-uncle, for 
they are both in the sixth degree ot kindred.* 


[1865 — S. 24] 

[ ] As to the meaning in a will of the terms cousin”, “first cousin”, “cousins, 
german” and '“second cousin”, see S. 99, infra. The words in these illustrations 
probably have the same meaning. 


Section 26 — Note 1 

(1) Collateral consanguinity is when two per- 
sons are connected by a descending line which 
is not a straight line. Where the relationship 
is by col lateral consanguinity one may be a 
descendant of the other but he cannot be said 
to be lineally descended. AIR 1956 Raj 30 (3i) 
= ILR (1955) 5 Raj 964 (FB). 


Section 27 — Note 1 

(1) According to B. 27, the poliey of the Jaw 
B6SMB to be to do away with the distinction 
wbith at e>e tine was being made between the 
fall blood and tbe half blood. 3 he law now 
■takes no distinction between brothers of the 
foil bleed and brothers of tbe half blood and 


they stand on the same footing in matters of 
succession. AIR 1858 Madh Fra 133 (134). 


Section 28 — Note I 

(1) ho method of computing tbe degrees of 
kindred relationship given in H. 28 road with 
8ch. I thereof does not apply to Hindus. In 
the case of Hindus, tbo usual mode of computa- 
tion of tho degrees of relationship is to cal- 
culate the degrees from and inclusive cf tho de- 
ceased in the case of ascendants and descen- 
dants of the deceased, and from and inclusive 
of the common ancestor in the case of descen- 
dants of the common ancestor. AIR 1954 R a i 
243 (244, 245) (DB). J 
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PART V 

INTESTATE SUCCESSION 


CHAPTER I. — Preliminary 

29. Application of part. — (1) Ohis Part shall not apply to any intestacy 
occurring before the first day of January, 1866, or to the property of any Hindu," 
Muhammadan, Budhist, Sikh or Jaina. 

| 2) Save as provided in sub. section (1) or by any other law for the time being 
in force, the provisions of this Part shall constitute the law of t [India] in all cases of 
intestacy. 

[1865 — Ss. 2. 331.] 

[*] As to law of intestate succession : among Hindus (which term includes Jains, 
Sikhs, Buddhists, Neo-Buddhist3 and others who are brought up as Hindus 
though not born as such) see the Hindu Succession Act 1956. 

This part would now apply to Parsi intestate succession a 3 well since the Parsi 
Intestate Succession Act, 1865. has been repealed by this Act. For rules in 
regard to succession to a Parsi intestate see Ss. 50 to 56 infra. 

[1] Substituted for "the States” by Act IV of 1951, S. 3 & Sch, [1.4-1951] 


Section 29 — Synopsis 

1. Buddhist. 

2. Indian Christians. 

3. Jews. 

4. Hindus. 

1, Buddhist. — r l] Chinese Budhist is a 
Buddlmt within the Act and as regards suc- 
cession and inheritance to the estate of a 
Chinese Buddhist dying intestate in Burma the 
Chinese customary law is applicable. AIK 19S9 
Bang 291 (293 > (DB) * AIR )932 Rang 69 (60) 
(DB). (AIR 1927 Rang 265 (FB) and AIR 1930 
BaDg 81 (FB). Dissented from ) * AIR 1914 Low 
Bur 144 (1441 — 8 Low Bur Bui 222 (DB). 

[But see A;.R 1930 Rang 81 (105) — 8 Rang 
57 (FB). 

(2) Where a Buddhist woman adopted a girl 
as daughter in the kelttima form with a view 
that the girl may succeed her but the woman 
subsequently became Christian and died as a 
Christian intestate it was held that the adopted 
girl could not inherit. AIR 1934 Bang 72 (74 
=12 Bang 184 (DB). 

2. Indian Christians. — (1) Hindu convert to 
Christianity is governed solely by the Act and 
cannot elect to be under Hindu law. AIR 19^2 
P C 14 (17)=48 led App 381=43 AH 525 * AIR 
1940 All 134 (138) (DB). 

(2) Wheroi the parties have acquired a certain 
status on the foot of a relationship which has 
been sanctified by the existing law (the Hindu 
law in this case) it cannot be nullified nor im- 
paired in any manner by the coming into force 
of the Act which withholds such a etatu3 from 
persona similarly related. There are no words 
in the Act which limit the relation contera - 
patted. therein to relations which are legitimate 
according to Christian law. The relations con- 
templated in the Act are those which aro re- 
cognised by the law governing the parties at 
theftime the relationship came into being, and 
that law may also be the Hindu law. AIR 
1959 Mad 180 (181). (Christian of Pudukotah 
State governed by Hindu law in matters of suc- 


cessions and marriage— Scd born to him by 
second wife is a legitimate issue — He cannot be 
bastardized by subsequent application of Suc- 
cession Act tc that State.) 

(3) A party can prove that there is custom of 
adoption amorg ■ hristians in Punjab so A 3 to 
change rule of suece s on laid down in this Act. 

S. 2 of the Act makes exception in case cf lccal 
Jaws. S. 6 of the Punjab Laws Act provides an 
exception. AIR 1959 Lah 230 (232). 

(4) The Punjab Laws Act of 1872 is covered 
by the expression “any other law for the time 
beiDg in force" to bo found in S. 29 (2) of this 
section. AIR 1956 Him Pra 17 (18). 

(5) The words "any other law for the time 
being in force” in sub-s. (2) should be read a 3 
saving the customary law of the Garos. There- 
fore a case of succession among Girc3 whether 
Christian or non-Christian- should properly be 
decided by applicaticn of their customary law, 
provided the requisites essential for proof of a 
valid custom having the force of law aro esta- 
blished. (1950) 54 Cal TV N (2 D P.) 14 (28, 30) 
(DB). 

(6) The Travancorc Christian Succession Act 
2 cf 1092 has not been repealed by reason of 
the introduction of the Succession Act into the 
Travancore-Cochin State by the Part B S-ate 
(Laws) Act 1 1951. Hence where the deceased 
has a brother, his sister’3 sods cannot claim a 
share in his estate because they are not his 
heirs, in the circumstance, under tte Travan* 
core Act. AIR 1957 Trav-Co 1 (2) (DB). 

3. Jews,- (1) Parr V of Succession Act applies 
to Jewish community in Calcutta. AIR 1931 Ca) 
560 (562)=58 Cal 761. 

4. Hindus.— (1) The Act does not apply to ar 
intestate succession in the case of a deceased 
who though of mixed parentage professed Hindu- 
ism. AIR 1914 Low Bur 201 (202;= 7 Low Bur 
Bui 362 (DB). 


% 
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30. As to what property deceased considered to have died intestate.* — 
A person is deemed to die intestate in respect of all property of which he has not 
made a testamentary disposition which is capable of taking effect, 


illustrations 

* 

(i) A has left no will* He has died intestate in respect of the whole of his property . 1 

(ii) A has left a will, whereby he has appointed B his executor; but the will contains no other 
provision. A has died intestate in respect of the distribution of hiB property. 

(iii) A has bequeathed his whole property for an illegal purpose. A has died intestate in 
respect of the distribution of his property. 

(iv) A has bequeathed 3,000 rupees to B and 1,000 rupees to the eldest son of C, and has made 
no other bequest; and has died leaving the sum of 2,000 rupees and no other property. 0 died 
•before A without having ever had a son. A has died intestate in respect of the distribution of 
1,000 rupees. 


[1865 — S. 25.] . 

[■*] A person i3 said to die intestate, in the strict sense of the term, when he leaves 
no will; but he is said to die intestate, wholly or partially, if he leaves a will 
if he does not dispose of his property at all, or only disposes of part of it, so 
that the whole or the part devolves on his next-of-kin. Some authors also state 
that a person dies intestate if dies leaving a valid will but does not appoint an 
executor. 

CHAPTER II 




RULES IN OASES OF INTESTATES OTHER THAN PARSIS 


31. Chapter not to apply to Parsis. — Nothing in this Chapter shall apply to 
^Parsis.* 

[*] For Rules in Gases of Farsi Intestates, see Ss. 50 to 56 infra. 


32. Devolution of such property. — The property of an intestate devolves 
upon the wife or husband, or upon those who are of the kindred* of the deceased, in 
■the order and according to the rules hereinafter contained in this Chapter. 


Explanation. — A widow is not entitled to the provision hereby made for her 
if, by a valid contract made before her marriage,! she has been excluded from her 
distributive share of her husband’s estate, 

[1865— S. 26.] 

I*] See S. 24 supra. 

[t] That is to say by antenuptial settlement. 


Section 30 — Note 1 

(1) A private individual, who attempts by 
gift or will to make prooerty inheritable other- 
wise than the law directs is assuming to legis- 
late and the gift must fail and the inheritance 
takes place as the law directs. A man cannot 
create a new form of estate and alter the line of 
succession allowed by law for the purpose of 
carrying out bis own wishes or views of policy. 
(1872) 9 Beng L R 377 (394, 395) (PC). 

(2) This section provides that a man is con- 
sidered to be intestate in respect of all property 
of which he has not made a testamentary dis- 
position which is capable of taking effect but 
this does not destroy the ruie of survivorship 
any more than it extends right on intestacy to 
property in which intestate had a life estate. 
(1907) 31 Bom 25 (33) (DB). 

(3) There is a presumption that the testator 
did not intend to die intestate in whole or in 
part. If the scheme of the testator in the will 
shows the clear intention of the bequest effect 
will be given to that intention even in the 
absence of express words. AIR 1956 Hyd 153 
(158) (DB). 

(4) A made will devising the estate to Ii . Ii 
died before A, On A’s death he not having made 
any bequest or devise to any other person was 

[Vol. 19.] 3 A.M. 53. 


held to have died “lntestate ,, . (1880) 4 Bom 537 
(544) (DB). 

(5) Where testator makes a will with respect 
to a part of his property, be dies intestate with 
regard to his other property and, therefore! 
person appointed his executor cannot be his 
representative with regard to his other property. 
AIR 1929 Lah 546 (546) (DB). 

(61 Where some dispositions in a will were 
found to be invalid and could not be given effect 
to, with regard to the residuary property there 
was intestacy. (1908) 31 Mad 517 (522) (DB). 

(7) .Surplus income of a trust estate directed 
to be accumulated for a period longer than 
twenty-one (the maximum period for which 
accumulation can be directed by will) years 
after paying an annuity to testator's niece for 
her life — Held that the surplus income from the 
expiration of twenty-one years to the death of 
the niece devolved a3 on an intestacy. (1900)2 
Ch 541 (547, 548), 

(8) See also S. 117, Succession Act. 


Section 32 — Note L 

OJ Explanation— Where a testator bad given 
to his wife that provision which he meant to ha 
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33. Where intestate has left widow and lineal descendants, or widow 
and kindred only, or widow and no kindred. — Where the intestate has left a 

w i d o w ~ 

(a) if he has also left any lineal descendants, one-third of bis property shall 

belong to his widow, and the remaining two thirds shall go to his lineal 
descendants, according to the rules hereinafter contained;t 

(b) *[save as provided by section 33A], if he has left no lineal descendant, 

but has left persons who are of kindred to him, one*half of hiB property 
shall belong to his widow, and the other half shall go to those who are 
kindred to him, in the order and according to the rules hereinafter 

contained; 

(c) if he has left none who are of kindred to him, the whole of his property 

shall belong to his widqw. 

[1865— S. 27.] 

[ + ] Inserted by the Indian Succession (Amendment) Act, 1926 (XL of 1926), S. 2. 

[t] This division of heirs seems to correspond to that prevailing among the Muha,. 
madans — as sharers and residuaries. 


I 33 A. Special provision where intestate has left widow and no lineal ' 
descendants.— (1) Where the intestate has left a widow but no lineal descendants and 
the nett value of his property does not exceed five thousand rupees, the whole of his 
property shall belong to the widow. 

(2) Where the nett value of the property exceeds the sum of five thousand 
rupees, the widow shall be entitled to five thousand rupees thereof and shall have^ a 
charge upon the whole of such property for such sum of five thousand rupees, with 
interest thereon from the date of the death of the intestate at 4 per cent, per annum 

until payment. 


(3) The provision for the widow made by this section shall be in addition and 
without prejudice to her interest and share in the residue of the estate of such intes- 
tate remaining after payment of the said sum of five thousand rupees with interest as 
aforesaid, and such residue shall be distributed in accordance with the provisions of 
section 33 as if it were the whole of such intestate’s property. 


Section 32 — Note 1 (contd.) 

a satisfaction for any claim sbe might have 
against the other objects of his bounty, if by any 
accident those objects should be unable to 
claim the benefit of that exclusion, no other 
person could set it up against the widow. (1816) 
30 ER 1038 (1041) = 5 Ves 382. 


Section 33 — Note I 

(1) Where a wife had an inchoate right to 
dower at the time when the old Act was passed 
she is not deprived of her right by virtue of this 
Act. S. 27 (now S. 33) which provides what pro- 
perty a wife is entitled to in the event of her 
husband dying intestate does not either expressly 
or impliedly deprive her of any other provision 
to which she was entitled at the time of the 
passing of that Act. (1881) 6 Cal 794 (806) (DB). 

(2) A ‘lineal descendant’ as the term is used 
in S. 27 (now S. 33) in the Act is the offspring 
of a lawful marriage and not the offspring of a 
union which is not that of husband and wife. 
AIR 1919 Upp Bur 3 (5)=3 Upp Bur Rul 128 ** 
AIR 1931 Cal 560 (562)=58 CrI 761. 

(3) Clauee (c) — Under English Law where a 
person dies intestate having a widow and there 
are no persons who answer the cbarater of next- 
of-kin to him, the widow takes one moiety of 
hie personal estate and the Crown is entitled to 


the other half. (1636) 53 E R 86 (88) = 8 
Sim 214. 

(4) Man who ie married in accordance with 
provisions of Special Marriage Act, 1872 getting 
married a second time in accordance with Hindu 
rites during lifetime cf first wife — On death of the 
man- his property devolves on both the widows 
and bis lineal descendants — Term ‘ widow” in 
S 33 of Succession Act would also include both 
the widows. AIR 1972 All 531 (533, 534)=l972 
All W R (HC) 796. 

(5) A was married to B under tbe Special Mar ■ 
riage Act (1872). At that time B bad a son C by 
a previous Hindu wife. On B’s death A claimed 
that she was the sole heir of property left by B 
under tbe Act. It was held that C was a lineal 
descendant within S, 33 and hence A wa3 en- 
titled to 113 share only in B’s property. AIR 

' 1952 All 214 (214). £ 


Section 33-A — Note 1 

(l) Section 33-A (5) (b) is an independent 
clause and is not part of S. 33-A (5) (a) and does 
not govern the three clauses mentioned in S. 33-A 
(5) (a). Section 33 A, therefore, does not apply 
to an Indian Christian and the persons specified 
in 8. 33-A (5) (a) (ii) and (iii) even it they died 
intestate in respect of all their property. AIR 
1946 Mad 47 (48). 
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(4) The nett value of the property shall be ascertained by deducting from the 
gross value thereof all debts, and all funeral and administration expenses of the 

intestate, and all other lawful liabilities and charges to which the property shall be 

subject, ! ■ ■ IgH rfi 'Kf j t ^ ' 

(5) This section shall not apply — 

(a) to the property of — 

(i) any Indian Christian, 

(ii) any child or grandchild of any male person who is or was at the time 
of his death an Indian Christian, or 

(iii) any person professing the Hindu, Buddhist, Sikh or Jaina religion the 
succession to whose property is, under section 24 of the Special 
Marriage Act.f 1872 regulated by the provisions of this Act; 

(b) unless the deceased dies intestate in respect of all his property,] 

[*1 Inserted by the Indian Succession (Amendment) Act, 1926 {XL of 1926), S. 3. 

[i] Now see the Special Marriage Act, 1954 (XLIII of 1954), S. 21. 

34. Where intestate has left no widow, and where he has left no 
kindred. — Where the intestate has left no widow, his property shall go to his lineal 
descendants or to those who are of kindred to him, not being lineal descendants, 
according to the rules hereinafter contained; and, if he has left none who are of kindr- 
ed to him, it shall go to the * [Government]. 

[1865. S. 28.] 

[*] Substituted for “Crown” by A. L. O. 1950. 

/ 

35. Rights of widower. — A husband surviving his wife* has the same rights 
in respect of her property, if she dies intestate, as a widow has in respect of her hus. 
band's property, if he dies intestate. 

[1865— S. 43.] 

[*] Suppose a decree nisi has been passed in a divorce suit, and husband or the wife 
dies before a decree absolute could be or has been passed, would the surviving 
party to suit be a widower or a widow or the purposes of this section ? What 
would be the status of the surviving? where at the time of death the parties 
were living separately either by consent or under a decree for judicial 
separation ? 

DISTRIBUTION WHERE THERE ARE LINEAL DESCENDANTS. 


36. Rules of distribution. — The rules for the distribution of the intestate’s 
property (after deducting the widow’s share, if be has left a widow) amongst his lineal 
descendants shall be those contained in sections 37 to 40. 

[1865 — S. 29.] 


Section 34 — Note 1 

ifl) Standing Orders of Board of Revenue, 
Madras, Order No. 197 (5) — Sovereign takes 
properties of all persons who die without heirs 
and intestate by escheat— Collector has power to 
issue notification directing clsimantB to such 
properties to prefer and establish their claims, 
under Regulation VII of 1817, els. 6 to 9 read 
with Standing Order 197 (6). 1969 Ker L J 504 
(566, 567). 


Section 35 — Note 1 

(1) Under the Act the husband can only 
succeed to half of the wife’s property in cage his 
wife dies intestate leaving no lineal descendant. 
Bat in the absence of the next-of-kin, the hus- 


band would be entitled to the whole cf the D ro- 
perty as her heir. AIR 1925 Mad 1110 (nil); 

(2) Divorced wife— Marriage between husband 
and wife dissolved by decree — At date of decree 
wife was entitled to some reversionary share in 
certain estate from her father of which no sett' 
ment was made prior to her marriage but which 
was subject to postnuptial settlement. Subse- 
quent to their judicial separation, share fell into 
possession but divorced wife died before fbn 
could recover possession : Held, that the h U3 _ 
band s rights in respect of that share ceased on 
the dwgolution of the marriage and he was not 
entitled to recover the same. (1867) 4 Eq 162 
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37 . Where intestate has left child or children only. — Where the intestate 
has left surviving him a child or children,* but no more remote lineal descendant 
through a deceased child, the property shall belong to his surviving child, if there is 
only one, or shall be equally divided among all his surviving childrent. 

[1865 — S. 30.] 

1*] ‘Child’ here would probably be held to mean a child legitimate according to the 
law of the country where its parents were domiciled at the time of his birth. 

[f] The distribution would be per capita. 

# 

38. Where intestate has left no child, but grandchild or grandchildren. — 
Where the intestate has not left surviving him any child but has left a grandchild or 
grandchildren and no more remote* descendant through a deceased grandchild, the 
property Bhall belong to his surviving grandchild if there i3 one, or shall be equally 
divided among all hi3 surviving grandchildren. + 

Illustrations . * 

i 

(i) A has three children, and no more, John, Mary and Henry. They all die before the father, 
John leaving two children, Mary three and Henry four. Afterwards A dies intestate, leaving those 
nine grandchildren and no descendant of any deceased grandchild* Each of hie grandchildren will 
have one-ninth. 

(ii) But if Henry has died, leaving no child, then the whole is equally divided between the 
intestate's five grandchildren, the children of John and Marry. 

[1865— S. 31.] 

* 

[*] Does this imply ‘how low so ever’ ? 

[f] This means whether the grandchildren are by one son (or daughter) or by 
different sons (or daughters the distribution would be per capita and not per 
stirpes. 

i 

39. Where intestate has left only great. grand- children or remoter 
lineal descendants. — In like manner the property shall go to the surviving lineal 
descendants who are nearest in degree to the intestate, where they are all in the 
degree of great-grandchildren to him, or are all in a more remote degree. 

[1865— S. 32.] [Of. Hindu Succession Act (1956), Ss. 10, 11, 12.] 


40. Where intestate leaves lineal descendants not all in same degree 
of kindred to him, and those through whom the more remote are descended 
are dead. — (1) If the intestate has left lineal descendants who do not all stand in the 
same degree of kindred to him, and the persons through whom the more remote are 
descended from him are dead, the property shall be divided into such a number of 
equal shares as may correspond with the number of the lineal descendants of the 
intestate who either stood in the nearest degree of kindred to him at his decease, or, 
having been of the like degree of kindred to him, died before him, leaving lineal 
descendants who survived him. 


(2) One of Buch shares shall be allotted to each of the lineal descendants who 
stood in the nearest degree of kindred to the intestate at his decease; and one of such 
shares shall be allotted in respect of each of such deceased lineal descendants; and 
the share allotted in respect of each of such deceased lineal descendants shall belong 
to his surviving child or children or more remote lineal descendants, as the case .may 
be; such surviving child or children or more remote lineal descendants always taking 
the share which his or their parent or parents would have been entitled to respectively 
if such parent or parents had survived the intestate. 


Section 37 — Note 1 

* 

(1) The word "child” in this Act does not 
include an illegitimate child. AIR 1931 Gal 560 
(56*)=58 Cal 761 ** AIR 1941 Rang 33 (34) = 
1940 Rang L R 654 (DB). 


(2) According to the rules of succession laid 
down under the Act an adopted child is not an 
heir entitled upon an intestacy to inherit the 
estate of his deceased adoptive parent. AIR 1934 
Rang 72 (74) = 12 Rang 184 (DB). 


[The Indian] Succession Act, 1925 


Illustrations 

(ii A had three children, John, Mary and Henry; John died, loaving four children, and Mary 
died, leaving one, and Henry alone survived the father. On the death of A, intestate, one-third 
is allotted to Henry, one-third to John’s four children, and the remaining third to Mary’s one 

child. IjESjjnE jKMl IH|H 

(ii) A left no child, but left eight grandchildren, and two ohildren of a deceased grandchild. 
The property is divided into nine parts, one of which is allotted to each grandchild, and the re- 
maining one- ninth is equally divided between the two great-grandchildren. 

(lii) A has three children, John, Mary and Henry; John dies leaving four children; and one 
of John’s children dies leaving two children. Mary dies leaving one child. A afterwards dieB 
intestate. One third of his property is allotted to Henry, one-third to Mary’s child, and one-third 
is divided into four parts, one of which is allotted to each of John’s three surviving children, and 
the remaining part is equally divided between John’s two grandchildren. 

(iv' A has two ohildren, and no more, John and Mary. John dies before hie father, leaving his 
wife pregnant. Then A dies loaving Mary surviving him, and in due time a child of John is born* 
A’s property is to be equally divided between Mary and the Posthumous child. 

[1865 — S. 33.] [Cf. Hindu Succession Act (1956), Ss. JO, 11, 12], 

DISTRIBUTION WHERE THERE ARE NO LINEAL DESCENDANTS 

41. Rules of distribution where intestate has left no lineal descen- 
dants. — Where an intestate has left no lineal descendants, the rules for the distribu- 
tion of his property (after deducting the widow’s share, if he has left a widow) shall be 
those contained in sections 42 to 48. 

[1865— S. 34.] 

42. Where intestate’s father living. — If the intestate’s father is living, he 
shall succeed to the property. 

[1865— S. 35.] [Cf. Hindu Succession Act, 1956, S. 4 and Sch., Pfc. II.] 

Note. — Father under the Hindu law of succession is a second class heir but mother 
is a class I'heir taking a share along with the son, daughter etc.» of the 
deceased. 

■ ilTI fe 

43. Where intestate’s father dead, but his mother, brothers and 

sisters living. If the intestate’s father is dead, but the intestate’s mother is living 

and there are also brothers or sisters of the intestate living, and there is no child 
living of any deceased brother or sister, the mother and each living brother or sister 
shall succeed to the property in equal shares. 

Illustration 

A dies intestate, survived by hie mother and two brothers of the full blood, John and Henry, 
and a sister Maryi who is the daughter of his mother but not of his father. The mother takes one- 
fourth, each brother takes one-fourth and Mary, the sister of half blood, takes one-fourth. 

[1865— S. 36.] 

Note. — Mother under the Hindu law of succession excludes tae brothers and 
sisters of the deceased that is to say she is not a simultaneous heir with 
brothers and sisters of the deceased. 

i 

44. Where intestate's father dead and his mother, a brother or sister, 
and children of any deceased brother or sister, living. — if the Intestate’s father 
is dead but the intestate’s mother is living, and if any brother or sister and the child 
or children of any brother or sister who may have died in the intestate’s lifetime are 
also living, then the mother and each living brother or sister, and the living child or 

father was entitled to the whole estate. (1886} 9 
Mad 466 (471). 

(2) The English view that a man is not the 
father of the illegitimate children applies also 
under the Act. AIR 1914 Cal 222 (223) (DB). 


Section 42 — Note 1 

(1) A, a Brahmin married B, a Brabruin girl, 
in 1850— In 1851 A was.con verted to Christianity 
— B, refused to live with him and in 1857 relin- 
quished all her claims on him aDd bis estate— 
In 1881 A died and possession of his estate was 
taken by Administrator General* In a suit to 
Administer the estate, it was held that A’s 
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children of each deceased brother. or sister,* shall be entitled to the property in equal 
shares, such children (if more than one) taking in equal shares only the shares which 
their respective parents would have taken if living at the intestate’s death. 

Illustration 

A, the intestate, leaves his mother, bis brothers John and Henry, and also one child of a 
deceased sister, Mary, and two children of George, a deceased brother of the half blood who wa 3 
the son of hi 3 father but not of his mother. The mother takes one fifth, John and Henry each 
takes one fifth, the child of Mary takes one-fifth, and the two children of George divide the 
remaining one-fifth equally between them. 

[1865 — S. 37.] 

[*3 Whether of the whole or the half-blood. 

Note. Under the Hindu law brothers and sisters and brother’s son and sister’s son 
though they belong to same category of heirs belong to different class — They 

are not simultaneous heirs. 

# 

45. Where intestate’s father dead and his mother and children of any 
deceased brother or sister living. — If the intestate’s father is dead, but the 
intestates mother is living, and the brothers and sisters are all deid, but all or any 
of them have left children who survived the intestate, the mother and the child or 
children of each deceased brother or sister shall be entitled to the property in equal 
shares, such children (if more than one) taking in equal shares only the shares which 
their respective parents would have taken if living at the intestate’s death. 

Illustration 

% * # 

the intestate, leaves no brother or sister but leaves his mother and one child of a deceased 
sister, Mary, and two children] of a deceased brother, George. The mother takes one third, the 
child of Mary takes one-third, and the children of George divide the remaining one-third equally 
between them. 

[1865 — S. 38.] 

Note Under the Hindu law the mother excludes the child or children of deceased 
brother or sister, 

46. Where intestate’s father dead, but his mother living and no bro- 
ther, sister, nephew or niece. — If the intestate’s father is dead, but the intestate’s 
mother is living, and there is neither brother, nor sister, nor child of any brother or 
sister of the intestate, the property shall belong to the mother. 

[1865— S. 39.] 

Note. — Under the Hindu Law the mother is a preferential heir and she shares the 
property equally with the sons, daughters, son and/or daughter of pre-deceased 

son, son and/or daughter of pre-deceased daughter, widow etc. etc. 

* \ 

47. Whfere intestate has left neither lineal descendant, nor father, nor 

mother, — Where the intestate has left neither lineal descendant, nor father, nor 
mother, the property shall be divided equally between his brothers and sisters and the 
chi ld or children of such of them as may have died before him such children (if more 
than one) taking in equal shares only the shares 'which their respective parents would 
have taken if living at the intestate’s death. ■ 

[1865— S. 40.] 

Note. — Brothers and sisters of the deceased are class II heirs under the Hindu Law 
ami rank after the father who is No. 1 in class II. Bather’s parents i. e. grand 
parents succeed only if there be no brothers or sisters or brother’s son or 
daughter’s son or sister’s son or daughter. 


48. Where intestate has left neither lineal descendant, nor parent, nor 
brother, nor sister. — - Where the intestate has left neither lineal descendant! nor 


Section 47 — Note 1 

(1) On intestacy the brother of deceased suc- 
ceeds in preference to the grand father. (1754, 1 3 
Atk ?6z (766). 

| 

(2 1 Where there is brother of ihe whole blood 

to the intestate and a sister of the half blood, 
the sister should have half a share. (1686) 1 Yern 
403 (404)=23 E K 545. 


Section 48 — Note 1 

(1) The Act does not concern itself with the 
religion of the claimant for succession although 
the religion of the deceased plays an important 
role and it is almost determining factor in the 
matter of applicability or otherwise of rules of 
succession laid down in the Act to a particular 
case. AIR 1964 Assam 58 (59) = ILR (1963) 16 
Assam 467 (DB). 
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parent, nor brother, nor sister, his property shall be divided equally among those of 
his relatives who are in the nearest degree of kindred to him. 

Illustrations 

(i) A t the intestate, has left a grandfather, and a grandmother and no other relative standing 
in the same or a nearer degree of kindred to him. They, being in the second degree, will be 
entitled to the property in equal shares, exclusive of any uncle or aunt of the intestate, uncles 
aud aunts being only in the third degree. 

( ii) At the intestate, has left a great-grandfather, or a great-grandmother, and uncles and 
aunts, and no other relative standing in the same or a nearer degree cf kindred to him. All of 
these being in the third degree will take equal shares. 

(iii) A, the intestate, left a great-grandfather, an uncle and a nephew, but no relative 
standing in a nearer degree of kindred to him. All cf these being in the third degree will tako 
equal shares. 

(iv) Ten children of one brother or sister of the intestate, I and one child of another brother 
or sister of the intestate, constitute the class of relatives of the nearest degree of kindred to 
him. They will each take one. eleventh of the property. 

‘ !§ 9HHHHH1I 

Note. — Heirs contemplated are those who are called agnates or cognates under the 

Hindu Law. 

49. Children’s advancements not brought into hotchpot. — Where a 
distributive share in the property of a person* who has died intestate is claimed by a 
child, or any descendant of a child, of such person, no money or other property which 
the intestate may, during his 'ife, have paid, given or settled to, or for the advance- 
ment of, the ehild by whom or by whose descendant the claim is made shaU be taken 
into account in estimating such distributive share. 

[1865— S. 42.] 

r*l Whether a man or a woman. 

■ 1 1 I CHAPTER III 



SPECIAL RULES FOR PARSI INTESTATES 

■ 

*[50, General principles relating to intestate succession. — For the 
purpose of intestate succession among Pareis 

(a) there is no distinction between those who were actually born in the life- 
time of a person deceased and those who at the date of his death were 
only conceived in the womb! but who have been subsequently born alive; 

'(b) a lineal descendant of an intestate who has died in the lifetime of the 
intestate without leaving a widow or widower or any lineal descendant 


Section 48 — Note 1 (coDtd.) 

(2) Death of Christian intestate— Nearest rela- 
tion Hindu - Latter entitled to succeed to former 
as her nearest consanguine— Difference in reli* 
gion would not disentitle latter to grant of 
letters of administration* AIK 1956 Cal 177 (1*8) 
<DB). 


Section 49 — N ote 1 

1) An advancement by way of P°rtjon is 
something given by the parent to establish the 
child in life or to make wbat is called a fjiovision 
for him. It is not a mere casual payment, lbua 
an admission fee at the Middle Temple for a 
child intended for the Bar, price of the com- 
mission and outfit of the child entering Army 
and advances made for purchase of plant ard 
materials for mining operations were held to be 
advancements. (1875) 20 Eq 155 (15/, 158), 

(2) The exception in English law by way of 
advancement in favour of wife or child does not 
apply in India. AIR 1915 P C 96 (97) = 37 AH 
557 = 42 Ind App 202. (Purcbaee by Hindu 
husband in wife's name is presumed to be 
benami.) 


(3) Parsi — Applicability of English Rule of 
advancement as contained in Statute of Distri- 
bution — Ry excluding S. 42 (now S. 49) by 
8. 8 of Parsi Succession Act from applying to 
Parsis, Legislature did not intend to make the 
English rule applicable to Parsis. (1878) 2 Bom 
75 (82). 


Section 50 — Note 1 

(1) Prior to the pasEing of Parsi Succession 
Act, 1865, the Parsis in the town and island of 
Bombay were as to succession governed by the 
English law as modified, by Act IX of 1837 and 
in the mofussil the Courts took evidence and 
enforced wbat were proved to be the usages of 
PareiB in that locality. (1887) 11 Bern 1 (4)** 
(1906) 30 Bom 359 (362) ** AIR 1927 Bom 22 
(30) = 51 Bom 167 (DB). 

(2) In determining the succession to immov- 
able property in Brifish India of a deceased 
Parsi temporarily residing in a State, tbe law 
applicable will be that prevailing in British 
India and the custom prevailing in the State 
will not be recognised. AIR 1938 Bom 238 (241), 
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or a widow of any lineal descendant shall not be taken into account in' 
determining the manner in which the property of which the intestate 
has died intestate shall be divided; and 


(e) where a widow of any relative of an intestate has married again* in the 
lifetime of the intestate* she shall not be entitled to receive any share 
of the property of which the intestate has died intestate, and she shall 
be deemed not to be existing at the intestate’s death.] 

[Cf. — Hindu Succession Act, 1956i Ss. 8, 15.] 


E°] Sections 50 to 56 were substituted for the original sections 50 to 56 by the 
Indian Succession (Amendment) Act, 1939 (XVII of 1939), S. 2. [12.6-1939]. 

[i] An unborn child is (joscriboo in th© law as boing 011 vsntrs sa mirs (in bis 
mother’s womb). See Hindu Succession Act, 1956, 8, 20. 







[+] Hindu Widow’s Remarriage Act, 1856 had long back removed this legal incapa. 
city of Hindu widows. Under the current law of succession also a Hindu widow 
remarrying, after inheriting property as a widow would not be divested of the 
property vested in her as heir to deceased. It is however doubtful that if a widow 
has already remarried before the death of the intestate, she would succeed him 
in the absence of other heirs even if she were a preferential heir in law. 




M -j ®| IIB I IP Bj BWpBBBpL ■nm iiifriT ■ ■ - - --i - - 1 -- riin - 

*[51. Division of a male intestate’s property among his widow, 

children and parents. — (1) Subject to the provisions of sub-section (2), the property 
of which a male Par si dies intestate shall be divided — , 


(a) where he dies leaving a widow and -children, among the widow and 

children, so that the share of each son and of the widow shall be double 
the share of each daughter, or 

(b) where he dies leaving children but no widow, among the children, so 

that the share of each eon shall be double the share of each daughter. 

(2) Where a male Parsi dies leaving one or both parents in addition to children 
or a widow and children, the property of which he dies intestate shall be divided so 
that he father shall receive a share equal to half the share of a son and the mother 
shall receive a share equal to half the share of a daughter.] 

[ ] See Foot-note (a) under S. 50. 


*[52. Division of a female intestate’s property among her widower and 
children, — The property of which a female Parsi dies intestate shall be divided — 

(a) where she dies leaving a widower and children, among the widower and 

children so that the widower and each child receive equal shares, or 

(b) where she dies leaving children but no widowerj among the children in 

equal shares.] 

[°] See Foot-note (*) under S. 50. 


*[53. Division of share of predeceased child of intestate leaving lineal 
descendants. — In all cases where a Parsi dies leaving any lineal descendant, if any 
child of such intestate has died in the lifetime of the intestate, the division of the 
share of the property of which the intestate has died intestate which such child would 


Section 50 — Note 1 (contd.) 

(Custom of divorce by mutual farkats in Baroda 
State. )*r AIR 1629 Bom 478 (479) (DB). (Custom 
of adoption in Baroda State.) 

(3) Under Parsi Succession Act (XXI of 18S5) 
widows and children rank before brothers and 
sisters. (1880) 4 Bom 537 (544) (.DB). 


Section 52 — Note 1 

(1) By ''widower” is meant a widower rela- 
tively to the deceased wife only and without 
the fact or possibility of the widower remarrv* 
ing. (1887) 1 Bom 1 (5). 

(2) Where a Parsi female dies intestate in 
respect of certain property which she is possessed 


of, that property devolves upon her husband 
and children. (1903) 5 Bom L K 262 (254, 255). 
(Case under Act XXI of 1865). 


Section 53 — Note 1 

(1) It is not necessary, eo far as the natural 
and grammatical sense of the words of the 
section is concerned, that in order for the widow 
or widower to take and for the issue to take 
there should be in existence at the time of the 
death of the intestate, both widow or widower 
and issue. (1877) 1 Bom 506 (511). (Case under 
S. 5 of Act XXI of 1865). 
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have taken if living at the intestate’s death shall be in accordance with the following 
rules, namely: — H jj 

(a) If such deceased child was a son, his widow and children shall take shares 

in accordance with the provisions of this Chapter as if he had died 
immediately after the intestate’s death : 

* 

Provided that where such deceased son has left a widow or a widow 
of a lineal descendant but no lineal descendant, the residue of his share 
after such distribution has been made shall be divided in accordance 
with the provisions of this Chapter as property of which the intestate 
has died intestate, and in making the division of such residue the said 
deceased son of the intestate shall not be taken into account. 

(b) If such deceased child was a daughter, her share shall be divided equally 

among her children. 

(c) If any child of such deceased child has also died during the lifetime of 

the intestate, the share which he or she would have taken if living at 
the intestate’s death, shall be divided in like manner in accordance with 
clause (a) or clause (b) as the case may be. 

(d Where a remoter lineal descendant of the intestate has died during the 
lifetime of the intestate, the provisions of clause (e) shall apply mutatis 
mutandis to the division of any share to which he or she would have 
been entitled if living at the intestate’s death by reason of the pre- 
decease of all the intestate’s lineal descendants directly between him or 
her intestate.]^|^^H I H 

[*] See Foot-note (*) under section 50. 

*[54. Division of property where intestate leaves no lineal descendant 
but leaves a widow or widower or a widow of any lineal descendant. — 
Where a Parsi dies without leaving any lineal descendant but leaving a widow 
or widower or a widow of a lineal descendant, the property of which the intestate dies 
intestate shall be divided in accordance with the following rules, namely: — 



* 



(a) If the intestate leaves a widow or widower but no widow of a lineal 
descendant, the widow or widower shall take half the said property. 

(b) If the intestate leaves a widow or widower and also a widow of any 
lineal descendant, his widow or her widower shall receive one-third of 
the Baid property, and the widow of any lineal descendant shall receive 
another one-third, or if there iB mote than one Buch widow, the last 
mentioned one-third shall be divided equally among them. 

t 

(c) If the intestate leaves no widow or widower but one widow of a lineal 
descendant, she shall receive one-third of the said property or if the 
intestate leaves no widow or widower but more than one widow of a 
lineal descendant, two. thirds of the said property shall he divided 
among such widows in equal shares. 

(d) The residue after the division specified in clause (a), (b) or (c) has been 
made shall be distributed among the relatives of the intestate in the 
order specified in Part I of Schedule II. The next-of-kin standing first in 
Part I of that Schedule shall be preferred to those standing second, the 
second to the third, and so on in succession, provided that the property 
shall be so distributed that each male shall take double the share of 
each female standing in the same degree of propinquity. 

(e) If there are no relatives entitled to the residue under clause (d), the 

whole of the residue shall be distributed in proportion to the shares 
specified among the persons entitled to receive shares under this section.] 

[*] See Foot-note (a) under section 50. 


Section 54 — Note 1 

fl) The word "next-of-kin” is merely a 
collective name for all the persons and classes 
enumerated in the schedule referred to in the 
seotion. (1898) 22 Bom 909 (914). 

(2) Will by Parsi providing that in case his 
son dies issutess, son’s widow should be excluded 


from getting any share in his property — Soi 
dying issueless —Widow claiming property ashei 
of her husband though not of testator— Held sh 
was entirely excluded from any share wliethe 
as heir of her husband or otherwise. AIR 191 1 
Sind 4 (6)=14 Sind L R 203. 
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*[55. Division of property where intestate leaves neither lineal descen- 
dants nor a widow or widower nor a widow of any lineal descendant. — 
When a Parsi dies leaving neither lineal descendants nor a widow or widower nor a 
widow of any lineal descendant, his or her next-oMnn, in the order set forth in 
Part II of Schedule II shall be entitled to succeed to the whole of the property of 
which he or she dies intestate. The next-of-kin standing first in Part II of that 
Schedule shall be preferred to those standing second, the second to the third, and so on 
in succession, provided that the property shall be so distributed that each male shall 
take double the share of each female standing in the same degree of propinquity.] 

[*] See Foot-uote (a) under S. 50. 

i 5 6. Division of property where there is no relative entitled to 
succeed under the other provisions of this Chapter." Where there is no relative 
entitled to succeed under the other provisions of this Chapter to the property of 
which a Parsi has died intestate, the said property shall be divided equally among 
those of the intestate’s relatives who are in the nearest degree of kindred to him.] 

' , [*] See Foot-note (a) under S. 50. • . 

♦ 


PART VI 

TESTAMENTARY SUCCESSION 

CHAPTER I 


INTRODUCTORY 


*57. Application of certain provisions of Part to a class of wills made 
by Hindus, etc. — The provisions of this Part which are set out in Schedule III shall, 
subject to the restrictions and modifications specified therein, apply* — 

(a) to all wills and codicils made by any Hindu, Buddhist, Sikh or Jaina, on 

or after the first day of September, 1870, within the territories which 
at the said date were subject to the Lieutenant Governor of Bengal or 
within the local limits of the ordinary original civil jurisdiction of the 
High Courts of Judicature at Madras and Bombay; and 

(b) to all such wills and codicils made outside those territories and limits so 

far as relates to immoveable property situate within those territories or 
limits! i[and 

(c) to all wills and codicils made by any Hindu, Buddhist, Sikh or Jaina on 

or after the first day of January, 1927, to which those provisions are 
not applied by clauses (a) and (b):] 

Provided that marriage shall not revoke any such will or codicil. 

[Hindu Wills Act, 1870 — Ss. 2, 3, Hindu Succession Act, 19£6, S. 30] . 

[°] The original S. 57 was re.numbered as sub section (1) of that section and sub. 
section (2) was added by the Indian Succession (Amendment) Act, 1926 
(XXXVI s of 1926), S. 2; subsequently subsection i2) was omitted and sub- 
section (1) was renumbered as S. 57 by the Indian Succession (Amendment) 
Act, 1929 (XVIII of 1929), S. 3. 

[+] The word ‘‘and” and clause fc) were added by Act XVIII of 1929, S. 3, 


Section 55 — Note 1 

(l)In construir g the schedule mentioned in 
the section (S, 7 of Parsi Succession Act (XXI of 
1865) ) the section shows that (1) where it was 
intended that any class of relatives should, if 
living, absolutely exclude any other, they were 
placed within a separate article ; *2) within the 
particular articles differences in propir quity of 
blood are bo far recognized that each degree 
constitutes a class net for the purpose of exclud- 
ing or being preferred to any other, but for the 
purpose of giving each male double the share of 
each female with it; (8) all males within a parti- 
cular article, or even within a particular degree 


0 

of propinquity do not necessarily take equal 
shares. (1898) 22 Bom 909 (914, 916). 

SECTION 57 ~ SYNOPSIS 

1. Scope. 

2. “Hindu.” 

3. Bequest by Hindu to unborn person. 

4. "Buddhist. 1 * 

]. Scope. — [l] S. 57, read with Sch. Ill 
makes it clear that the operation of rule em- 
bodied in S. 106 of the Act applies only to wills 
made after 1st January 1927. AIR 1960 Andh- 
Pra 368 (370) (DB). 
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is 57 Nil 84!i 


Section 57 — Note 1 (contd.) 

(1A) The question as to whether testator had 
a right to bequeath properties under will execut- 
ed by him is wholly foreign to proceedings for 
probate or letters. (1973) ;-9 Cut LT 525 (528). 

(2) Clauses (a), (b) and (c) of S. 57 related to 
different classes of wills. Clause (a) applied only 
to those wills and codicils which were made 
within specific boundaries in the three Presiden- 
cies of Bengal, Madras and Bombay. Similarly 
cl. (b) related to those wills and codicils which 
though made outside the territories and limits 
mentioned in cl. (a) dealt with immovable pro- 
perties which were situated within the said terri- 
tories or limits. Clause (c) was introduerd by 
the Amending Act of i9-9 in order to apply the 
provisions of Part VI as set out in Sch. Ill to 
the remaining part of British India as it was at 
that time. ILR (1955) 5 Raj 614 (62l, 322). 

(3) Probate of will not necessary in ease 
where both the person and property of any 
Hindu* Budhist, Sikh or Jaina are outside the 
territories specified in 8.57 (a)— Suit instituted 
at Delhi for recovery of certain sum on the basis 
of unprobated will — Suit was held to be compe- 
tent in view of S. 213 (1) read with S. 57 (a) and 
(b) exempting such a case from its rigour. ILR 
(1967) 2 Puny 334 = AIR 1968 Punj' 108 (169) 
(DB). (AIR 1961 Punj 509, Overruled.) 

(4) Execution taken cut by legatee of deceased 
decree-holder — Genuineness oi will can be consi- 
dered in execution itself — Sections 213 and 57 
did not oust jurisdiction of executing Court as 
the will was executed outside city of Madias 
and property also was situated outside that city. 
AIR 1969 Mad 271 (272) = (1968) 2 Mad L J 610 
(ILR (1964) 2 Mad 363, Dissented from.) 

(5) Section 213 (2) excluded the applicability 
of S. 213 (1) in the case of wills by Muhamadans 
and wills made by any Hindu, Buddhist, 6ikh 
or Jain where such wills as are of the classes 
specified in els, (a) and (b) of S. 57, AIR ^ 966 
Punj 385 (386, 387)=(1906) 68 Pun L R (D) 144. 

(6) When a will by a Hindu does not fall 
within els. (a) and (b) of S. 57, probate of will 
need not be taken out before executor or legatee 
files suit by reason of the provisions of S* 

AIR 1937 Sind 318 (320)(DB) T * AIR 1961 Raj 40 
(41) = ILR (1960) 10 Raj 1463 ** AIR 1930 Mad 

956 (959, 961) (DB). 

[See also AIR 1926 Msd 434 (447) = 49 Mad 
261 (FB), (Hindu Wills Act is not applicable to 
the Hindu will executed in the moffusil 
estate veBts in the executor accepting oilico from 
the date of testator’s death Ro probate is 
necessary.)! 

(7) Neither the place where the will was made 
is within the territories specified in cl. (a) of 
8, 57 nor the immovable properties to which it 
relates are within these specified territories 
Prohibition contained in 8. 213 (1) does not ap« 
ply and absence of probate will not debar legatee 
from claiming his rights on the ba^is of will. 
(1072) 2 Cut W R 1451 (1454). 

(8) Property bequeathed is not situated with- 
in local limits of ordinary original jurisdiction 
of High Court of Madras or Bombay or in terri- 
tories of Bengal — 9* 213 is not attracted Per- 
son in whose favour property was bequeathed 
could maintain application for execution of evic- 
tion order obtained by testator prior to his 


death, without obtaining probate of his will. 
1970 Rent 0 R 785 (788) (Delhi). 

(9) A will executed by a Hindu in the year 
1923 A. D. in the former State of Tripura is 
clearly not of a class covered by els. (a) and (b) 
of 8. 57 and hence it would not be inadmissible 
in evidence as a document of title simply because 
it was not probated. AIR 1956 Tripura 18 (20). 

( 10 ) Where the will is of the class specified 
in S. 57, cl. (o), probate of will is not necessary. 
Section 213 is not applicable to such a case. 
AIR 1952 Nag 88 (89) = ILR (1952) Nag 189. 

(11) Legatee instituting suit without obtain- 

ing probate of will — Held, even though legatee’s 
claim fell under 8. 57 (c) and it was not neces- 
sary to obtain probate under 8. 213, probate 
was required to be taken under mandatory pro- 
visions of S. 214 (2). 1969 All L J 946 (949) 

(DB). 

(12) Sections 213| 57 and 58 of the Marwar Act 
make it clear that, whereas by virtue of S, 213 
(2), Section 213 ( t ) was made applicable to a 
class of wills specified in 8. 57 (a), the legislature 
clearly meant that S. 213 (1) was not applicable 
to wills made before the passing of the Marwar 
Act, 1936 which came into force in the former 
Jodhpur State on 6-3-1937, ILR (1953) 5 Raj 
614 (618 to 622). 

(13) Under the Notifin. No. 7988 D/- 19-7- 
3904 issued by the Judicial Commissioner, 
Central Provinces, the District Judges were 
authorised to receive applications for probate 
and letters of administration even in the caseB 
of Hindu wills not falling under S. 67. That 
notification must be deemed to continue in 
force as one under sub-s. (2) of S. 264 of the 
present Succession Act. The result is, that though 
it was not obligatory for any one to obtain 
probate in respect of the will of a Hindu in any 
local area beyond the towns of Calcutta, Madras 
and Bombay, the District Judge bad jurisdic- 
tion to grant or refuse the same if moved for 
probate. AIR 1966 Nag 209 (210) = ILR (1956) 
Nag 549 (DB). 

(14) Notification under S. 300 (2) not neces- 
sary when will is under 8. 57 (a) and (b). AIR 
1370 Cal 85 (88). 

(15) Will alleged to be executed by Hindu 
after 1st January 1927 comes under 3. 57 (c). 
AIR 1938 All 640 (641). 

I 

(16) As a result of the new cl. (c) which has 
been added to S. 57 by the Indian Succession 
Amendment Act (XVIII of 1929) from 1st 
January, 1927, all Wills made by Hindus, 
Jiiinas, Sikhs or Buddhists in any part of British 
India on or after ;at January, 1927, must be 
reduced to writing, signed and attested. But all 
Wills made by a Hindu, etc., before 1st January, 
1927, outside the areas governed by the Hindu 
Wills Act, l. e., outside the province of Bengal 
and the Presidency towns of Madras and 
Bombay, were valid even if made orally or 
unatteeted. AIR 1956 Tripura 18 (19). 

(17) An unattested will by a Hindu lady 
executed in Adyar beyond the local limits of 
the original civil Jurisdiction of . Madras High 
Court is valid. AIR 1928 Mad 1279 (1281) = 
52 Mad 160 ** AIR 1927 All 497 (498) = 50 All ' 
314 (DB), (Hindu will executed in 1923 not 
signed by testator or attested — Held valid and 
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58. General application of Part. — (1) The provisions of this Part shall not 
apply* to testamentary succession to the property of any Muhammadan nor, save as 
provided by Section 57, to testamentary succession to the property of any Hindu, 
Buddhist, Sikh or Jaina; nor shall they apply to any will made before the first day of 
January, 18 GO. ‘ ~ HH 

(2) Save as provided in sub. section (1) or by any other law for the time 
being in force the provisions of this Part shall constitute the law of t [India] applicable 
to all cases of testamentary succession. 

[1865— Ss. 2, 331.] 

[Hindu Succession Act (1S5G), S. 30.] 

[*] Hindu Succession Act* 1956| S. 30 has made the provisions of this Part to 
Hindus* which term per that Act includes Jainas, Sikhs, Buddhists, Brahmos, 
Arya Samajists, in fact every one who is born as such or even brought up as 
- such though not so born. 

[f] Substituted for "the States" by the Part B States (Laws) Act, 1951 (III of 
1951), S. 3 and Sch. [1.4-1951]* 

CHAPTER II 
OF WILLS AND CODICILS* 


59. Person capable of making 
being a minort may dispose of his property 

Section 57 — Note 1 ( contd .) 
as it was the last, will it was sufficient to revoke 
prior registered will.) 

(18) Wo oral will can legally be made by a 

Hindu after 1st January, 1927 in view of Ss. 57 
(c) and 63. 42 Pun L R 326 (828) (DB). 

[See AIR 1965 Manipur 9 (10). (Probate of an 
oral will cannot be granted under S, 276 — Act 
made applicable to Union territory of Manipur 
in 1957 — Oral will made in 1962 — Probate 
will not be granted.) ]• 

(19) The Act was not made applicable to Berar 
even in 1930 and hence a Hindu residing in 
Berar was capable in law to dispose of bis pro- 
perty by an oral will. AIR 1958 Bom 79 (82) = 
ILK (1958) Bom 970 (DB). 

(20) No probate is necessary in order to set 
up a claim regarding property on basis of a will 
executed in Punjab and not relating to property 
situated in territories mentioned in S. 57 (a). 
AIR 1962 Punj £82 (383). 

(21) Under the Hindu Law it is not competent 

to a member of joint family to execute a will in 
regard to bis share in the joint family proper, 
ties, but if all the coparceners of joint family 
agree and consent a will so executed can be 
given effect to as a family settlement. AIR 1964 
Mad 291 (299, 300) = (1964) 2 Mad L J 545 
(SB). . 

(22) Will executed by Hindu giving property 
situated in U. P. — 8. 213 (2) was held appli- 
cable and not S. 213 (1) — Not necessary 
that will should be probated for maintenance of 
suit. 1968 All L J 69 (70). 

2. “Hindu.” — (1) A person does not become 
a Hindu merely because be professes theoretical 
allegiance to Hindu faith. Long residence in 
India, abdication of ‘one’s own religion, under- 
going conversion, assuming a Hindu name, 
marriage according to Hindu rites and adoption 
of ^ Hindu mode of life will show that a non- 
Hindu has become a Hindu. AIR 1928 Mad 1279 
(1283) = 52 Mad 160. 

(2) Brahmo does not cease to be Hindu and 
therefore grant to widow of Brahmo, must be 
under robato and Administration Act. AIR 
1923 Cal 265 (267)=49 Cal 1069. 


wills. — Every person of sound mindt not 
by will.*! 


3. Bequest by Hindu to unborn person. — 
(1) Schedule 3 does not provide that a Hindu 
cannot create an interest in property which- 
could not be created before September 1870 
but that tbe enumerated sections in the sche- 
dules do not authorise such creation. Neither 
Sch. 3 nor any other part of tbe Succession Act 
repeals tbe provision of the Hindu Disposition 
of Property Act and hence tbe power to create 
interest in property in favour of an unborn 
person given by that Act is not taken away by 
the Succession Act. AIR 1946 Cal 396 (400) (DB). 

[See also AIR 1934 Mad 705 (708, 709) = 58 
Mad 15 (DB). (Tbe combined effect of Ss. 2 and 3, 
Hindu Wills Act is that a disposition permitted 
by tbe Succession Act may be invalidated but a 
disposition invalid under tbe Succession Act 
cannot be validated by any rule of Hindu law.)] 

(2) See also Note under 8. 113, 

4, “Buddhist.” — (1) There is no definition 
of tbe term Buddhist in tbe Act and tbe word 
is wide enough to cover Chinese Buddhists as 
well as Burmese Buddhists. But before it can be 
claimed that any person is excluded from the 
previsions of part 6 t-.e being a Buddhist it must 
clearly be proved that be was professing Bud- 
dhism during bis life-time. AIR 1930 Bang 42 
(47)=7 Rang 720 (DB). 


Section 58 — Note 1 

(1) Travancore Wills Act (6 of 1074), S- 15 — 
In Travancore Act there is no provision corres- 
ponding to S. 58, Succession Acc — Oral wills are 
not permissible — Pules of Muhammadan law 
allowing oral wills must be deemed to have been 
abrogated by the provisions of Travancore Wills 
Act in respect of wills made by Muhammadans 
in Travancore. ILB (1955) Trav-Co 474 (476, 
477), 


Section 59 — Synopsis 

1. Scope. 

2. “Of sound mind,” 

3. “Not being a minor.” 

4. “His property.” 
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Explanation 1. — A married woman may dispose by will of any property 
which she could alienate by her own act during her life. 

Explanation 2.— ■ 'arsons who are deaf or dumb or blind are not thereby 
incapacitated for making a will if they are able to know what they do by it. 


Explanation 3. — A person who is ordinarily insane may make a will during 
interval in which he is of sound mind. 


Explanation 4. — No person can make a will while he is in such a state of 
mind, whether arising from intoxication! or from illness or from any other cause, 
that he does not know what he is doing. 

.JJHI 

(i) A can perceive what is going on in his immediate neighbourhood t andean answer familiar 
questions, but has not a competent understanding as to tbo nature of his property, or the persons 
who are of kindred to him, or in whose favour it would be proper that he should make bis will. A 
cannot make a valid will. 

(ii) A executes an instrument purporting to be his will, but he does not understand the nature 
of the instrument, nor the effect of its provisions. This instrument is not a valid will. 

(iii) A, being very feeble and debilitated, but capable of exercising a judgment as to the proper 
mode of disposing of his property, makes a will. This is a valid will. 


[1865— S. 46.] 


[*] The principle that a man may override the claims of his kith and kin and 
select any person (of any caste or creed) on whom his property is to devolve 
after his death is of later origin than the principle of intestate succession. The 
concept of a Will is of Roman origin. It was borrowed by the Jews from them, 
the Mahomedans of Araby adopted it when they conquered the Roman pro- 
vinces of Syna, Mesopotamia & Egypt. In India the practice of making a will 
was adopted by the Bengalees, perhaps because they were first to come into 
contact with the English conquerors. 


[t] That is to say he must be able to understand (1) that he is giving property 
to the object of his bounty, (may be a person cr'institution or a legal entity) 

■ (2) the extent of the property being bestowed and (3) the claims of those 
(if any) whom he would be excluding from inheriting it. 

[j] See the Guardians and Wards Acti 189 ), S. 4 and the Hindu Minority and 
Guardianship Act, 1956, S. 4. 

[?] Word used here in the repealed Act, wasi drunkenness . 

[*f] In Mizoram Union territory (former Mizo Hills District of Assam) under the 
Inheritance Ace, 1956, anybody can make a will. Mizos are predominently 


Christians. 

Section 59 — Synopsis ( contd .) 

5. Explanation 3. 

6. Explanation 4. 

7. Will by sick person. 

1. Scope. — (1) In order to prove capacity in 
the testator, the propounder ba3 to prove not 
only soundness of mind of the testator but also 
the fact that before executing the will he bad 
attained the age of majority. AIR 1949 Aenam 
62 (63) (DB). 

(2) The question whether the will set up by 
the :propounder is proved to be the last will of 
the testator bas to be decided in the light of 
Ss. 59 and 63 of the Succession Act and Ss. 67 
and 68 of the Evidence Act. AIR 1959 S C 44 3 
(451)=1959 Supp 1 S C R 426. 

(3) Questions as to execution aDd attestation 
of will — Suspicious circumstances attending 
execution — Quantum of proof of execution are 
questions of fact — Test of proof is satisfaction 
of prudent man. 1967 Baj L W 456 (460). 

(4) Will by Hindu widow — Bequeathing her 
husband *s property held as such —Will ineffective 
for the legatee — Widow with limited rights 


cannot make a will with respect to property 
held -with limited rights. AIR 1970 All 525 
(5 33)= 1970 All L J 297 (FB). 

(5) The arrears of maintenance due to a widow 
belong, under the Hindu Law, absolutely to her 
and are not subject to any control. Bhe is there- 
fore entitled to dispose of those arrears by 
making a will. 1967 M P L J 139 (142) (.DB). 

(6) The rules of Hindu law only curtail the 
powers of an undivided coparcener to affect by 
will joint family property and do not take 
away his capaoity to make a will which be has 
under S. 59. AIB 1953 Mad 461 (463 (DB). 

2. “Of sound mind. ” — (1) “Bound and dis- 
posing mind” is a mind of natural capacity not 
undnly impaired by old age, enfeebled by 
illness or tainted by morbid influence. (1865) I 
P St D 398 (400). 

(2) The question of a sound mind is a do- 
minant question in a Court of probate. The 
test of a sound disposing mind is in law a worka- 
ble test, it means in plain language an ap- 
preciation of the fact that the man is making 
a will, an appreciation of the contents of that 
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Section 59 — Note 2 (contd.) 

will and an appreciation of tbe nature of tbe 
disposition that be is making having regard to 
tbe claims of affection and family relationship 
and claims of the society or community to 
which he belongs. A mere perception of what 
is going on in the immediate neighbourhood 
and an ability to answer familiar questions but 
without competent understanding as to the 
nature of bis property or the persona who are 
kindred to him or in whose favour it would be 
proper that he should make his will, will not be 
enough prcof of a sound mind within tbe 
meaning cf S. 59. AIR 1961 Cal 359 (832) (DB). 

(3) Mere ability to sign does not imply full 
mental powers for a valid disposition. It is not 
sufficient that the man is able to answer easy 
questions but he mu j t have a disposing mind 
so as to dispose of bis property with under- 
standing and reason. This does not mean that 
he should make what other people may think a 
sensible, reasonable or kind will. It is suffi- 
cient that there is enough understanding left to 
enable the testator clearly to discern and dis- 
creetly to judge of all those things and all those 
circumstances which enter into the nature of a 
rational, just and fair treatment* AIR 1921 
Cal 677 (681, 682) (DB). 

(See however (1873) 3 P & D 64 (72, 74). (The 
highest degree of mental soundness is required 
in order to constitute the capacity to make a 
testamentary disposition. A testator should 
understand the nature of the act, its effects 
and the extent of tbe property of which he is 
disposing.] 

(4) “Sound mind” referred to Jn Section 59 
does not mean that the testator should have his 
mental faculties in their fullest vigour, but he 
should have the capacity to understand tbe 
nature of his property, tbe memory to remember 
the relations and persons normally having 
claims on bis bounty and also a judgment of 
his own in making the dispositions. AIR 1962 
Andh-Pra 17b (184, 185) (DB) ** AIR 1966 All 
570 (579) (DB). (IVhat is required for the vali- 
dity of a will is that tbe testator should have 
been able, at tbe time of making it, to com- 
prehend the nature and effect of the disposi- 
tion.) 

(5) A man of weak intellect and incapable of 
managing his own affairs ia rot necessarily a 
person of unsound mind. (1906) 4 Cal L J 
116 (117) (DB). 

(6) Test of person being of unsound mind in 
legal sense is existence of delusion or belief in 
facts which ordinary person would not credit 
or belief which one cannot understand how any 
person in his senses could hold. Mere eccentri- 
city or caprice, however, is Dot enough to cons- 
titute mental UDSoundness udIgss it is associated 
with some sort of delusion. AIR 1939 Cal 379 
(383) (DB). 

(7) It is not at all correct to say that be- 
cause au operation of tte character of injection 
and translusion of blood bad to be done, there 
must have been something wrong with the 
mental capacity of the testator, AIR 1938 Cal 
290 (294) (DB). 

(8) Registration of a will by itself is not 
sufficient to prove that the testator knew and 
understood the contents of the document or 
that he was in a fit disposing state of mind. 
AIR 1955 NUC (Sau) 5052. 


^[See also 1963 Car L J 65 (68) (Punj).] 

(9) Where a will is registered the Court must 
raise a presumption, though it may be rebuttable, 
that the registration being a solem act all the 
formalities required under the law were dulv 
fulfilled. (1948)53 MyaECR 80(84, 85, 87, 
89 to 91) (DB). 

(10; The registration endorsement that the 
will was read over to the executant and under- 
stood by him cannot be taken as decisive of the 
testamentary capacity of the testator, Tbe 
significance of the registration and the effect 
of the evidence of tbe Sub-Registrar have to be 
appraised with due regard to tbe physical and 
mental condition of the testator at that time. 
AIR 1958 Madh Pra 86 (87) (DB). 

(11) Where there are circumstances to arouse 
suspicion as to tbe testator having made tbe 
wHl with a free and disposing state of mind 
and by his own volition, it is the party pro- 
pounding the will who has to satisfy the Court’s 
conscience and it is ODly then that the fact of 
undue influence assumes importance. AIR 1965 
NUC (Sau) 5052. 

[See also AIR 1971 All 304 (307 to 309). (Pro- 
pounder must remove doubts introduced by 
proved facts surrounding execution of will.) 
AIR 1966 Andh Pra 305 (307, „^308) = (1965) 2 
Andh LT 187** AIR 1S65 Him Pra 62 (63, 64).j 

(12) Propounder should prove that the will was 
not only executed by the testator but that the 
testator was of a sound and disposing state of 
mind and if the execution of will is surrounded 
by suspicious circumstances, it is his duty to 
remove those suspicions completely, f 1967) 11 
Law Rep 734 <747)=ILR (1967) Mys 848 (DB). 

[See AIR 1967 Bom 382 (385, 386) = 69 Bern 
L R 659.] 

(13) Unnatural disposition would raise one 
of the suspicions which have to be removed by 
proponent of the will before he can ask for a 
pronouncement in bis favour — Repugnancy be* 
tween two parts of the will may to some extent 
create suspicion as to whether there was at all 
sufficient power of understanding on the part of 
testator. 1,1966) 6 Law Rep 422 (439, 442) (DB) 
(Mys), 

(14) The proponent of the will who should 
prove both execution and disposing state of 
mind, becomes also fastened with the liability 
to remove suspicious circumstances if any sur- 
rounding execution of will. Generally speaking 
omission on tbe part of a testator to make men- 
tion of his near and dear relations who in tbe 
ordinary course should have been the objects of 
his bounty, is a suspicious circumstance. (1968) 
1 Mys L J 510 (511). 

(15) Mere physical presence of the propounder 
at the time of execution of will, without any- 
thing more, is not such a circumstance as to 
arouse tbe suspicion of Court about disposing 
capacity of testator or to make it think that the 
disposition made under the will was not with a 
free mind or that undue influence was brought 
to bear on the testator. (1970) Pat L J R 342 
(364) (DB). 

(16) A groundless prejudice of a testator 
against a relative will not be a good reason for 
setting aside his will unless it can be shown 
that the prejudice rests on some mental aberra- 
tion. The very omission of a close dependent 
from the bounty of the testator raises- a presump- 
tion in favour of some undue influence. The pro- 
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Section 59 — Note 2 (contd.) 
bativo force of such a testament rises and falls 
in inverse ratio to its unreasonableness. AIR 
1902 Punj 196 (199. 200) (DB). 

(17) In a case based upon a will, the pro- 
pounder ol- the plaintiff must plead that the 
document was properly executed and duly 
attested and was the last will of testator — Ques- 
tion of presumption under S. 90 of the Evidence 
Act would arise only with respect to a case set 
up by plaintiff and not with respect to a case 
which was never pleaded by plaintiff. AIR 1967 
Bom 382 (388, 389)=69 Bom Ii R 559. 

(18) The onus to prove that the testatrix had 
the lequisite testamentary powers (i. e., of 
sound disposing mind) at the material time lies 
on the propounder of the will. AIR 1958 Cal 440 

(444) (DB). 

(19) Onus probandi is on the party propoun- 
ding the will to satisfy the Court that it is the 
last will of a free and capable testator. 

The expression free and capable testator’ dees 
not mean that the testator should make what 
other people may think a sensible will or a 
reasonable will or a kind will. 

The initial presumption in the case of a will 
which is natural and simple, is that where exe- 
cution is proved the testator did intend what he 
purports to have done by the will. 11948) 53 Mys 
H C R 80 (84, 85, 87, 89, 90, 91) (DB). 

(20) A person cannot be considered capable of 
making a valid will unless be be of sound mind, 
memory, and understanding. The testator must 
retain a degree of understanding to comprehend 
what he is doing to have a volition, or power of 
choice so that what he does really be his own 
doing, and not the doing of anybody else. 

In order to constitute a sound disposing mind, 
a testator must also have capacity to compre- 
hend the extent of his property and the nature 
of the claims of others, whom, by his will, he is 
excluding from participations in that property. 
The protection of the law is needed most especially 
when one object may be so. forced upon the 
attention of the invalid, as to shut out all others 
that might require consideration. A man may 
change his mind suddenly and may think of 
giving more share to any one of his son}, but no 
inference can be drawn one way or the other 
unless it can be shown that be was so weak in 
intellect at the time of executing the will as to 
have forgotten the claims of the other sons upon 
him. AIR 1953 Nag 316 (321) (DB). 

(21) The testamentary capacity of the testator 
who makes a sane disposition and knows what 
he is about to do, might be presumed. AIR 1953 
Cal 462 (465) (DB). 

(22) The presumption under S. 90, Evidence 
Act is one of due execution and attestation. This 
involves the idea that the document was exe- 
cuted duly and attested duly i. e. the doctfment 
was validly executed. Thi3 involves a further 
conception that the testator had testamentary 
capacity to execute the will. AIR 1953 Cal 471 
(473) (DB). * 

(23) Among the Indians there is always a 
tendency not to execute the wiff till they think 
that they are not likely to survive and therefore 
merely the ground that the will wa3 exe- 
cuted too near the death can be no ground parti* 
cularly if the deceased had only a temperature 


of 100 degrees and suffering from tuberculosis. 
1957 All L J 667 (669). 

(24) Uuless it can be established that the 
will was executed by fraud or by a person 
who was not in a lit disposing miod- it cannot 
be thrown away merely on suspicion. If there 
would have been other circumstances deprivation 
of a wife in a will may also be one of the sus- 
picious circumstances but that alone cannot be 
a circumstance to raise a presumption against 
the will. 1957 All L J 667 (608). 

(25) Person opposing will, shown in position, 
to become aware of testator’s incapacity if it . 
existed — Plea of testator’s incapacity not raised 
by him at earliest stage — Court will treat the 
factor in favour of propounder of will. AIR 1966 
All 57 0 (578)=II*B (1965) 1 All 483 (DB). 

(26 Testamentary capacity described and 
tests indicated — Execution of will under undue 
influence, what constitutes — Burden of proof— 
Propounder himself benefiting under will — 
Burden is on him to establish testamentary 
capacity — Held that owing to his advanced age 
and complete blindness coupled with complete 
domination over the testator’s mind by one M 
the will was executed under undue influence and 
the testator had not therefore the free disposing 
mind necessary for making a valid will. (1955) 

8 8au L R 110 (117), 

[See also 11 Law Rep 734 (748) == I I/R (196?) 
Mys 848 (DB).] 

(27) It is for the party propounding a will to 
satisfy the conscience of the Court that the 
instrument propounded is the last will of a 
free and capable testator and secondly, that if a 
party writes or prepares a will under which he 
takes a benefit that is a circumstance that ought 
generally to excite the suspicion of the Court. 
The fact that the testator was in a state of 
health which had affected his memory and ren- 
dered him incapable of managing his estate fell 
short of establishing that he was incapable of 
considering what dispositions of bis property he 
should make in favour of members of his 
family, or that he did not understand -the dis- 
positions which in fact he did make. AIR 1947 
PC 169 (172) = ILR (1947) Kar (PC) 265**ILR 
(1965) 1 Mad 722 (724) (DB)**A I R 1962 Andh 
Pra 178 (181, 182) (DB). 

(28) Proof of wills — Onus is on propounder 
and be must satisfy Court that the will is the 
last will of a free and capable testator and 
should remove suspicion if any. He must prove 
affirmatively that the testator knew and ap- 
proved contents of the document. The burden 
then shifts to persons questioning genuineness 
of will. 1968 Ker L J 123 (146 to 150) (DB), 

[See also 1963 Cur L J 65 (68) (Punj).] 

(29) The principle enunciated in the eaBe of 
Parker v. ?elgate, (1883) 8 P D 171 should be 
applied with the greatest caution and reserve 
wiien the testator does not himself give instruc- 
tions to the solicitor who draws the will 
but to a lay intermediary who repeats them tc 
the solicitor. The opportunities for error in 
transmission and of misunderstanding and of 
deception in such a situation are obvious, and 
the Court ought to be strictly satisfied that 
there is no ground for suspicion, and that the 
instructions given to the intermediary were 
unambiguous and clearly understood, faithfully 
reported by him and rightly apprehended by 
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the solicitor, before making any presumption in 

favour of validity. AIR 1948 P C 200 (202, 

203). 

(30) If a person has given instructions to a 
solicitor to make a will, and the solicitor pre- 
pares it in accordance with those instructions 
all that is necessaryito make it a good will, if 
executed by the testator, is that he should be 
able to think thus : “I gave my solicitor 
instructions to prepare a will making a certain 
disposition of my property; I have no doubt 
that he had given effect to my instructions, and 
I accept the document which is put before me as 
carrying it out”. AIR 1956 Madh B 246 (248) 
(DB). 

(31) Where true and sufficient reason is 
assigned in the will, the will does not become 
inofficious. (1948) 53 Mys H C R 80 (97) (DB). 

(32) Where the testator lived for nearly three 
years after the execution of the will, and the 
statements of the attesting witnesses indicated 
that be was in sound disposing mind when he 
executed the will the fact that he was almost 
blind and the defendants to whom he bad be- 
queathed the property had been living with 
him for a long time would not be sufficient to 
justify a finding of undue influence or lack of a 
proper dispositive mind. AIR 1961 Punj 411 (414) 
(DB). 

(33) When the testatrix was able to give to 
the lawyers the outlines of the manner in which 
the estate is to be disposed of and was able 
when the lawyers’ efforts were read out to her 
to understand that the instructions of the will 
had been complied with the requirements of a 
valid will are complied with. If the lawyer 
thought fit to make provision about easement 
rights which might be beyond the understand- 
ing of the testatrix, this inability of the testa- 
trix to understand the provisions as to easement 
right does not matter and certainly does not 
vitiate the will. AIR 1961 Cal 518 (520). 

(34) To say that the propounder being a 
legatee, the will must be positively proved to be 
tbat of the testator beyond all possibility of a 
reasonable doubt is to state the proposition a 
bit too broadly. It is true that when the pro- 
pounder of a will is also a beneficiary under it, 
then the Court has to scrutinise the evidence 
with care, so as to satisfy its own conscience 
that the document does represent to be a true 
will of the testator, and this is all that the law 
requires; besides, this would depend on the facts 
and circumstances of each case. (1961) 63 Pun 
L R 193 (205) (DB). 

(35) Medical evidence of doctor who treated 
the testatrix in her last illness on the question 
of her state of mind 13 to be preferred to the 
medical evidence of a doctor who did not treat 
her, but was called to counter the evidence of 
the attending doctor. AIR 1962 Andh Pra 178 
(186) (DB). . 

(36) In the absence of any medical evidence to 
show that in fact the testator had no capacity 
to understand the effect of his own action at 
the time when the will was executed by him, 
mere old age of the testator (90 years in the 
instant case) does not lead to such an inference. 
AIR 1962 Pat 481 (483) = ILR 41 Pat 379 (DB). 

(37) Finding on question whether person 
executing will was of competent understanding 
when he executed the will — Finding is one of 


fact — High Court cannot interfere in second 
appeal. 1963 Cur L J 65 (68) (Punj). 

3. “Not being a minor.” — (1) Onus of proof 
that testator was major when he made the 
will and was competent to execute it is on 
person relying on will. AIR 1968 S C 947 (951) 
= (1968) 2 S C R 292 == (1968) 1 S C W R 940. 

AIR 1941 Mad 179, Approved.) 

(2) A will executed by a person who is not a 
major at the time of the execution thereof is 
ineffective. AIR 1941 Mad 179 (180) (DB). 

(3) No Hindu can make a will who is lesB 
than eighteen years of age. (1912) 36 Bom 622 
(624) (DB). 

(4) Married woman governed by Indian Suc- 
cession Act of whose person and property 
guardian^ has been appointed by the Court 
cannot dispose of her property by will before 
she attains age of 21 years. aIR 1924 Cal 644 
(645). 

(5) Where the ground of defence is the mino- 
rity of the testator the onus is on the party 
propounding the will to prove that the alleged 
testator was of full age, AIR 1916 Mad 815 (816) 
(DB). (Obiter.) 

4. “His property.” — (1) Assent by legatee 
would _ not clothe testator with authority to 
deal with property over which he had no dispos- 
ing power. AIR 1929 Sind 19 (22) (DB). 

(2) A testator cannot alter the ccurse of Jaw 
by the use of '.mere negative words excluding 
certain relations, unaccompanied by any effective 
disposition of his property. (1880) 4 Bom 537 
(543) (DB). 

5. Explanation 3. — (l) The question of 
insanity is properly a mixed one — Partly 
within the range of common observation and 
so far fit to be considered by a jury; and partly 
within the range of special experience and so 
far the proper subject for medical inquiry. It is 
the office of the Court to inform itself, as far as 
opportunity permits of the general results of the 
medical observation and to approach the subject 
on two opposite sides thus indicated— Searching 
for a fit conclusion by alternately presenting 
the parallel of sanity and insanity to the 
sayings and doings of the testator. (1865) 1 P & 
D 398 (405). 

(2) A testamentary disposition cannot receive 
effect if it be shown that its provisions were 
prompted by an insane delusion or delusions 
existing in the mind of the testator. 1899 Ann 
Cas 1 (7). 

[See however (1880) 14 Ch D 674 (680).] 

(3) Partial unsoundness, not affecting the 
general faculties, and not operating on the mind 
of a testator in regard to a testamentary dis- 
position, is not sufficient to deprive a person of 
the power of disposing of his property. (1870) 5 
Q B 549 (556, 571). 

(4) Will— Mental weakness to constitute testa- 
mentary incapacity must be qua will in ques- 
tion. AIR 1933 Cal 574 (575) (DB). 

(5) Generally speaking, the Jaw presumes 
sanity in the testator. If the testator’s sanity is 
disputed, the burden of proof lies upon the 
person propounding the will to prove affirma- 
tively tbat the testator was of sound mind at 
the date of its execution and that he knew, 
understood and approved of its contents. If 
insanity of the testator before the date of will 


[The Indian] Succession Act, 1925 


[ S 59 N 6-7 1 849 


Section 59 — Note 5 (contd.) 
is oace established burden of proof lies on 
person propounding the will to show that it was 
niftde after testator’s recovery or during lucid 
interval. If it is not established, or habitual 
insanity dees rot exist; burden cf proving 
actual insanity at the date of execution of Ihe 
will shifts to person impeaching tbe will. AIR 

1932 B( m 588 (580). 

[See also (1865) 1 P & D 398 (434). (Case of 
monomania.)] 

[8] Where the general condition of a testator’s 
mind is deranged, his capacity fluctuating and 
the intervals of reason very abort it is incumbent 
upon the party propounding the instrument to 
show by more than ordinary proof, that at the 
precise time when the act was done the teetator 
was in the possession and exercise of his mental 
faculties. 0840) 13 E B 59 (62)=3 Moo P C 136. 

6. Explanation 4. — (l) It is tbe duty of tbe 
prepounder of a will to show that the testator 
had tbe testamentary capacity. To discharge 
that burden it must be shown that the testator 
had full understanding and reason ana judg- 
ment in respect of bi3 property and tbe parties 
whom he decided to benefit. Mere ability to 
sign does not necessarily imply tbe possession 
of full mental power requisite for a valid disposi- 
tion of property nor is it sufficient to sbow that 
the testator was conscious when he executed the 
instrument. AIR U15 Cal 225 (228, 230) tDE). 

2 ) Law presumes sanity in testator and 
where a will is not challenged it is enough to 
establish that the will was duly executed by 
testator that be was not a minor and that he 
was capable of making a will uuder the law by 
which he was governed. AIR 1932 Rom 568 
(590) 

(3) In order that a will may be found good, 
it is sufficient if, when will was rrad out to him 
and explaim d to him or also when he read it 
himself he was capable of understanding that 
his instructions in main had been earned out. 
AIR 1932 Bom 588 (590). 

(4) In case cf will if Court considers that 
‘due execution’ has teen proved, that in itself 
will amount to finding that testator executed 
the will with full knowledge of claims cf bis 
relations upon his bounty the state of his pro- 
perties and of every material circumstance. AIR 

1933 Cal 769 (770)(DB). 

!5) V>here mental capacity cf testator is chal- 
lenged by evidence Court must be satisfied 
before granting prebate that t< stator was of 
sound disposing mind and did know and ap- 
prove of contents of tbe will. AJR 1933 Cal 449 
(452) (DB)**<UR 1915 Cal 393 (396) (DB^-,1899) 
22 Mad 345 (346) (DB). 

[See also (U66) 1 P & D 398 (438). 

(6) A Court will not reject a will merely 
because its terms appear extraordinary against 
clear evidence cf due execution by a eempetent 
testator. But where tbe terms are unusual and the 
evidence of testamentary capacity doubtful tbe 
vigilance of the Court will be aroused and before 
pronouncing for tbe will the Court will require 
to bo satisfied beyond all reasonable doubt 
that the testator was full? eongizant of its con- 
tents and in a condition to exercise and did exer- 
cise thought, judgment and reflection respecting 
the act he was doing. AIR 1915 Cal 225 (?30) 
(DB). 

7. W/U by sick person. — (1) Wills by sick 
and dying — Degree-of understanding which law 


■ » 

requires is such as may reasonably be expected 
from persons in that condition. He must be able 
to exercise competent understanding as to gene- 
ral nature of the property as to state of his 
family and as to general condition and claims 
of objects of his bounty, as to nature of instru- 
ment which he executes, and as to general 
nature ard general cbjects and provisions which 
it contains ; if be can do that, though he may 
be very feeble and debilitated in understanding 
and be at point at death it is enough. AIR 1938 
Bang 322 (323) (DB). 

(2) Proof of testamentary incapacity — There 
must be clear evidence that the illness of the 
testator so affected his mental faculties as to 
make them unequal to tbe ta3k of disposing of 
hia property. (1911) 36 Cal 355 (367) = 33 Ind 
App 13 (PC). 

(3) Will by Tsick person — Prcof of testa- 
mentary capacity —Test— Test to whether those 
persons who normally would have been object 
of testator’s bounty, have been provided for in 
manner in which they would normally have 
been eo rrovided. (1966) 6 Law Rep 422 (439) 
(DB) (Myt). 

;4) The fact that tbe testatrix was unwell 
when the executed the will does not prose that 
ehe had not testamentary capacity. AIR 1945 
P C 174 <175)=I L R (1945) Kar rP C) 351** 
AIR 1965 Pun j 204 (215) = 66 Pun L R 1203 
(Testator does not have to be found in perfect 
state of health to have his will declared valid.) 


(5) Will by sick j ereon — Proof cf tostamentary 
capacity — NVbat must be proved is not unsatis- 
factory condition of body but want of compatent 
understanding — Fact of testator’s signature on 
will or that be presetted it for registration and 
admitted its execution cannot by itself con- 
clude the matters about condition of his mind. 
(1966) 6 Law Bep 422 (435) (DB) (Mys). 

(6) Where a will was executed by a man about 
two hours before hi3 death when his c ndition wag 
critical and when he was restless with pUn and 
tuere w„s . no information whatsoever either as 
to instructions if any given by him or the time 
when and ti e person to whom the directions were 
given and there was no evidence to sbow^ihat the 
will aa prepared was before execution reed over to 
and approved by him : Held that the propoun- 
ders bad failed to establish that the testator bad 
sound aDd disposing mind when be affixed his 
signature to the will. AIR 1915 Cal 226 (2301 
(DB 1. 


j 7 ; , . ul 6 lJ ‘ever 

and of extreme and increasing weakness, and 
after dictating one clause fell back exhausted 
and did not speak again till after the signature 
— Hin wife dictated the rest and tbe fair copy 
was brought to him to sign after an hour or eo 
when be held out bis band for pen but was not 
able to write He was made to sit up and bis 
band was guided. His holding out hia hand for 
pen wag the cnly act which made witness to 
think that bo understood what be was doiDg 
and had not spoken for the whole day except 
dictating the clause — It was held that these 
circumstances clearly indicated that the testator 
was not capable of testamentary act and the 
alleged codicil was not proved. (1898) 22 Bom 
17 (36, 37)=24 Ind App 148 (PC). 

18) Testator's physical condition on the day 
on which he signed will was so low as to necessi- 
tate administration of corarnin — Will jh 1 ing 
grossly inadequate provision for wife and 
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60. Testamentary guardian. — A father, whatever his age may be, may by 
will appoint a guardian or guardians for Lis child during minority, 

[1865— S. 47.] 


61. Will obtained by fraud, coercion or importunity. — A will cr any 
part of a will, the making of which has been caused by fraud or coercion, or by 3uch 
importunity as takts away the free agency of the testator, is void.* 

Illustrations 


(i) A, falsely and knowingly reprerents to the testator, that the testator’s only child is dead 
or that he has done some unduliful act and thereby induces the testator to make a will in bis, A’s 
frvour; such will has been obtained by fraud, and is invalid. 

(ii) A, by fraud and deception, prevails upon the testator to bequeath a legacy to him. The 
bequest is void. 

(iii) A- beirg a prisoner ty lawful authority, makes bis will. The will is not invalid by reason 
of the imprisonment. 

(iv) A threatens to sheet B, or to burn bis heme or to cause him to be arreEted on a criminal 
charge, unless he makes a bequest in favour of C. B, in consequence, makes a bequest in favour of 
C. The bequest is void, the making of it having been caused by coercion. 

(v) A, being of sufficient intellect, if urdkturfced by the influence cf others, to make a will yet 
being so much under the cr ntrol cf B that he ie not a free agent, makes a will, dictated by B. It 
appears that bo would net have executed the will but for fear cf B. r ihe will is invalid. 

(vi) A, beiDg in.so feeble a state of health as to be unable to resist importunity, is pressed by B 
to make a will of a certain purport and does so merely to purchase peace and in submission to B. 
The will is invalid. 


(vii) A being in such a state of health as to be capable of exercising his own judgment end 
volition, B uses urgent intercession and persuasion with him to induce him to make a will of a 
certain purport. A, in consequence of the intercession and persuasion, but in the free exercise of bis 
judgment and volition makes his will in the manner recommended by B. The will is not rendered 
invalid by the intercession and persuasion of B. 


Section 59 — Note 7 (contd.) 
correspondingly unreaaorable bequest made to 
mother — Kepugnant provisions even in respect 
of specification of persons in whose favour 
bequest was made — Held, these facts could not 
produce conviction of competent understanding 
on part of testator. (1966) 6 Law Kep 422 (434, 
444) (DB) (Mye). 

(9) Where the testator was being looked after 
by his sister aDd her husband and ho had a 
desire to benefit them and in executing the will 
be was not ignoring the legitimate claim cf 
one else and there was evidence to show that 
although he was suffering from tuberculosis, he 
went to a petition writer and to the Sub-Legis- 
trar’s office and executed the will : Held, under 
circumstances, will was not brought about by 
any undue influence and was valid. AIK 1934 
Lah 628 (629) (DB). 

(10) The protracted illness of the testator, 
his being very ill on tbe day of the alleged 
execution of the will, the progressive deteriora- 
tion in his signatures on the will, his great 
weakness ts evidenced by tbe fact that be had 
to be lifted up by others and seated on his bed, 
his inability to speak and the fact that he died 
within 5 hours of tbe alleged execution cf tbe 
will and the statement ef the witness that he 
refused to attest the will as the tc stater was 
unconscious leave no room fer doubt that at the 
time of the a)kged execution cf the wi 11 the 
testator was in fact incapable of understanding 
tbo nature of his act and was not in a sound 
disposing mind. AIK 1950 All 202 (205), 

(11) A patient of tuberculosis dees not lose 
his consciousness ordinal ily and therefore merely 
becauto ho was suffering from tuberculosis, it 
canr ot be said that he was net in a lit disposing 
min t. 1967 All L J 667 1669). 

(12: A testator may have a clear apprehension 
of the meaning of a draft will submitted to him 
under which the whole of his property was 


given to strangers and may approve of it, and 
yet if be wa3 at the time through infirmity or 
disease so deficient in memory that be was obli- 
vious of ths claims of his relations and if th-t 
forgetfulness was an inducing cause of his choos- 
ing strangers to be his legatees, tbe will is 
invalid. AIR 1948 P C 200 (203, 204). 

(13) Testamentary incapacity — Condition of 
testator at the time of execution of will — Speech- 
less and signifying intentions by pointing 
fingers— Will is void- AIK 1961 Assam 129 (131) 
(DB). 


Section 60 — Note X 

(1) This section is not made applicable to 
Hindus — Jf therefore Hindu father has power 
to appoint a testamentary guardian it is not by 
virtue of any statute but under Hindu law. 
(1907) 31 Bom 413 (417) (DB). 

(See also (1898) 21 Mad 401 (4C2) (DB). (A 
Hindu mother has no authority to appoint by 
will, a guardian for her son.)] 

(2) A testator cannot appoint a testamentary 
guardian cf his illegitimate children. (1871) 13 
Eq 36 (41). 


SECTION 61 — SYNOPSIS 

1. Scope. 

2. 1 raud — Averment cf. 

3. Coercion. 

4. Undue influence. 

5. Persons in fiduciary position. 

6. Husband end wife. 

7. Pardanasbin ladies, 

8. Proof. 

1. Scope. — [l] Section embodies principles of 
English Jaw. ILK (1952) 2 Cal 56 (62) (DB). 

(2) Unless it can be established that a will was 
•xeeuted by fraud or by a person who was not in 
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(vin) A, wit i a view to obtaining a legacy from B, pays him attention and flatters him and 
thereby produces in him a capricious partiality to A. B, in consequence cf such attention andl 

flattery, makes bis will, by which he leaves a legacy to A. r lhe bequest is not rendered invalid bv 
the attention and flattery of A, ^ 

[1865— S. 48 J 


[ ] This section applies to wills of Hindus etc. — See Sch. III. 


Section 61 — Note I (contd.) 
a fit disposing mind it cannot be thrown away 
merely on euspicion. 1957 All L J 667 (668). 

( 8 1 Where the testator, an illiterate lady in- 
telligently understood contents of the will when 
it wa3 read over to her and directed changes in 
it, it cannot be said that the will was not in- 
telligently executed. AIR 1972 S C 2296 (2299) 
= (1973) 1 S C J 382. 

(4) Where under a will writer gets a substan- 
tial advantage and the evidence is not sufficient 
to remove the suspicion and to satisfy the Court 
attaching to the provision that testator approved 
of it probate should not be granted of that part 
but should not be refused in respect of the re- 
mainder of the will. AIR 1929 PC 45 (50). 

(5) Law makes a great presumption in favour 
of genuineness of a holograph will for the very 
good reason that the mind of the testator in 
physically writing out hie own will is more ap- 
parent than in either a typed script or to a script 
written by somebody else. AIR 1660 Cal 551 
{552, 553) (DB). 

(6) Where a solicitor prepares a will in ac- 
cordance with Iho instruction given to him it 
would be a good will if the testator is able to 
think that he eao accept it as carrying out his 
instructions. AIR 1956 MadhB 246 (248) (DB). 

(7) Absence of authority from the testator to 
draft a will cannot be inferred where the testatcr 
copied the will from the draft without altera- 
tion is a case of tbe testator having approved 
the draft prepared by tbe other. AIR I960 Cal 
651 (553) (DB). 

(8) Once it is established that the testator 
was free and bad a sound disposing mind, then 
it is no longer tbe duty of tbe Court to go fur- 
ther to inject its own ethics of what is or is not 
a moral or a fair disposition according to the 
Court's own standards. AIR i960 Cal 551 (655, 
656) (DB) (1667) 12 Law liep 92 (105) (DB) 
(Mye). 

(9) Wherein a suit plaintiff sought only pos- 
session of property from one claiming right 
under a will and did not Eeek for declaration 
regarding validity of the will, though in the 
plaint ho alleged the will to be unnatural and 
did not admit its validity on grounds of undue 
influence and coercion, Held that the suit was 
maintainable and if the plaintiff succeeded in 
proving fraud or coercion the will would be 
void. 1967 Cur L J 768 (759) (Punj). 

10) Tbe fact that tbe propounder gets tbe 
largest benefit under the will, by itself does not 
make a will invalid in law. That circumstance 
is only a circumstance which should make the 
Court vigilant to examine the evidence with 
great suspicion but no mere. AIR 1960 Cal 561 
(654, 655) (DB). 

(ll) Defendants contesting a will on the 
ground of forgery cannot subsequently put up an 
alternative case of undue influence. AIR 1963 
Nag 816 (322) (DB). 

2. Fraud — Averment of — [1] In pleading 
general allegations, however strong may be the 
words in which they are stated, are insufficient 


even to amount to an averment of fraud of which* 
any Court ought to take notice. AIR 1915 P C- 
7 (13). 

3. Coercion. — {11 It is not correct to contend) 
that nothing can be ‘‘coercion" under Indian* 
law unless it satisfies the definition of coercion 
in S. 15 of the Contract Act. Outside S. 15, Con- 
tract Act, "coercion" must be taken in itE* 
general and ordinary sense as an English word 
(1913) 40 Cal 598 (611, 6l3) = 40 Ind App 5& 
(PC). 

(2) Threat to commit suicide to obtain tbe 
execution of a document amounts to "coercion" 
within S, 15, Contract Act. AIR 1918 Mad 41*;. 
(416) = 41 Mad 33 (SB). (Case under S. 15,. 
Contract Act,) 

4. Unduerinfluence — [l] (f it is established 
that a testatrix had retained sourd mental 
capacity, tbe fact that she was influenced to 
make some disposition in favour of an individual; 
cannot go to render the bequest invalid. (1958) 2 
Andh W R 654 (656) (DB). 

(2) Mere persuasion and importunity which 
do not unduly overbear the will of the testator 
would not be undue influence that would vitiate 
the will. (1970) 1 Mad L J 252 (256). 

(3) Every influence which is brought tc 
bear on a testator cannot be characterised as 
‘undue.’ If the testator retains his mental 
capacity, and there is no element of fraud or 
coercion the will cannot ba attacked on tb& 
ground of undue influence. AIR 1955 S C 
363 (366) = 1955-1 SCR I035*AIR I960 Cal 
551 (5551 (DB)*(1958) 2 Andh W R 654 (656) 
(]>B)*AIR 196G Madb B 246 (249) = ILK (1956) 
Madh IJ 227 iDB). (Persuasion, appeals to the 
affection or ties of kindred, to a sentiment of 
gratitude for past services, or pity for future 
destitution or tbe like are all legitimate and 
may be fairly pressed on a testator. FAIR 1948 
Cal 351 (352) (DB). 

(4) Every influence is not undue influence 
and mere fact that bequest is in favour of per- 
sons who were looking Rfter testator at or about 
time of will does not by - itself indicate that will 
was executed under undue irfluence. ILR (1966) 

X Cal 408 (413*414) (DB). 

(5) It is legitimate to urge upon a man wbo?e 
condition is precarious the desirability of 
making a will and the person doing so cannct 
be taid to have exercised undue influence A R 
1946 P C 156 (164). 

(6) A mere suggestion to a person to endow 
some properties for charitable purposes cannot 
amount to such influence as would render birr- 
not a free agent. (1948) 53 Mys H G R b0 (100) 


(7) Where a plea of undue influence on the 
testator is taken what is required to be proved 
la not ‘ undue influence as such but "such im- 
portunity as takes away the free agency of tbf 
transferor cr teBlator” AIR 1948 Oudh 165 (170) 


(?) Uaduo mfluenco, in order to render f . 
will void, rnuBt be an influence which can justly 
be described to have caused tho execution of a 
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paper pretending to express ft testator’s mind, 
bat which really dees not express his mind but 
something else which he did not really mean. 
i9S0 App Cas 349 <357). 

(9) Undue influence on testator in order to 
invalidate will must amount to coercion or 
fraud- Bad or morally cr ethically unjustifia- 
ble influence dees not amount to undue in- 
fluence. AIK 1955 NUO (Assam) 2304 * AIR 
1956 Madh B 246 (249) = ILR (1956) Madh B 
227 (DB) ** (1970) 1 Mad L J 252 (255) ** ILIi 

.1967 Cut 563 (£66-67) (DB). 

(10) Importunity or threats 3uch as the testa- 
tor has not the courage to resist, moral com- 
mand assorted and > i elded to for the sake of 
■peace and quiet or of escaping from distress of 
mind or social discomfort, these, if carried to a 
degree in which the free play of the testator’s 
judgment, discretion or wishes, is overborne will 
constitute undue influence, though no force is 
sitter used or threatened. AIR 1948 Cal 351 
(352) (DB *AIR 1956 Madh B 246 (249; = ILR 
(1956) Madh B 227 (DB). 

[See also (1969) 71 Punj L R (D) 338 (343). 1 

(11) To constitute undue influence for telling 
aside a will neitbr fiduciary relationship nor 
n dominating position will avail, Tbe circums- 
tance that one person bad unbounded influence 
over another even though it wa3 a very bad in- 
fluence, would not be undue influence so as to 
invalidate the latter’s will. AIR 1957 Ker 115 
(117)— ILR (1957) Ker 346 (DB). 

(12) Where the opponent in a probate pro- 
ceeding alleges that the testatrix was liable to 
tie unduly influenced by the propounder of her 
will on account of age and ill health of the 
testatrix what the Court has to consider is what 
is the actual evidence on the record with re- 
gard to the state cf her health at the time she 
made her will and if that evidence is clear that 
there was nothing seriously wrong with her 
health tbe Court cannot presume that she was 
liable to be influenced or should feel suspicious 
about tbe m&kiDg of the will* AIR 1956 Bom 
-4C4 (407) (DB). 

(13) The existence of undue influence in any 
particular case must be established as a fact. It 
P.e not sufficient fer that purpose to merely 
show that a person baa power unduly to over- 
hear the will' of the testator. It must also be 
shown that the power had been actually exercis- 
ed and it was by means of the exercise of that 
power that the will was obtained. AIR 1956 
Madh B 246 ( 249 ) = I LR (1956) Madh B 227 
<DB)*AIR I960 Cal 551 (554 ) (DB) * AIK 1953 
Cal 471 (473) = ILR (19£5) 1 Cal 55 (DB) * ILR 
<19£2) 2 Cal 56 *63) (DB). 

(14) Where there appeared motive and op- 
portunity for the exercise of undue influence 
iby persons relying upon a will and some of 
them in fact benefited by the will to the exclu- 
sion of other relatives of equal or nearer degree 
held that circumstances cf that character would 
lead the Court to scrutinize with special care 
the evidence but in cider to set it aside there 
mast be clear evidence that tbe undue influence 
was in fact exereisau. ^19X1 > j 8 Cal 3£5 (367)= 
38 Ind App 13 (FC). 

(15) Where testator lived for nearly three 
years after the execution of the will and tbe at- 
testing witnesses deposed that he was in sound 
disposing mind when he executed the will the fact 


that he was almost blind and the defendant to 
whom he bad bequeathed the property had been 
living with him for a long time would not be 
sufficient to justify a finding of undue influ- 
ence or lack of.* proper dispositive mind, a 1 B 
1961 Punj 411 (4H) (DB*. 

(16) Mere physical presence cf a legatee at 
the time of the execution of the will or giving 
extra share to propeunder is net a circumstance to 
arouse suspicion about disposing capacity of the 
testatcr or-his free will or make tbe Court think 
that ; undue influence was .brought to bear on 
the testator. AlR 1952 Orissa 159 (160) (DB). 

(17) An attestor faking benefit under the 
will iso ly a legatee taking benefit under the 
will and he merely attests it in token of his 
witnessing its execution- That circumstance 
cannot lead to the inference that te exercised 
anv influence on tee mird of the testator. (19;8) 
63 Mys H C R 60 (102 ; (DB). 

(18) Undue influence cannot be presumed from 
fcoli&h and heartless nature of testator’s dis- 
positions. AIR 1924 P C 28 (33). 

(19) Mere disinbei iting one heir and pre- 
ference of other who was actively concerned 
with management of tbo estate of the deceased 
testator is not enough to establish undue 
influence- AIR 1930 Bang 43 {44; =7 Hang <20 
(DB). 

(20) Because a testatcr bequeathed all bis 
property to bis brother with whom he bad 
been residing it cairnot he said that the testator 
who was weak was also so enfeebled b disease 
as to forget bis ether relations. AIR 1953 Madh 
B 246 (248)= i LR (1956; Madh B 227 |DB*. 

*21) Non-revocation of will by the testator 
during hi3 lifetime indicates that will was not 
executed under undue influence. AIR 1S60 Cal 
551 (553) (DB). 

(22) Registration of the will is not conclusive 
proof of the testamentary capacity of toe testa- 
tor nor is it conclusive preof of want of undue 
influence. (1955) 8 Sau L R 110 (116). 

(23) Will in favour of person in attendance 
on testator — He must show that will originated 
iu testator’s own desire in order to remove 
suspicion that he himself had suggested and 
prepared it. (1910),5 Low Bur Rul 141 ( 14 4)(DB). 

(24) Person appearing before Judge as accused 
— Such person executing will in his presence — 
Will cannot be attacked on ground of undue 
influence. AIR 1935 Ml 425 (427) (SB). 

5. Persons in fiduciary position. — (*) If a 
donee or a legatee occupied a fiduciary relation 
to the donor, there is a presumption of undue 
influence iirespect,ve of whether fraud las or 
has not been committed. (1958) 2 Andh W R 
654 (656) (DB). 

( 2 ) A and her sister B who had been brought 
up in the home of their uncle C and were under 
bis influence t xecutcd a sale deed in his favour 
for ail inadequate consideretioo. After the death 
oj Ii, A sued to recover tbe property conveyed 
by the sale deed — Held that C stood in a fldu* 
ciary position towards A and li and therefore 
the sale- deed was cull and void as regards tbe 
share of both A and B„ AIR 19J8 Bom 93 
(94) = 43 Bom 173 (DB). (Case under S, 88, 
Trusts Act.) 

6. Husband and wife. — (l) If there is no evi- 
dence to show coercion in the special matter of 
codicils general assertions of the wife’s com- 
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mending character and the husband’s weakness 
and of wrangling about exponses wont for littlo. 
(1898) 22 Bom 17 (28)=24 Ind App 148 (PC). 

(2) In transaction between a Mabomedan 
husband and his purdanasbin wife the burden 
of proving tbe reality and the bona tide of the 
transactions is upon tbo husband. ( l£67 ) U ■ loo 
Ind App 551 (534, 585) (PC). 

(3) Where a wifo under pressure from husband 
did sign a document which was very different 
from what she supposed it to be and a document 
of the true nature of which she had no concep- 
tion. the document is open to the objection of 
having been obtained by pressure and conceal- 
ment of material circumstances and is not bind- 
ing on the wife. (Ia02) 6 Gal W N 809 (815). 
(Deed giving eecunty.) 

7. Prrdanashin ladiei. — fl) There is no abso- 
lute rule of law that, a gift by a pardanaahin 
lady cannot stand unless it is proved that the 
lady had independent advice. On a review of 
tbe circumstances relevant to tbe issue whether 
the grantor thoroughly comprehended and deli- 
berately and of her own free will carried out 
tbe transaction; if tbe conclusion is that the 
obtaining of independent advice would not really 
have made any difference in the result, then tbe 
deed ought to stand. (I9i4) 35 All 81 (91, 92)= 
41 Ind App 23 (PC). 

(2) In caee of deeds, and powers executed by 
pardanasbin ladies, it is requisite that those 
who rely upon them should satisfy the pourt 
that they have been explained to and under- 
stood by those who executed them. (1912) 
34 All 455 (462)=39 Ind App 156 (P C). 

8. Proof, — (1) The burden of proof that a 
will is genuine lies upon tbe person "-who sets up 
the will and n >t upon-the person who 19 prepared 
to impeach it. (1901) 23 All 405 (413)=23 Ind 
App 186 (PC). 

(2) The party who puts forward a docu- 
ment as the will must establish that the 
testator was competent to make it and he exe- 
cuted it. (1955) 8 Sau L It 110 (115) * (1958) 2 
Andh W R 654 (655 , 656) (DB), 

(3) The propoundtr of a will is required to 
show that the will was signed by testator and 
that be wasef sound and disposing state of mind 
and he understood the nature and effect of 
the dispositions and put bis signature to the 
document of his own free will. Ordinarily when 
the evidence adduced in support of these factors 
is disinterested and satisfactory the Courts 
would be justified in making a finding in favour 
of the propounder and ho may be taken to have 
discharged the onus that lay tn him as regards 
the proof. (1967) 12 Law Rep 92 (97) (DB) 
(My s). 

[See also AIR 1965 Him Pra 62 (63).] 

(4) Even in an ex parte case it has got to be 
proved not merely that a testator signed a will 
which was then attested by eome others but 
also that the will came from the testator a own 
desire and not from somebody eleo’s desire. 
There must bo some evidence to tbis. It cannot 
be presumed. Burden is on propounder. All, 1951 
Kutch 20 (22). 

(6) Where a will iB challenged propounded 
have to show not only that it was executed but 
that it was executed by the testator intelligently 
and that he had a Eound disposing mind and 
after they have put forward their evidence it is 


for the objectors to break that evidence down. 
AIR 1929 Oudh 178 (185) * (1967) 11 Law Rep 
734 (747) = ILB (1967) Mys 848 (DB). 

(6) The standard of proof to establish a will 
is that of a prudent man and not an absolute or 
conclusive one. The presumption against mis- 
conduct is not without its due weight as a circu- 
mstance of improbabiliy , though tbe standard 
of proof to tbo exclusion of all reasonable doubt 
required in a criminal case may not be appli- 
cable, Though it is desirablo that bj! the attest- 
ing witnesses capable of being called shot Id be 
examined to remove all suspicion of fraud, it io 
not absolutely necessary that where there are 
many attesting witnesses, the absence of every 
one not called should be specifically explained. 
AIR 1922 Gal 260 (266) = 49 Cal 132 {DB . 

[See also AIR 1960 Cal 551 (554) (DB).] 

(7) The onu3 probandi lies on the person 
setting up a will to show that the will is 
natural and in full accord with the feelings* 
sentiments and tenor of the life of tbo testator 
and that it was the last will of tbe testatrr. He 
ha 3 to establish both the elements before he can 
hope to get the decision in his favour. That 
the will is reasonable or proper in terms cr even 
that it expresses natural inclinations or deeires 
of the alleged testator will not, by itself, be 
sufficient. AIR 1959 Andh Pra 360 (362) (DB). 

(8) The onus probandi lies upon tbe pro- 
pounder to satisfy tbe conscience of court that 
the instrument so propounded is the last w ill of 
a free and capable testator, AIR i960 Cal 551 
(554) (DB) * AIR 1958 Madh Pra 86 (87) (DB) * 
AIR 1955 N U C (Bom) 5312. (No burden lies on 
tbe propounder to prove absence of undue 
influence.) * 1968 Ker Li J 123 (145, 14B) ^ 
AIR 1966 Andh Pra 305 (307, 308) = (1965) 2 
Andh L T 187. 

(9) Where the caveator alleges that the will is 
procured by fraud, undue influence or coercion 
etc., it is for him to prove these allegations. AIR 
1966 J & K 75 (80) = 1965 Rash L J 837 * * AIR 
1971 All 304 (307) * * AIR 1962 Andh Pra 178 
(187) (DB). (Mere presence of motive and op- 
portunity is not enough.) 

' [See also (1967) 12 Law Rep 92 (98) (DB). 
(Mys). (Even where there aro no such pleas but 
the circumstances give rise to doubts, it is for 
the propounder to satisfy tbe conscience of the 
Court.)) 

(10) Assertion that the will was made by the 
testator implies the proposition that the testator 
knew and approved of the contents of the will. 
Hence that proposition is also a part of the- 
burden of proof assumed by everyone who pro- 
pounds a document as a will. (1955) 8 Hau L F.- 
110(115). 

[See also (1970) 1 Mad L J 252 (254) * * AIR 
1951 Orissa 236 (237) = 17 Cut L T 38. (Onus i& 
fill the greater when the propounder takc3 a 
benefit under the will.)] 

(11) Onus probandi is in general discharged 
by proof of capacity and the fact of execution 
from which the knowledge and assent of it& 
contents by the testator will be assumed. J L It 
(1952) 2 Cal 66 (62) (DB) * AIR 1955 N U O 
(Assam) 2304 * (1955) 8 Bau L R 110 (115) * 
AIR 1929 Cal 484 (489) = 56 Cal 390 (DB). 

(12) There is no inflexible rule that when a 
testator of a competent mind has bad his will 
read over to him and has thereupon executed it 
all further inquiry is Ehut out. in cases whore, 
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She ingredient of fraud enters, it is impossible to 
fay down any clear and unyielding rule like 
this. (1875) 7 H L 448 (469). 

(13) m determining credibility of witnesses 
Court need not coniine itself to the way they 
baa deposed; it is open to it to consider the 
surroDding circumstances. AIR 1965 S C 354 
(357) = (1964) 6 S C R 814. 

(14) If a will has been prepared and executed 
under suspicious circumstances the onus will 
lie on the propounder to remove the suspicion 
and to prove affirmatively that the deceased 
testator knew and approved of the contents of 
the will. 3LR(1952) a Cal £6 (62) (DB) ** AIR 
I960 Cal 551 (554) (DB) ** AIR 1955 N U U 
(Assam) 2304**U955) 8 tiau LB 110 <115)**AIR 
1929 Cal 484 (489)=56 Cal 390 (DB). ( Presump- 
tion as to testator s knowledge of the provisions 
of the will arising on the proof of execution of 
Che will by him is liable to be rebutted by 
proof of suspicious circumstances, such as the tes- 
tator’s want of educaticn, physical infirmity 
etc.) ** AIR 1965 S C 354 (356, 357 > — (It 64) 
6 s C R 814 ** (1970) 1 Mad L J 252 ,254}** 
(1970) 74 Cal W N 290 (298) (DB). 

[Pee also 4 1970) 74 Cal W N 190 (Deprivation of 
wife from properties of testator by itself will show 
that the will is so unnatural as to create suspi- 
cion against genuiDeress of documert ) **1970 
Pat L J K 342 (352MDB) ** (,967) 11 LR 734 
(7 47) = j LR (1967) My s 848 (DB) ** 1987 Raj 
L W 456 (4€0> (Suspicious circumstances at- 
tending execution Quantum of proof of execu- 
tion are questions of fact — Test of proof is 
satisfaction of prudent man.}] 

(15) Onu3 is on the propounder to satisfy the 
Court that the will is not only the physical but 
also the mental act of (he testator. Where sus- 
picious circumstances are not capable of any 
reasonable c xplanation, oral evidence of execution 
and attestation will not be treated as sufficient 
to d it pel tke suspicions in the mind of the 

Court. AIR 1966 J and K 75 (fcO) =* 1S65 Kash 
L J 337. 

(16) Presence of suspicious circumstances 
makes the initial onus On prepeunder to prove 
will heavy; and unless it is satisfactorily dis- 
charged Court should be reluctant to tre»t docu- 
ment a3 last will of testator. 1973 W L N 65 ( ?1 ) 

(Kaj). 

(17) Every inaccurate recital in a will does 
not expose it to suspecion. Wbftt creates sus- 
picion is such a recital to which a testatcr of 
sound mind could not have been a party. ; 1967) 
11 Law Rep 734 (747)= 1LR (1967) 'Mys b4^ 
(DB). 

'id) Registration of a will is nowhere pre. 
scribed by Jaw. Mere nop registration would 
uo- make a will suspicious, so long a 3 there i3 
flatisfactory evidence to prove the testamentary 
capacity and disposing state of mind of the 
testator and the execution by him of hig free 
will. (1967) 12 Law hep 92 (106j (DB). 

(19) Testator dying within few hours after 
execution of will — Non mention of actual illness 
from which he was suffering does not create 
suspicion as to genuineness of tho will. AIR 
1S62 Andh Pia 178 (184) (DB). 

A Where a will which has not been regis- 

tered during the life time of the testator and has 
aot teen the light of day for about three years 
" t£ter . testator’s death, something more is 
required to be proved than the bare and formal 


proof of execution and attestation by calling 
only a few of the persons connected with it, 
1 lie scribe in fuoh cases is the most important 
witness, and when be and the propounder of the 
will ure not examined as witnesses, such non- 
examination Cannot but raise grave suspicions 
in the mind of the Court as to the genuineness 
and bona fides of tbe will. AIR 1951' Orissa 236 
(238)=17 Cut L T 38. 

(21) Fact that no adequate provision is made 
for ihe wife and cone for tbe daughter taken 
along with the fact that the testator used to 
sign blank paper is a very suspicious ciroum- 
stance militating against tbe genuineness of tbe 
will. AfR 1966 J and K 76 (83) = 1965 Kash 
L J 337. 

(22) An old widow, who had no other near 
relations in her husband's family would be 
having a natural affinity with her own nephews 
or nieces. A will in favour of nephews looked at 
from this angle cannot be characterised as an 
unnatural one. 3 973 W L N 65 (75) (Baj). 

(23) Where a person who has been enfeebled 
by a painful illness and had been suffer iDg great 
pain for some months before the will was execut- 
ed is led into tbe belief that 1 is wife was 
neglecting him and where the testator’s father 
and brother did not write to her about his health 
and send her any moneys to come down to him, 
though the testator asked them to do so, and 
the tesiator thereby conceived an unreasonable 
dislike cf hie wife brought about by the machi- 
nations of those who were near him — a will 
leaving a meagre maintenance to biB wife, whom 
he loved very affectionately all through his life, 
is not valid. AIR 1927 Mad 295 **297, 298). 

(24) Where the propounder is tbe principal 
beneficiary under a will end has taken a lead- 
ing part in procuring its registration and execu- 
tion, the circumstances are such as would excite 
suspicion and would require examination of 
the evidence with vigilance. Tbe prepourder i3 
not entitled to probate un ets tbe evidence 
removes such suspicion and clearly proves that 
the testator approved of the will. AIR 1930 
P C 24 (25) = 57 Ind App 95 * *IR 1 2,61 Cal 
359 (363) (DB) * AIR 1958 Madb-Pra 86 (87) 
(DB) * ATR 1956 Madh B 246 (248)=ILR (1956) 
Madh-B 227 (DB) ** (1955) 8 Sau L B 110 (115) 
** ILR (1953) 3 Baj 41 (44) * AIR 1930 Bom 539 
(541) (DB) * (1905) 29 Bom 530 (559,5601=32 
Ind App 142 (PC ) * AIR 1932 Cal 574 576); DB). 

'.‘[See also (1970) 1 Mad L J 252 (261) ** 1970 
Pat L JR 342 (362, 363, 364) (DB). ] 

(25) When the writer of a will has taken a 
very active part in the preparation of the will 
under which ho gels a substantial advantage, 
the propounders of the will must prove that the 
testator was aware of tbo contents of the will. 
Benefit need not be a pecuniary benefit, a 
legacy, ter instance, more or lees of a substantial 
nature AIR 1929 P C 45 (46, 47) = 56 Ind App 
62 — 8 Pat 382 ** AIR 1918 P C 306 (307) ** 
(1958) 2 Andh W R 654 (655) (DB) * (1903) 

1 Ch 27 (50, 61, 52). 

(26) Law requires that a person taking active 
part in the preparation of a will and is benefited 
under it, to the disadvantage of other legatees, 
should satisfy the Court that he has taken no 
undue advantage nor exercised any undue 
influence on the testator for his own benefit. 
AIR 1952 Orissa 159 (160) (DB). 

W Where tho propounder of the will is the 
only helper, companion and also the Mukh- 
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tyaram of certain lady, attending on ber in her 
illness and with none of her relations to advise 
her, gets her to execute a will in his own favour 
in respect of a very substantial property at a 
time when she is afflicted with a long illness 
and is far away from her borne, having been 
taken there by the mukhtyaram himself to be 
away from the heir of her husband who was 
entitled to the property: — Held that it was a 
clear case of undue influence, compulsion or 
fraud and it was highly imperative that the 
propounder proved the will to be tbe expression 
of a genuine and voluntary desire on the part cf 
tbe lady to bequeath her property in bis favour. 
AIR 1961 All 386 (390) (DB). 

(28* Tbe mere living of the testatrix with her 
daughter a beneficiary under her will, cannot 
possibly raise any suspicion when such living 
is satisfactorily explained, and especially when 
the testatrix is not an illiterate person. AtR 

1956 Bom 404 (407) (DB). 

(29) On proving execution of a will with due 
solemnities by a person of competent under- 
standing and apparently a free agent, tbe burden 
of proving that it was executed under undue 
influence is on the party who alleges it. AIR 
1955 S C 363 (364) = 1S55.1 SCR 1035 * AIR 

1957 Ker 115 (117/ = ILR (1957) Ker 346 (DB) * 
AIR 1956 Bom 404 (407) (DB) * AIR 1956 
Madh B 246 (249) = ILR (1956) Madh B 227 
(DB) * ILB (1952) 2 Cal 56 (63) (DB) ** (1970) 
Pat L R 342 (364) (DB). 

(30) For the objector it is not enough to show 
that there was motive and opportunity for the 
exercise of undue influence. It must be shown 
that the evidence discloses circumstances which 
cause tbe Court to suEpect that this was not the 
last true will of the testator and that, that 
evidence has not been displaced by the person 
upon whom rests the burden of displacing it. 
AiR 1930 Bom 639 (541) iDB). 

(31) Where a will is registered by the testator, 
it will fe a strong circumstance to support its 
genuineness. The same however, cannot be said 
of a will which is registered after bis death, or 
without his knowledge. Mere face that the 
signature appearing on tbe will is a genuine ore, 
does cot by itself, prove tbe genuineness cf the 
will, where the execu ion of the will is shrouded 
by suspicious and unnatural circumstances. AIK 
1966 J&K 75 (80) = 1965 Kash L J 337. 


Section 62 — Synopsis 

1. Revocation cf will. 

2. Joint w ill — Revocation of. 

3. Destruction or loss of will — Effect. 

4. Suit for carcellation of will. 

1. Revocation of will. — (1) A testamentary 
intention is ambulatory till death and a will is 
in its nature a revocable instrument. AIR 1959 
Pat c85 (587) * AIR 1949 PC 151 (l54)=lLR 
(1949) Bom 284 * AIR 1947 Pat 449 (452) (DB)* 
(1905) 27 All 14 (16) (DB). 

[See also (1910) 33 Mad 304 (307) (DB).] 


(2) If an instrument is on the face of it of a 
testamentary character, the mere circumstance 
that the testator calls it irrevocable does not 
alter its quality. A testator who makes his 
testament and last will irrevocable may yet 
revoke it. (19C9) 10 Cal L J 644 (646) (DB). 

(3) Where a deed was a unilateral one in 
which no consideration passed from the bene- 
ficiaries to the persons executing it and the 
latter in dividing the property in equal shares 
among the beneficiaries who were their nephews, 
merely expressed their wishes regarding what 
was to happen to their property when they died 
and tbe purpose for which they executed ’he 
document was to avoid family disputes af ter their 
death. Held, that there being nothing in the 
document by which the executants purported to 
bind themselves to make no alteration in their 
disposition of tbe property, the document could 
not be regarded as irrevocable* AIR 1947 Fat 
449 (464) (DB). 

(4) Mere expression of intention to revoke a 
will at some future date cannot amount to re- 
vocation. AIR 1938 Mad 616 (617). 

(£) Hindu will though not signed by testator 
or attested will, if proved to be the last will, 
operates to revoke the previous registered will. 
AIR 1927 All 497 (498)=50 All 314 (DB). 

2. Joint will — Revocation of. — (1) Where 
the mother and daughter, the only members of 
a thavazhi, execute a joint will in respect of 
their common properties, such a joint will can 
be revoked by either of them during the life 
time of both or by the survivor on the death of 
one of them. I960 Trav-Co L R 384 (386; (DB). 

(2) Where a mutual will made by husband 
and wife is separable, the disposition of each 
epouse can be treated as applicable to his or her 
share of the joint property aod each spouse wa9 
at liberty to revoke bis or her part of the will 
duriDg tbe co- testator’s life-time without com- 
munication with the co- testator or after the co- 
testator’s death. AIR 1947 Pat 449 (462) (DB). 

(3) Where by will both the executants, hus- 
band and wife, were devising tbe property of 
which each was the owner, in the first instance, 
to whoever survived and thereafter both of them 
devised the properly beloDgiog to them to the 
petitioners, and where the terms of the will 
showed that the wife 'asserted absolute owner- 
ship in tbe bouse and co-ownersbip in the 
money deposits in tbe Banks. Held that on the 
death of the husband, the wife could revoke that 
part of tbe wi)l by gifting away the houFe to 
another during her life time. 1 ho will would 
operate according to the tenor so far as it was 
the will of tbe husband and eo far as-it disposed 
of tbe half-chare in tbe Banking accounts. AIR 
1960 All 126 (130, 131) (DB). 

[See also AIR 1964 Mad 291 (298)=(1964) 2 
Mad L J 545 (DB),] 

(4) Clause in joint will providing that if tes- 
tators do not agree to revoke will its provisions 
shall be final — Effect of the clause after death 
cf one of the testators is to take away the other 
testator's inherent power of revocation. (1964) 
1 Ker L R 4 ( 6). 
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CHAPTER III 


OF TEE EXECUTION OF UNPRIVILEGED* WILLS 


63. Execution of unprivileged wills. — Every testator, not being a soldier 
employed in an expedition or engaged in actual warfare, t[or an airman so employed 

or engaged,] or a mariner at sea, shall execute his will according to the following 
rules : — 


(a) The testator shall sign or shall affix his mark to the will, or it shall be 

signed} by some other person in bis presence and by his direction. 

(b) The signature or mark of the testator, or the signature of the person 

signing for him, shall be so { laced that it shall appear that it was 
intended thereby to give effect to the writing as a will. 

(c) The will shall be attested by two or more witnesses, each of whom has 

seen the testator sign or affix his mark to the will or has seen son e 
other ? person sign the will, in the presence and by the direction of the 
testator, or has received from the testator a personal acknowledgment 
of his signature or mark, or the signature of such other person; and 
each o? the witnesses shall sign! the will in the presence of the testator, 


Section 62 ( contd .) 

3. Destruction or loss of will — Effect. — 
d) Here is a presumption that if a will traced 
to the possession of tt e deceased and last seen 
there is not fortliccmirg on his death, jfc is pro- 
eunietl to have been destrojed by himself anime- 
revo candi. In such a case, the paper is revoked. 
This presumption will have an effect unless 
there is sufficient evidence to rebut it. The pre- 
sumption will be more or less strong according 
to the character of the custody, AIR 194 6 Pat 

24 (26)= 2 4 Pat 395 (DB) * AIR 194 0 All 1 75 
(177) (DB). 

I See also 1967 All W R (H C) 643 (647).] 

[See however AIR 1953 Cal 597 (598) (DB\ 
(Obiter.)] 

( 2 ) loss of will docs not operate as a revcca* 
tion. AIR 1946 Pat 94 (27):— 24 Pat 395 (DB). 

4. Suit for cancellation of will.— ( 1 ) No suit 
for the cancellation of a will can lie so long as 
the testator is alive as he can at any moment 
during his lifetime, cancel his will and make a 
totally different disposition of his property. 
(1906) 27 All 14 (16) (DB). 

[See however (1891) 15 Bom 697 (701) (DB),] 


SECTION 63 — SYNOPSIS 

1. Scope and applicability, 

2. “Sign or affix his mark”. 


(3,i Esc cution under S. 50 of old Act inc'uc’cs 
the testators signature and the attestatiri b i_ 
witnesses and so long as there is no attestation 
the will is not executed. AIR 1925 Oudh 337 
(344 )= 29 Oudh Cas 8 (DB) ** AIR 1915 Oudh 
187 (188) (DB). 

(4) Due execution of will implies testamen- 
tary capacity and knowledge and formal execu- 
tion and attestation. AIR 1966 All 570 (575 = 
ILR (1965) 1 All 483. 

(5) Will prepared under direction of testa* 
tor — Attestors attest it aDd testator affixes bis 
thumb mark in presence of attestors — Execution 
is complete. AIR 1921 Bern 156 (157) = 45 Bom 
989 (DB). 

( 6 ) Will executed without attesting witnesses 
and deposited in Registrar's office but taken cut 
at Registrar’s office ten years afterwards in pre- 
sence of witnesses who signed same in proper 
place?, sufficiently satisfies previsions cf S. 50 
and must be taken as having been executed and 
registered on same day. AIR 1914 Oudh 52 (60) 
(DB). 

(7 i This tection applies to Hindu wills; henco 
no oral will would legally be made by a Hindu 
after January 1927. (194*0) 42 Pun LR 226 (328‘ 
(DB). 

[See however AIR 1928 Mad 1279 (1261) =r 52 
Mad 160]. 


3. Will comprised of several sheets— Signa- 
ture on. 

4. “Shall affix his mark”. 

5. “Signed by some other person,” 

6. Proper attestation — What is. 

7. Scribe as attesting witness. 

8. Endorsement by Registrar. 

9. “Has seen the testator sign.” 

10. Personal acknowledgment of his signa- 
ture. 


11. Proof of execution ard attestation. 


1 , Scope and applicability* — ( 1 ) This section 
merely lays down formal a tic s required to be ob- 
served m execution ard attestation of a will and 
does not concern itself with question of Droof 
AIR 1918 Cal 78 (79) (DB). 


( 2 ) Unprivileged will can only be made in a 
cordanee with the provisions of S. 63 . AIR 19< 
Bom 400 (402). 


( 8 ) Act applies even to wills made by Taluk- 
dars whose names are found in lists made for ap- 
proval but not yet approved. AIR 1931 P C 
24 (26). 

(9) Will executed by occupancy raiyat cf 
Urban tribe will take effect if executed only 
after obtaining sanction of the Deputy Commis- 
sioner as required by S. 46 ( 8 ) of the Chota 
Nagpur Tenancy Act (VI of 1908), as amended 
by the amending Act (II of 1938). 1967 BLJE 
167 = ILR 46 Pat 656 (659). 

(10) A will need not be in anv particular 
form. ILR 1954 Trav Co 419 (424)' (DB) * AIR 
1954 Trav Co 1S7 (197). 

( 1 1 ) Under S. 63 Ibe first condition requisite 
to render valid any testamentary disposition is 
that such disposition should be ‘in writing* 
though no particular form is required. The neTt 
condition prescribed for the validity of a will is 
that it should be duly signed by the testator. 
The third statutory requisite is that it should be 
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but it Blmll not be necessary that more than one witness be present at 
the same time/ t and no particular form of attestation shall be 
necessary/' t 
[1665 —b. 50.] 

[*] For privileged wills see Ss. 64. G5 etseque infra. This section applies to the wills 
of Hindus etc. — bee Sch. Ill infra. 

[t] Inserted by the Repealing and Amending Act, i927 (X of 1927), 8. 2 and 
Sch. I. 


[1] and not ‘mark.’ 

[$] that is not only some person other than the testator, but also some person other 
than the attesting witness. 

[*f] Both the witnesses need not be present when the testator signs or acknowledges. 
In the case of a privileged will whether written or oral, both the witnesses have 
to be present at one and the same time. — Bee S. 64 infra. 

[* }] \V hen the testator does not himself sign the will out some other person signs 
the will for him in his presence and at his direction, then there must be three 
pei sons in addition to the testator himself. Word will’ must include a codicil’ 
ti&i 6 — Otherwise there would be no rule as to the execution of the codici . 

Note;— Scottish law recognises another type of will which is called the Holograph 
Will that is a will written and signed by the testator himself. It does noc 
require any witnesses and is probative without v> itu esses. 


Section 63 — Note X ( contd .) 
attested by at least two witnesses. According to 
8, 63- the testator must sign or affix his mark to 
the will, or it must be Blgned by some other 
person in hie presence ard by his direction. AIR 
1962 ADdh Pra 54 (55) (DB). 

[See also AIR 1961 Orissa 16 0 (182) = I L R 
(1961) Cut 234 (DB).] 

(12) Joint wills are all along recognised in all 
jurisdictions. 1LR(19E4, Trav Co 4i9 (423) (DB). 

[See also (1964) 1 Her LR 4 (5). (Two wills 
by bueb&nd and wife with respect to tbeir pro- 
perties rolled into one - — \Y ill is joint.)) 

(13) The law requires that the previsions of 
S. 63 should be complied with. This compliance 
can be proved either by me&Da of oral evidence 
or in any other manner. AIR 1956 Punj l4o 
(146) = 1LR (19&6) Punj 157. 

(14) S. 63 has no retrospective operation. 
AIR I960 Punj 257 (258) = I L R (1968) Ponj 
1852 ** AIR 1957 Punj 146 .(148, 149) = I L R 
(19571 Punj 418. 

(15) Will made in 1914 — Before 1-1-1917, so 
far as wills made by Hindus in Punjab were con* 
cerned, no legal formalities wire ^required to 
effectuate the same — In the case cf such a will, 
requirements of 8. 63 need Dot be complied with. 
AIR 1963 Punj 208 (213> = I L R (1962) 2 
Punj 887. 

2. "Sign or afjix his mark.”-'— (1) The fact 
that a person who can sign bis name nukes a 
mark would not affect the validity of the will. 
But in such a case the evidence as regards the 
execution thculd be scrutinised with great care. 
AIR 1926 Bom 3£5 (865, 356) (DB). 

(2) Where a person who wag unable to read 
and write was in the habit cf using a name 
stamp and the stamp U3ed to be kept by a ser- 
vant and under his directions, the servant used 
to attach it to any doc ment, tho execution of 
will by the name stamp under the master’s 
orders was proper and came strictly within S. 5U. 
(1698) 25 Cal 911 (917) (DB). 

( 3 ) Testator putting bis signature in three 
places in typed will amongst testamentary 


clauses — Section 63 (b) held complied with. AIR 
1963 PuDj 66 (70). 

3. Will comprised of several sheets— Signa- 
ture on.— (!) Where will i3 wholly in hand- 
writing cf deceased and bears his signature on 
various pages thereof and alongside his signatuie 
on top of left-hand corner of first page are signa- 
tures of four witnesses and on each of ether 
three pages, signatures of two cut of those four 
persons, signature of testator on fiist page i& 
operative signature by which he intends to make 
document effective* Witnesscss put their signa- 
tures animo attestandi and will was properly 
executed by deceased. AIR 1816 Cal 630 (632) 

(DB). . 

i 2) Where each of tbe several sheets of a will 
is not signed or initialled but there ii one signa- 
ture at the end made with the intention of 
authenticating tbe whole instrument, such a 
signature is sufficient. It will be presumed that 
all" sheets were put together in tbe same order at 
tbe time of execution as at the testator 3 death, 
(1909) 10 Cal L J 644 (646) (DB). 

4. “Shall affix his mark.”— (1) Unprivileged 
will is not duly executed under S. 60 cf old Act 
where testator who cannot sign bis name simply 
t-usbes pen and hands it to some one to affi x 
hie mark He should affix mark himeelf though 
be is allowed under S. 50 to get will signed for 
him by substitute. AIR 1917 Mad 900 (901) — 

40 Mad 560 (DB). . - 

[f?ce however (1896) 6 QJad L J 209 (210).] 

(2) Execution of will — Thumb impression — 
Generally impression of left thumb to be taken 

Practice at certain plae^ of taking right thumb 

impressions of females to proved. AIR 1971 
All 304 (316). 

(3) To constitute a d'Tecticn it is not neces- 
eary that anything should be said. If a testator 
in making bis mark is assisted by some ether 
person and acquiesces aDd adopts it, it 13 just 
the same as if he had made it himself. AIR 1915 
Cal 766 (767) (DB). 

5. "Signed by some other person.”— ( i ) The 
words ‘‘seme other person.’ mean some ferton 
uther than any of tbe attesting v.itnessej. (1874) 
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11 Bom H O R 87(F8) ** AIR 1917 Mad POO (SOI) 
=40 Mad 550(DB)** (1883)9 Cal 226 (2S9)(DB). 

1 2 ) When an execution cf a will by a person 
other than the testator in his presence and by 
his direction takes place, it is sufficient for tfcat 
other to affix the signature of the testator him- 
self. Section dees not require that the other 
person executing t o will under the direction of 
the testator must sign in bis own name with 
sufficient indication to show that he has executed 
it under the testator's direction. AIR 1931 Mad 
436 (446, 447) = 67 Mad 979 (DB). 

(3) Provided the person who signs in the 
presence and by the direction of the testator at 
proper place the provisions of the section are 
complied with, aud it does not matter whether 
there are other words written by that perEon eo 
long as those words do not destroy the effect of 
the signature. AIR 1921 Bom 156 (157, 158) = 
45 Bom 989 (DB). 

(4) The proper form of signature is for the 
other person to sign tbe came of the testator 
and not bi3 own. Therefore, where some other 
person signs for tbe testator by writing out tbe 
testator’s name in his presence and by biB direc- 
ticn, it would amount to due execution within 
S. 63. AIR 1962 Andh Pra 54 (55, 56)=(196i) 
2 Andh W R 162 (Dti). 'Scribe signing the name 
under testator’s direction. There i3 compliance 
of testator with S. 63 (ah) 

[See also (1968) 31 Cut L T 874 (880). (The 
signing of a will through tbe pen of the scribe U 
in conformity with S 63.) 

(5) Where an illiterate testator admits the 
execution of a will before a Sub Begistrar and 
affixes his thumb impression thereto, there is 
proper execution of the will. AIR 1962 Andh 
Bra 54 (56) (DB). 

6. Proper attestation — What is. — 1) English 
decisions can be -relied upon for coming to a 
conclusion as to what is me-«nt by attestation 
under the Indian law. AIR 1946 Cal 168 (175;== 
ILR (1944) 2 Cal 388. 

(2) The word “attestation” means an aot in 
relation to the execution of tbe instrument. 
That act must be do re with the intention of 
attesting the executant’s signature 3 969 Ker L J 
562 (567, 5691 = 1969 Ker L T 656 (DB). 

(3 Attestation consist? in required number of 
witnesses (at least two) seeing the testator sign 
the will and tbeir signing in tbe presence of 
testator. ILR (1972) 2 Delhi 6S9 1706) (DB). 

(4) The object of attestation is for the testator 
to know that he has ocular evidence of the 
instrument having been subscribed by the wit* 
nesses, in so far as the attesting witnesses are 
concerned, the only sta ; utory requisite is that 
they should have the necessary animus at. 
testandi or intention to attest tho document. In 
fact, the proposition that if one o* the attestors 
speak to the signature of the testator, — then it 
is enough and no further probe is necessary to 
satisfy whether the signature as acknowledged 
has been affixed. (1968) 1 ML-J 356. 

(5) Attesting is more than merely signing on 
the will. It means signing a document for the 
purpose of testifying to the signature of the 
executant Therefore, even if a person sees the 
testator sign and signs the will after seeing the 
testator siga and in the presence of the testator 
he would not be an attesting witness unless he 


puts his signature on tbe will animo attestandi. 
AIR 1946 Cal 168 (171 173)=ILR (1944) 2 Cal 
388 ** AIR 1956 Him Pra 58 (59) ** AIR 1952 
Punj 237 (237, 238)** AIR 1936 Lah 367 (367). 

(6) In order to be an attesting witness a per- 
son need not cnl3 f sea tbe t xecuticn and sign in 
t ie presence ef tbe executant but must also 
sign as a witness. AIR 1950 Cal 401 1405 =1LR 
(1951) 1 Cal 34 (DB). 

(7) Will must be attested hy two or more 
witnesses each of whom has either seen testator 
Blgn or affix his xx ark to will or has received 
pereonal acknowledgment of his signature or 
mark from testator. Besides this, it is necessary 
that each of witnesses should sign will in pre- 
sence of testator. It- i 3 not essential that more 
than one witness should be preseDt at one and 
same time. AIR 1945 Lah 3 (8, 9)=1LR (1944) 
Lah 495 (DB) ** (1955) Madh B L J (HCR) 498 
(433)(DB)**A[R 1952 Trav-Co 195 (197) (DB)** 

1881) 6 Cal 17 (19) (DB) ** \IR 1925 Mad 861 
868). (Witnesses need not attert in each other’s 
presence. /^A l R 1915 Cal 756 (757, 75fr)(DB). 

[See also AIR 1957 Raj 180 (181)— ILR (1955) 
5 Baj 97l (DB). (It cannot necessarily be pre- 
sumed from tbe fact that the signature of tbe 
witness appeared at tbe end of tbe will that be 
must have signed in tbe presence of the testa- 
tor.)] 

(8) Attestations on mere assuarance are of 
course, quite illegal and contrary :to S. 63 but 
they are not eo uncommon nor so rare as to be 
ruled out. AIR 1971 All 30* (314). 

(9) On the proof of the signature of the de- 
ceased or his acknowledgment that he has sign- 
ed the will he will be presumed to have known 
the provisions ol the irstrumart he has signed; 
but tbe said presumption is liable to be rebutted 
by proof of suspicious circumstances. What cir- 
cumstances are suspicions is a question of fact 
in each case. AIR 1959 SC 443 (459) = 1959 
Supp 1 SCR 426. 

(10) For a valid attestation it is not neces- 
sary that the will itself must contain some- 
thing to indicate that person concerned signed 
as atteeting witness and emission, lacuna or 
insufficiency, if any, in that behalf can be sup- 
plied bv other evidence. ILR (1966) 1 Cal 4u8 
(411) (DB). 

(11) Attestation afttr acknowledgment by 
testator that he executed the will. It is suffi- 
cient attestation. AIK 19t3 Punj 66 (70). 

(12 Where the attesting witnesses affixed 
their initiate at tho time of . witnessing the exe- 
eu cion rf the will, it wia held to be a sufficient 
attestation (1*92) 15 Mid 261 (264) (DB). 

03) Will ie validly attested even where either 
of two necessary attesting witnesses has merely 
affixed his mark to tbe will AiR 1936 All 576 
(578)=58 All 1064 (FB) ** AIR 1954 Pat 360 
(363) (DB,** iIR 1953 Nag 266 (267)**AIR 1952 
Assam 93 (94)=ILB (1952) 4 Assam 141 (DB) ** 
AIR 1937 Bom 389 (391, 892) (DB). 

[But see (1885) 11 Cal 429 (432) (DB). (Case 
before the passing of General Clauses Act, 1897.)] 

(14) Mere signatures of witnesses towards tbs 
end of an instrument or soenwhere on an instru- 
ment are quite sufficient to show without expla- 
nation, that tho witnesses put their signatures 
by way of saying that they had seen tbe docu- 
ment being executed and had received an aek- 
nowlcdg nent. It is not necessary for them to 
state that they put their signatures in the 
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preeenco of the testator, A 1 It 1972 Pat 214(216)— 
1672 b L J R 256 (DB). 

(16) A will after having bceD exeouted but 
without having been signed by any attesting 
witnesses was deposited in a sealed cover at the 
office of the bub-Registrar. About ten years 
later, the executant went to the Sub ogittrar’s 
office- took out the will from the sealed cover 
and formally presented it for registration na a 
will and admitted its execution in the presence 
of attesting witnesses and these witnesses as well 
as the executant himself signed the document in 
'proper places* Held, that will is properly attested. 
AIK 1914 Oudh 62 (60) (DB). 

(16) A pleader sigDed the endorsement of pre. 
sentation made cn the cover as an identifier as 
required by S. 43, Registration Act. On 
cover was a superscription in Oriya, Bigned by 
the testator where the testator said ‘1 do execute 
this last will’. Htld, (Per Kulwant Sahay J.) 
that the pleader could be considered as an attest- 
ing witness (Contra Per Macpherson J.) ‘Jhat 
the pleader was purely a witness to the deposit 
of the will and had no arimus atteetandi. A I B 
1929 Pat 401 (403) = 8 Pat 419 (DB). 

(17) A will was executed by two executants 
who affixed their thumb impressions and against 
their thumb impressions one P signed on behalf 
of the executants. One K signed the will as a 
scribe and he stated that he read over the con- 
tents to the executants- He did not state under 
his signature that he attested the signature of 
the executants. The signature of one L also 
appeared on the will, but bis signature was frem 
the pen of K, and there was a murk below it. 
There was no evidence that this mark was by L. 
He was dead before proceedings were started iu 
Court. Held, that the will was not properly 
attested. AIK 1941 Pat 368 (369 j (DB). 

(18) Genuineness of a will cannot be ch&l. 
lenged because it was attested by a servant of 
the family, on the theory of improbability, 
specially when it was also attested by another 
responsible person. AIB 1953 Nag 316 (325)== 
ILK (1953) Nag 144 (DB). 

(19) It cannot be laid down as a matter of law 
that because the witnesses did not state in 
examination-in-chief that they Bigned ibe vill 
in ibo presence of the testator, there was no due 
attestation. It will depend on tbe circumstances 
elicited in their evidence, ibis is a pure ques- 
ticn ol fact. AIR 1955 S C 363 (367^ = it55 
SCR 1035 ** AIR 1961 Orissa lfcO (lb2, 183,= 
1LB (1961) Cut 234 iDB) ** AIB 1950 Punj 145 
1 143* = ILR (1958) Pun j 157 **1966 Raj L W 
187 **AIR 1965 Punj 14U (142) = 66 Pun L R 
1130. (A i R 1951 Punj 305 Htld no longer good 
law. ) 

[But see AIR 1955 NUC (Punj) IBIS** AIB 1951 
Punj 305 (307) (DB).J 

(20) A beneficiary in law is Dot incompetent 
to attest a will which give3 him benefit. That 
is not a suspicious circumstance by itself which 
can justify revocation of a probate. (1955) 59 
Cal W N 580 {586,**(l950) 28 Mys L J 124 (143) 
(DB). 

(21) Will in question attested by more than 
two witnesses — Will read over to testator who 
after admitting it, giving her thumb impression 
in presence of attesting witnesses — Will signed 
and attested by another at request of testator — 
Other attesting witnesses also signing in prc. 


sonco of testator — Attesting witnesses testator’s 
own servants and relations - Will held proporly 
executed and attested. Failure to call witnesses 
in better positions is not a auspicious circum- 
stance- AIK 1956 Pat 377 (382) (DB). 

(22) Where bofore tbo signature of ono B on a 
will there appeared tho Devaoagari Jotter ‘ga’ 
which is an abbreviation of the word “gawai” or 
witness and tbo signature of one S was preceded 
by the letter "da” which is an abbreviation of 
Dastkhat or "signed by” and B in bis endorse- 
ment on the will had said that he was putting 
his signature at the instance of tho testator and 
his ton S : Held that, these circumstances were 
not sufficient for holding that S bad signed the 
will as an executant or in lieu of his having 
given his consent to the execution of the will by 
the testator. ILR (I960) 10 Raj 1259 (1268) (DB). 
(1958 Raj L W 80, Reversed.) 

(23) One witness signing will downstairs — 
Other on otla of adjoining house — Attestation is 
not according to law. 1955 Madh B L J (HCit) 
1546 (1548) (DB). 

[8ee also 1966 Raj L W 197. (One attesting 
witness failing - to state that he saw tbe teBtator 
sign — Other evidence indicating that he must 
have seen him signing it — Attestation is proper.)] 

(24) Will executed in foreign country in con- 
sulate office and the testator signed the will in 
the presence of tbe consul general and another — 
Signatures of consul general appearing in tbe 
printed form at the baek with a note that 
consul general accepts no responsibility for its 
contents — ■ Held there was proper attestation. 
ILR (1963) 1 Punj 7 (l6j. 

(25) It is not neoessary that an attesting 
witness must either sign himself or put a thumb 
mark on the document. If the witness is illite- 
rate he can ask other person to sign for him, 
1962 BLJR 939 (942). 

7. Scribe as attesting witness. — (t) Scribe 
may be attesting witness to will but it must be 
shown that signature ot scribe was put down for 
purpose of attesting document- AIR 1939 Cal 
595 (596) (DB). 

(2) A writer of a document who has Been its 
execution and put his signature at the end of it 
in his capacity as a scribe cinnot be treated as 
an attesting witness. AIR 1950 Cal 401 (495) = 
ILK (1951) 1 Cal 34 (DB). i No distinction between 
meaning of word ‘attested” as used in S. 59, 
T. P. Act and S. 63, Succession Act.) 

(3) Where after tho will and before the signa- 
tures of tbe testator and tbe attesting witnesses 

the scribe bad written * dated in the band 

of Sham Lai, deed writer . The subject-matter 
of the will bas been read out to tbe testator and 
has been understood by him,” Held, that looking 
at tbe place where the scribe had signed ho was 
not acting as an attesting witness. He was 
nothing more than a scribe. AIR 1952 Punj 237 
(237). 

4) A scribe not signlDg or attesting tho will 
as a scribe is not a circumstance agninst the 
genuineness of the will. AIR 1953 Nag 3l8 
(324)=ILR (1953) Nag 144 (DB). 

(5) Tho question whether a scribe can be 
regarded as attesting witness has to be gathered 
from circumstances of each case, the main test 
being whether scribe signed document with 
intention of attesting signature of executant. 
The mere fact that tbe seribe wrote out entire 
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will doe3 not necessarily lead to the conclusion. 
A IB 1956 Him-Pra 68 (60) ** Alh 1953 Cal 462 
(463)=ILR (1955) 1 Cal 94 (DB). 

i See also (1970) 74 Cal W N 293 (294) (DB )** 
AIR 1952 Pun j 237 (237, 238;.] 

8. Endorsement by Registrar. — (t) Where 
a will bore an endorsement by tbe Sub-Regis- 
fcrar that the testatrix bad admitted execution 
of the will to him, the endorsement was also 
signed by the testatrix, marking her mark ‘‘by 
the pen of tbe scribe”: Held, that the signature 
of Sub-Regist rar must be taken as an attesta- 
tion and when eo taken, the will must be held 
to bo properly attested. AIR 1S22 Pat 402 (404) 
=1 Pas 300 (DB)*' AIR 1961 Pun] 411 (414) 
(DB)' : ' ;: AIR 1958 Cal 4 40 (443) (DB) AIR 1953 
Cal 462 (4651=1 Lit (1955) 1 Cal 94 (DB). 

LSee also AIR 1865 Punj 140 (142) = 66 Pun 
L R 1130 (DB)**(L685) 11 Cal 429 (433) (DB).] 

(2) 1 be Registrar who endorses on the cover 
containing the will but does not sign it, and 
copies the superscription and endorsement and 
signs the same in his Register No. 5 as re- 
quired by S. 43, Registration Act, jg not an 
attesting witness. Alii 1929 Pat 401 (403) = 
8 Pat 419 (DB). 

(3) Registration of Will not requiring regis" 
(ration Sub-Registrar and identifying wit - 
nesses may become attesting witnesses if they 
conform to the Jaw of attestation. AIR 1965 
Ker 32 (34, 35)=1964 Her L T 676. 

(4) Registrar’s certificate containing recital 
that testator admitted execution — Thumb im- 
pression of testator affixed — Recital in endorse- 
ment mentioning that signature could not be 
affixed because of testator’s physical incapacity — 
Fact that testator was duly identified mentioned 
— But nosignatures of identifying witnesses taken 
because soon after testator became unconscious 
— Endorsement held was admissible to prove 
execution. AIR 1962 Andb Pra 178 (183) (DB). 

9. “Has seen the testator sign.’ 1 — (1) Under 
the section it is sufficient if attesting witnes-es 
had clear view of testator at the time of signing. 
They nay not sec that his fingers moved at 
the lime. AIR 1920 * Judh 87 (92) (DB)**AIK 
1920 Oudh 96 (102) (DB). 

(2) TCbere at the time of signing will, testatcr 
and witness were iD different rooms and there 
was no evidence on the record to show one could 
have seen other when he was signing declara- 
tion : Held that presumption cannot be made 
that testator and witness were in visual pre- 
sence of each other while signing declarations. 
AIR 1828 Oudh 258 (259] = 3 Luck 482 (DB;. 

10. Personal scknowledment of bis sin- 
ntture — (1) It is sufficient if testator makes 
attesting witne*'ses understand that paper which 
they attest is his will though they do cot see 
him sign it. (1913) J5 Bom L R 209 (216) (DB,** 
(1846) 4 Mco P C 419 (442)*AIR 1951 Kulch 84 
(85)**(190O> 27 Cal 169 (171) (DB). 

’2) A “personal acknowlednienf ” of exeeu- 
ticn need not necessarily -be restricted to an 
express statement to that effect, but may in- 
clude words or conduct, or both, on the part of 
the testator which may be construed unequivo- 
cally as sucb an acknowledgment. AIR 1927 
Mad 1054 (1056)=50 Mad 927 (FB)* * (1968) 1 
Mad L J 356 ** AIR 1965 Punj 204 (705) = 66 
Pun L R 1208. 


(3) There is nothing in Cl. (c) of 8. 63 which 
enjoins that the communication of acknowledg- 
ment must be by express words and that it can- 
not be by implication. Tbe section doe3 not say 
that the conscience of the Court can stand 
satisfied only if a particular form or words are 
used by tbe testator. All that is required is 
that there must be an acknowledgment, that the 
acknowledgment must be personal, and that it 
must be of tbe signature or thumb mark. (1966) 
7 Guj L R 421 (425). 

(4) One may assume acknowledgment of signa- 
ture from conduct provided it is clear beyond 
doubt. AIR i967 Raj 180 (181) = ILR (1955) 6 
Raj 971 (DB). 

(5J There is nothing wrong for a testator to 
get the attestation of witnesses after acknow- 
ledging before them that he had executed and 
signed the will, it is not always necessary that 
the attesting witness should actually see the 
testator signing the will. AIR 1956 Andhra 1 (4) 
(DB). 

\6) The statement of a witness that he signed 
the will on being asked by the testator to etc 
so is not sufficient as an acknowledgment with- 
in S. 63 (c). AIR 1957 Raj 180 (181)= ILK 
(1955) 5 Raj 971 (DB). 

(7} The acknowledgment by the testatrix that 
the document is her will ig a sufficient ac- 
knowledgment cf her Signature and if tbe at- 
testation by the attesting witnesses was made 
in the presence of testatrix, the attestation was 
sufficient in law. The mere fact that the ac- 
knowledgment by testatrix was in tbe form that 
the document was her will and that it was not 
in the form that it bore her thumb mark is not 
in itself a circumstance which must lead to the 
conclusion that the will was not executed in due 
form. (1966) 7 Guj L B 421 (425). 

11. Proof of execution and attestation. — 

■ i) Tee term ‘executed’ signifies the acts re- 
quired of the p:r^on who makes the aeed either 
himself or through a representative and the 
term ‘attested’ signifies the act of the witnesses 
who see the execution and the same person can- 
not possess tlis twofold capacity. If the execu- 
tion is only through representative that re- 
presentative cannot be competent attesting wit- 
ness. AIR 1954 Pat 360 (363) (i>B). 

(2) In deciding whether the will was executed 
and attested as required by law, the Court is • 
not concerned with the contents of the will 
and tbe dispositions made therein. AIR 1953 
Nag 316 (320)= ILR (1953) Nag 144 (DB). 

(3) Affixing thumb mark on will is not a 
necessary legal requirement of execution — 
Putting pen mark on document satisfies law 
about execution - Existence of thumb mark on 
back, no evidence of execution. AIR 1862 Pat 
481 (483)=iLB 41 Pat 379 (DB). 

(4) Where a will is propounded in angwrr tc 
a claim of succession according to tbe pergonal 
law of tbe deceased, it has to be borne in mind 
that :-(l) The burden is on tbe propounder to 
prove due and valid execution of the will, (2) 
The propounder should show that the will was 
signed by the testator, that the testatcr at the 
relevant time was in a sound and disposing 
Etate of mind; that he uneretcod the nature and 
effect of the disposition and he put his signa- 
ture to tbe document cf his own freewill. (8) 
Ordinarily when tbe evidence is uninterested, 
satisfactory and sufficient to prove the scund 
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and disposing state of the testator’s mind atd 
tbo signatures required by law, Courts would 
bo justified in making tbo finding in favour of 
the p opouDder, The onus on him can be taken 
to be discharged on proof of those essential 
facts. (4) If there are any suspicious circum- 
stances surrounding the will, the initial onus be- 
comes very heavy. (5) The propounder of the 
will has to remove the euspicicns from tte mind 
of the Court by cogent and satisfactory evi- 
dence. (6> The result of those principles alwajs 
depends upon the facts and c i • cumetacces cf 
each caso and the nature and quality of the 
evidence. 1959 Jab L J 613 ^679/ (DB), 

(5) An initial normal presumtion is that the 
will containing the signature of testator was 
understood by him before he affixed bis signa- 
ture to it. But this presumption can be displac- 
ed by the surrounding circumstances. (1966) 6 
Law Rep 422 (437). 

(6) It is improper for a Court to start making 
all kinds of speculation as to the circumstances 
and suspicions which make it impossible that 
the will could have been executed. - It is bound 
to consider the evidence regarding the execution 
and attestation and if satisfied with that evi- 
dence it must pronounce in favour of that will. 
AIR 1956 Mad 566 (570). 

1 7) Every presumption will be made in favour 
of due execution and attestation in the case of a 
will regular on tbe face of it and apparently 
duly executed. AIR 1939 Oudh 213 (222) (DB). 

(8) Section 63 requires proof of the three 

things mentioned in eub-clauges (a), (b) and (c) 
of that section before a will crd be said to have 
been duly executed — Execution of a will does 
not merely mean signing of it by testatrix or 
putting her thumb impression cn tbe document 
but it means that all the formalities required 
and laid down by 8. 63, (1975) 1 Cut W R 631 

(635, 636). 

(9) Section p 3 places upon the propeunder of 
a will the duty to satisfy the Court that the 
testator did sign or affix his mark to tbe will 
or authorised some other person in 'his behalf 
who signed the will in tbe presence of the 
testator ihafc tbe signature was so placed, that it 
appeared to be intended to give effect to tbe writ- 
ing as will and tbe will was attested as required 
by the section. 1971 Simla L J 70 (76, 76). 

(a) Proof of execution 

(10) A testator bad no male issue but had 
only one minor daughter. Hia wife had pre- 
deceated him and be had not married a second 
wife. By his will be made provision for tbo 
marriage of bis daughter cut of certain specified 
part of bis estate. Tbe rest of his properties 
be gave to Tbakurji, Tbe will was Dot regis- 
tered. It was also objected that it was an 
unnatural will. Held tbat tbe will in question 
was duly executed ard probate thould bj issued. 
AIR 1954 S C 280 (282). 

I! 13) What is necessary for valid execution of a 
will is that the will must be signed by tbe testa- 
tor and it must be attested by two or more wit- 
nesses each of whom has seen the testator Bign 
tho will and further each of whom shall eign 
the will in the presence of the testator. If these 
requirements are satisfied then it must be held 
that the person propounding the will bsa duly 
proved tbe execution of it. (1965) 2 Mys L J 
112 (115). 


[12] In a caso where due execution of a will 
is disputed the conscience of the Court must bo 
satisfied. Respect must be shjwn to tbo view 
taken b v the trial Court on an appreciation of 
oral evidence, as to whethor due execution bas or 
has not been proved. AIR 1155 NU 3 (Bom) 5317. 

418) Even an implied admission or non-denial 
by oppoute party of due execution of a will may 
not justify dispensing with proof cf the will by 
tbe propounder. Even an agreement or compro- 
mise as regards the genuineness and due execu- 
tion of a will may not be enough for granting 
probate. Tbe will must be proved even in such 
cases in some form before a probate could be 
granted. Its baste cannot bs merely the consent 
of the parties. AIR 1955 KUC ( Assam J 2304. 

(14) The propoundor ha3 a more difficult task 
when proving the execution of a will than per- 
sons who have to prove execution of dccuments 
in cases other than those of wills. If he takes 
some benefit under tbe will, greater scrutiny 
and vigilance would also be indicated to any 
prudent man, this itself being a suspicious cir- 
cumstance -inherent in the transaction of will 
making. AIR i9n5 NOC (Assam) 2304. 

[fee also 1970 Pat L J R 342 (3f 5) (DB).] 

* 

(15) If a person taking an active part in 
getting a will prepared or executed gets a benefit 
under tbe will, the propounder must adduce the 
best evidence to remove suspicion regarding 
the will on account of such a circumstance. 
This principle, however, cannot be extended to 
an attestor who takes merely benefit under tbe 
will but has no hand in preparing the will, 
(1950) 28 ilys L J 124 (143) (DB). 

(16) The Court has to be E&tisfied that the 
will propounded is tbe last testament of a testa- 
tor who bad full testamentary capacity — The 
circumstances under which tbe Court has to 
determine the question are peculiar to wills. 
AIR 1955 NUC (Assam) 2304. 

(17) The mere fact that a will is not registered 
does not raako it improbable, much le?s impossi- 
ble tbat the will was executed. AIR 1956 Pat 
377 (380) <DB). 

(18) Where au illiterate testator admits tbe exe- 
cution of a will before a Sub-tvegietrar and affixes 
bis thumb impression thereto there i9 proper 
execution of the will. AIR 1962 Andh Pra 64 
(67, 58] = [196l) 2 Andh W R 162. 

(19) Tbe question of tbe execution of a will 
is a question purely of fact and if on this point 
the lower appellate Court ba3 given a clear 
finding tbat finding cannot be challenged in 
Becond appeal. AIR 1956 Funj 145 (145, 146) — 
I L R (19511) Pud j 157. 

[See also 1967 Raj L W 456 (460).] 

(20) The execution of the will can be proved 
by approved circumstantial evidence. AIR 1970 
Punj 182 (189). (AIR 1950 Mad 634, Foil.) 

(b) Proof of attestation 

(21) There can be no attestation before exe- 
cution. AIR 1958 Andh Pra 2f?0 (281) (DB). 

(22) No particular form of attestation is 
requirfd under the law. AIR 1954 Pat 360 (364) 
(DB) **113 (1960) 10 Raj 1259 (1268/ (DB). 

(23) The law as to attestation ol wills is con- 
tained in 8* 63(e) and the mode of proving docu- 
ments required by law to be attested is laid down 
in Ss. 68 to 72, Evidence Act. But there is no re- 
quirement that attesting witnesses should 
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identify each other or his signature. AIR 1966 
AH 570 (576) = ILE( 1965) 1 All 483. 

(24) No evidence that attesting witnesses 
signed in presence tf testator - — Attestation 
cannot be said to be proved. 1 LB (1964 ) Cut 27. 

(25) The propounder has to prove not only 
that the sign&vure on tbe will was that of tbe 
testator but also that the attestations were pro- 
perly made as required by Cl. ^c). It is not 
necessary to examino both or all the attesting 
witnesses if they bad signed in each other’s 
presence and they had received acknowledgment 
from testator. But if the attestations to tbe 
testatcr's signature were not made at the same 
time, it is necessary to prove that both tbe 
persons who put down their attesting signatures 
on different occasions had done soon iho ack- 
nowledgment of tbe testator. In such a case the 
will cannot be admitted to proof on the evidence 
of only one of tbe attesting witnesses. AIR 
1946 Bom 12 (16, 17)=ILR (1946) Bom 295 (DB). 

(26) A will ha3 to be proved like any other 
dooument except as to the specia) requirements 
of attestation prescribed by 8, 63. The test to 
be applied would be tbe usual test of the satis- 
faction of tbe prudent mind in such matters. 
AIR 1959 S C A43 (451) = 1959 Supp 1 S C R 
426 * * AIR 1964 S C 529 (531, 534, 535) ** 
AIR 1972 Pat 146 (154). (It would be idle to 
expect proof with mathematical certainty.) * * 
AIR 1969 Assam 118 (119) ** (1967) 66 Pun D R 
233 (236) (Delhi). 

[See 1967 Baj L W 456 (460) ] 

I See also AIR 1965 S C 354 (357, 358) = (1964) 
6 S C R814. (Where there are suspicious circum- 
stances tbe onu3 is on the propounder to ex* 
plain them to the satisfaction of the Court before 
tbe Court accepts it as genuine )] 

(27> In order to prove the due attestation of 
the will the propcunder of will has to prove that 
A and B the two witnessed saw tbe testator sign 
tbe will and they themselves signed the same 
in tbe presence of the testator. AIR 1955 S C 
346 (351) * * 1966 Baj L W 197. 

(28) Absence of recital of attesting witness at 
the bottom of Ia=t page of will that testator 
signed in presence of witnesses and the witness 
also signed in presence of testator — These 
circumstances held created great suspicion 
relating to valid execution and attstation of the 
Will. (1970) 74 Cal W N 290 (297, 298) (DB). 

(29) Strict affirmative proof of duo attestation 
is not absolutely necessary and the Court ought 
to make reasonable inferences in the facts of 
tho particular case. I L B (1952) 2 Cal 56 
(65) (DB). 

(30) In cases where the evidence of the attest- 
ing witnesses is not specific bat vague or 
doubtful or even where it is conflicting upon 
tho same material facts, the Court may take into 
account the surrounding circumstances of the 
cases and judge from the same, whether the 
requirements of the statute have been complied 
with. AIR 1953 Cal 462 (464) - 1 LR (1955) 1 
Cal 94 (DB). 

(31) Attestor giving evidence of attestation 
inadvertently omitting to say that he had 
attested will in the presence of testator, but 
narrating the sequence of events leading to tho 
inference that he attested in tho presence of 
testator — Omission, held, not to invalidate will. 
1967 Baj L W 363 = A I R 1968 Raj 41 (43). 


(32) Begistered will — One attesting witness 
deposing that he did not see tbe testitor 3ign 
tbe will but be signed tbe will on being satis- 
fied that the signature was of tbe testator, not 
in the presence of the testator — Other attesting: 
witness not examined — There is no proper 
proof cf attestation. AIR 1965 Ker 32 (33) = 
1964 Ker L T 676. 

(33) Where the attesting witness who ba3 
been produced is a lawyer who is in no way 
related to the person proving the will, mere non- 
production of other attesting witnesses would 
not be enough to raise any suspicion against 
tho will. 1957 All L Jour 667 (668). 

(34) Where it is found that the attesting 
witnesses or some of them prove hostile, the 
Probate Court is not powerless and may pro- 
nounce in favour of the validity of the will 
from the circumstances of tbe case taken as a 
whole. ILB (1949) 1 Cal 471 (475, 476) (DB). 

(35) Although the Act requires that a will 
has to be attested by two witnesses, 8. 68 of the 
Evidence Act permits the execution of tbe will 
to be proved by only one attesting witness being 
called. If that witness can prove the execution 
of the will the law dispenses with the evidence 
of the other attesting witness. But if that 
attesting witness cannot prove tbe execution of 
the will, then his evidence has to be supple- 
mented by the other attesting witness being 
called to prove the execution. AIR 1949 Bom 
266 (268) iDB) ** (19651 2 Ker L R 2fc3 (287) ** 
1957 MPLJ 139 (142) (DB). 

(36) Section 71 of the Evidence Act has no 
application when cne attesting witness has fail- 
ed to prove the execution of the will and ether 
attesting witnesses aro available who could 
prove the execution if they were called. AIR 
1949 Bom 266 (269) (DB). 

(37) Under S. 71, Evidence Act if the attest- 
ing witness denies or does not recollect the 
execution of tbe will, then its execution may be 
proved by other evidence. If tbe execution is to 
be proved by other evidence, then the proof of 
execution must satisfy the requirement of S. 68 
cf the Succession Act. (1965} 2 I-Iys L J 112 
(115). 

(38) The question whether tbe will set up by 
the propounder is proved to be the last will of 
the testator has to be decided in the light of the 
provisions of Ss. 67 and 68 of the Evidence Act 
and Ss. 59 and 63 of the Succession Act. AIR 
1959 S C 443 (451) = 1959 Supp 1 S C R 426. 

(89) Merely beoauso its terms appear to be 
reasonable, a document purporting to be a will 
oannot, without due proof of its execution, 
operate as a valid will. The law is that in order 
to be effective it should be the last will of a free 
and capable testator, AIR 1959 Andh-'^ra 860 
(362) (DB) ** AIR 1949 Bom 266 (270) (DB). 

(40) The infirmity due to the want of proper 
attestation of the will under S. 63 (c) can bo 
removed bv obtaining probate of the will. AIR 
1957 S C 875 (87C) = 1953 SCR 548. 

(41) If a will does not show attestation memo 
but there is signature of the testator at the foot 
and the subscription of two witnesses, then in 
the absence or death cf the witnesses t ie first 
and the main presumption is that the testator 
signed in the joint presence of the witnesses 
and that thoy subscribed in his presence. If in 
the presence of witnesses who were all present 
in the assembly the testator signed the will 
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and the circumstances show that the witnesses 
must have put their signatures in that assembly, 
the presumption aiises that the will was duly 
executed. (1909) 10U1L j 499 (501) (DB). 

(42) It cannot be presumed from tho mere 
signatures of two pereons appearing at the foot 
of the endorsement of registration of a will that 
they had appended their signatures to the docu- 
ment as attesting witnesses cr can be construed 
to have done so in their capacity as attesting 
witnesses- Section 68, Evidence Act, should be 
complied with in order that those two persons 
might be treated as attesting witnesses. AIR 
1955 S C 346 (351) ** (1968) 34 Cut L T 874 
(883). 

(43) The affixing of the signature of the attest- 
ing witnes&eB in the presence of the testator is 
the ordinary mode of attesting a document and 
is the mode by which attestation is defined in 
8. 3 of the Transfer of Property Act. If there- 
fore, under S. 90 of the Evidence Act, the pre- 
sumption of due execution of a will is drawn, it 
necessarily amounts to a finding that the 
attesting witness signed in the presence of the 
testator. Alii 1947 Pat 449 (451) (DB). 

(44) Where the Registrar not only asked a 
witness the formal question as to identity of 
the testator but caused the will to be read out a 
second time in his presence and only after the 
testator once again affirmed and acknowledged 
the execution of the will in the presence of the 
witness that the witness signed there was 
sufficient compliance as to the attestation, (1970) 
72 Punj L R 30 (33) (Delhi). 

(45) In cases of wills the presumption is that 
the attesting witnesses signed after the testator 
had signed. 'I he presumption is based on the 
maxim omnia praesumuctur rite eeeo acta. AIR 
1953 Cal 462 (464)=ILR (1955) 1 Cal 94 (DB). 

(46) If a will appears on the face of it to have 

been executed and attested in accordai ce with 
the requirements of the Succession Act, then the 
maxim Omnia praesumuntur rite esse acta ap- 
plies unless it is clearly proved by the attesting 
witnesses that tbe will was not in fact duly 
executed- A will cannot be invalidated merely 
because tbe attesting witnesses have chosen to 
give incorrect version of tbe facts and false evi- 
dence, AIR 1955 N U C (Punj) 4952 (1958) 1 

W L R 462 (463). 

(4 7) W hereon the face of it tbe attestation is 
not in accordance with law, the maxim omnia 
praesamuntur rite esse acta dees not apply. AIR 
1966 NUC (Punj) 1618. 

(48) One cf two witnesses attesting will alive 
but not examined — Surviving witness not shown 
to be incapable of giving evidence — Attestation 
of will cannot be held proved. ILR (1964) Cut 27. 

(c) Burden of proof. 

(48-A) "! he onus lies upon propounder. In 

discharging that burden he must not only prove 
that tbe will was properly executed and attested 
bu: also that tbe instrument so propounded Is 
the last will cf a free and capable testator. 
Generally, of course, this enus is discharged by 
proof of capacity and the fact cf executirn from 
which the knowledge of and assent to the con- 
teats of the instrument are assumed. AIR 1953 
N*€ 316 (S 20)= ILR (1963) Keg 144 (DB) ** AIR 
1969 Andh Pra SCO (362) ** 1969 Ker L T 1310 
(1311) (DB) ** AIR 1966 Pat 377 (379) (DB) ** 

( 1966) Madh B L J (ECR) 428 (431) (DB)**(1848) 


53 Mys H C R 80 (84) (DB) ** AIR 1965 NUC 
(Assam) 2304 ** (1965) 2 Mad L J 387. 

[See also I h H (1971) 2 Punj 248 (2C0) ** AIR 
1962 Andh Pra 178 (DB).] 

(49) The onus of proving the will is on tbe 
propounder and in the absence of suspicious 
circumstances surrounding the execution of tbe 
will, preof of testamentary capacity and tbe 
signature of the testator as required by Jaw is 
sufficient to discharge the onus. Where however 
there are suspicious circumstances, tbe onus ia 
on the propounder to explain them to the satis- 
faction of the Court before the Court accepts the 
will as genuine. AIR 1964 SC ;529 (531. 534, 
537). 

(50) The onus of proving that the will is 
genuine and was duly executed lies on the sole 
beneficiary under tbe will. AIR 1965 Mad 519 
(523)=78 Mad L W 198. 

(51) Burden of proving due execution of tho 
will always lies on the party prenounding it;, 
he must satisfy the conscience of the Court that 
tbe testator at the time he executed the will wa& 
cf sound and disposing state of mind. The 
burden is discharged by tbe fact of execution 
from which knowledge and assent of its contents 
by testator will be assumed. (19t9i l S C W R 
819 (822) = 1969 SCD 729. 


(5-1 UnuB is on propounder to prove that it is 
a will of a free and capable testator and if there 
are suspicious circumstances surrounding its 
execution aDd attestation the propounder has to 
remove them to tbe satisfaction of the court. 
The burden is still greater when the propounder 
gets a benefit. AIR 3951 Ori?sa 236 (237)= 17 
tut L T 38 (DB) ** 1970 Pat LJR 342 (351 
352) (DB) AIR 1969 Assam 118 (119, 120) ** 
1968 Ker LJ 123 (146 to 149) (DB) ** (19651 2 
Mad L J 259 (261, 262). 1 

[Pee also 1973 W L N 71 (Raj) ** AIR 186G 
Andh Pra 354 (3C6).] 

(53 ) it is for tbe propeunder to prove the will 
and in the absence of suspicious circumstances 
surrounding the execution of tbe will, proof 
cf testamentary capacity and tbe signature of 
the testator as required by the Jaw is sufficient 
to discharge the onus. If there are suspicious 
circumstat ces and the propounder succeeds in 
removing them to the satisfaction of the court 
tbe court would give effect to the will even if 
the will might be unnatural in the sense, it has 
cut ctf wholly or in part rear relations. AIR 
1972 SC 2492 (2494)= (1972) 2 SCWR 7i5 s 

(54) Where the execution of will is surrounded 
by suspicious circumstances, propoander has to 
remove suspicion and to prove affirmatively that 
testator knew and approved cf its contents 

(1969) 1 S C W R 819 (822)= 1969 SCD 729 i* 
1968 Ktr LJ 123 (147). 

(66; Where tho genuineness of a will is chal- 
lenged, its propounder must prove to tbe convic- 
tion cf court that it is a real, voluntary and 
conscious act of testator — Bald fact of* regis- 
tration is insufficient to dispel suspicious circum- 
stances in a cnee. 1966 Ker L T 3G5 (357, 308). 

[Bee also 1864 Ker LJ 222 (233).] 

(E6) Where a will is prepared end executed 

"* .u r ® lrcu “? t ^ ncea which excite the suspicion 
of the Court, it 13 for those who propound the 
will to remove such suspicion and to prove 
affirmatively that the testator knew and an- 
preyed of the contents cf the document. AIR 
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Section 63— Nets 11 feontd.) 

1955 N U C (Assamj ‘2304 * F (1967) 12 Law Key 
92 (97, 98). 

(5'0 Testator net making proper provision fer 
bis wife and sister depending on bim — Pro* 
pounder getting sole benefit under the will sub- 
ject to maintenance of testator’s wife and sister 
— Prcpounder taking part in execution of will — 
Signature of testatcr not appearing to be his 
U3ua! signature — Testator in habit of signing 
blank papers Signature of testator net in same 
ink and not with saute pen with which body of 
will was written — Helj propounder was required 
to satisfactorily explain suspicious circumstances 
before be could get letters of administration, 
AIR 1962 S C 567 (5t>9, 571, 574)= (1962) 3 
SCR 195=(1962) 1 Cri L J 507. 

(58) Whore the caveator alleges undue in- 
fluence, fraud and coercion, the onus is on him 
to prove the same Even where there are ro such 
pleas tut the circumstances give riee to doubts, 
it is for the propounder to satisfy the conscience 
of the Court. If tbe prcpounder succeeds in re- 
moving the suspicious circumstances tbe Court 
would grant probate, even if the will might be 
uanatural and might cut off, wholly or in part 
near relations. AIR 1964 SC 529 (531, 534 , 
537). (AIR 1958 Cal 26-1. Reversed.) ** AIR 1969 
Assam 118 (119, 120). 

(59) Tbe objector must prove, not merely the 
fact that there was opportunity to propounder to 
exercise influence over the testator but that such 
influence was in fact exercised cn the particular 
occasion when testator executed will and that it 
was the result of such influence- The onus lies 
heavily on objector. ILK (1952) 2 Cal 56 (65) 
(DB). 

(60) The caveators al.'egiog fraud in registra- 
tion, must prove tbe same. However, even where 
there is no such plea, but the circumstances give 
rise to doubts it is for the propounder to satisfy 
the conscience of tbe Court that the will is 
genuine. (1970) 74 Cal W N 1041 (1050) (DB). 

(d) Evidence. 

(61) When the testator is shown to have had 
a sound and disposing mind, the mere fact that 
the propounders have been negligent — and 
grossly negligent — in not complying with S. 63 
aDd proving the will as they ought to, should 
not deter Court from calling for necessary evi- 
dence, in order to satisfy itself and its consci- 
ence whether in fact the will was duly executed 
or not. A IB 1949 Bom 266 (270, 271) (DB). 

(69) Where out of three only one attesting 
witness is available, the other two being dead, 
the fact that he may turn hostile does not excuse 
party producing document frem duty of calling 
him. A1B 1932 Mad 148 (1E0). 

(63) The circumstance that the registry is not 
in the Book appropriate for tho registration of a 
will is not ore that would invalidate the docu- 
ment. AIR 1954 TravCo 197 (197). 

(64) The production of a certified copy of a 
will more than thirty years old from Registra- 
tion Office cannot be considered to be sufficient 
to justify the presumption of due execution of 
tbe original will under the provision of 8. SO of 
the Evidence Act. AIR 1957 £ unj 146 (148)= 
ILR (1957) Punj 418. 

(65) An endorsement under S. 60 of the Re- 
gistration Act is admissible for tho purpose of 


proving that the executant admitted tbe execu- 
tion of the will that was produced before bim. 
AIR 1957 Punj 146 ( 148)=ILR (1957) Punj 418. 

"'66) Negative evidence about execution and 
attestation r eed not be acted upon when other 
circumstances and t videnoe prove execution and 
attestation. AIR 1953 Nag 316 (326) = iLR (1953) 
Nag 144 (DB). 

(67) Posi live evidence of execution and attes- 
tation sfcould be strong and cogent evidence 
which will .satisfy tbe ecnscienco cf Court that 
the will does represent the last will and testa- 
ment of the testatcr. AIR 1953 Nag 316 (323)= 
ILR (1953) Nag 14 4 (DB). 

(68) It is a dargerous method to find in favour 
of a will or against it by a mere comparison of 
tbe signatures of the testator with other signa- 
tures of his and especially eo.when the dissi- 
milarity relied upon is not that of a general 
character but merely cf particular letters. AIR 
1956 Mad 566 (569). 

(69) Advocate filing caveat ;on beba'f of tes- 
tator’s widow thereunder execution aDd genu- 
ineness of will was seriously challenged, ad- 
mitting due execution of will and refrain- 
ing frem examining sole attesting witness — 
Grant of prebate after comparing di puled sig- 
natures with admitted signature of testator but 
without ascertaining tbe circumstances which 
led to tbe admission of the advocate and without 
affording full opportunity to contest grant of pro- 
bate acd to cross-examine the attesting witness 
held had resulted in miscarriage cf justice. AIR 
1972 S C 1471 (1475) = (1S72) 2 S C J 517. 

(70) Will executed by dying person —Signature 
of testator not uncharacteristic cf his admitted 
signature — Direct evidence of three surviving 
attestors that they saw testator executing the 
will — The fact that signature was in shaky 
handwriting held did not raise suspicion as to 
its genuineness. AlR 1S62 Andh Pra 178 (183) 
(DB). 

(71) Ae it is impossible that a testator can 
be called either to deny his signature or to 
explain the circumstances in which tbe will was 
executed, it is essential that trustworthy and 
effective evidence should be given to establish 
compliance with tbe ^eceeeary forms cf law. 
AIR 1956 Mad 569 (570). 

(72) T t is legitimate to take into consideration 
the disposition which the deceased has made, 
the circumstances in which he was at the time 
when he made the will, and who were the people 
whom he would be expected to provide for. 
AIR 1955 N U C (Bom) 5317. 

(73 ) Even where there are suspicious circum. 
Etances and the propounder euceeedg in removing 
them, the Court wiil probate though the will 
might be unnatural and might cut off wholly or 
in part near relations. (I9’i0) 74 Cal \V N 1041 
(1050) (DB). 

(74) The recital in a solemn document like a 
will is very important and sufficient weight 
should be attached to it, and particularly when 
in respect of a matter which third parties cannot 
know and which was within the special means 
of knowledge o! the testator, the only possible 
eviderce is the recital in the will. (1948) 53 
Mys H C R 80 (93) (DB). 

(75) To establish a will, no higher standard 
of procf 13 required than what is necessary ac- 
cording to the statute law prevailing in India. 
(1948) 53 Mys H C R 80 (94) (DB). 


[The Indian] Succession Act, 1925 
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64. Incorporation of papers by reference. — If a testator, in a will or 
codicil duly attested, refers to any other document then actually written* as exp res. 
Bing any part of his intentions, such document shall be deemed to form a part of the 
will or codicil in which it ia referred to.t 

[18G5 — S. 51.] 


[ ' 1 Thi9 would probably be construed as including ‘printed 'engraved ’ ‘litho- 
graphed/ 'typed* etc. . ' wsgsagn uh 


[t] This section applies to the wills of Hindus etc. — See S. 57 and Sch. III. 


Section 63 — Note 11 (contd.) 

(76# Vi hen the propounder is also the benefi. 
eiary. the Court has to scrutinise evidence with 
care, so as to satisfy its own conscience that the 
document does represent to be a true will of 
testator. (1961) 63 Pun L R 193 (205). 

i77) In the case of will, there is no presump, 
t ion against its genuineness; nor ia there any 
presumption in favour of it. The standard of 
proof is what is required by 8. 3, Evidence Act. 
(1948) 53 Mys H 0 B 80 (96) (DB). 

(78) The registration of a will is an important 
circumstance which may prove its genuineness. 
But the mere fact that a will is registered will 
not by itself be sufficient to dispel all suspicion 
regarding it. If the evidence as to registration 
cn a clcso examination reveals that the regia, 
traticn was made in such a manner that it was 
brought home to the testator that the document 
was a will and thereafter he admitted its execu- 
tion and signed it in token thereof, the registra- 
tion will dispel the doubt as to the genuineness 
of the will. Registration may take place with- 
out the executant really knowing what be was 
registering. AIR 1962 S C 567 (Pr 23) = 1962 
(i) Cri L J 507=; ( 1962) 3 S C R 195=(1962) 1 
B C J 725 ** (1966) 7 Guj L R 421 (428). 

(79) There is nothing in law which requires 
the registration of a will. To draw any infer- 
ence against genuineness cf the will on the 
ground of its non-registration ia wholly un. 
warranted. AIR 19^4 S C 260 (281) ** 1971 Sim 
L J 70 (76) (HP) ** (1967) 12 Law Rep 92 (97). 

[See also AIR 1969 Assam 118 (120j ** (1966) 

2 Andh W R 134 (136, 138) (DB).] 

(80) If a will is registered, it may, prove it3 
genuineness, but mere registration is not suffi- 
cient to dispel all suspicious where suspicion 
exists without submitting the evidence of regis- 
tration to close examination. If the evidence as 
to registration reveals that the registration wa3 
made in a perfunctory manner, the fact that the 
will was registered would not be of much value. 
(1970) 74 Cal W N 1041 (1049) fDB). 

(81) Registration aod admission of execution 
by testator before Registrar — Such evidence 
proves execution and disposing mind of testator 
— Registration dispels doubt as to genuineness 
(1964) 63 Pun L R 1170 (1174). 

(82) Ordinarily when the evidence adduced 
in support of a will is disinterested, satisfactory 
aod sutficient to prove the sound and disposing 
state of the testator’s mind and his signature as 
required by law, Courts would be justified in 
making a finding in favour of the propound cr 
AIR 1959 fi C 44S(451)=1956 Supp‘1 B C It 426** 
195£ Ker L T 1310 (1311) fDB). 

H (83) Where there is proof of the testator’s 
signatures and the attestors’ signatures and none 
of the attestors is available there ia presumption 
that the will had been duly executed in terms 
required by section 63. (1966) 2 Andh WB 131 
(136,138). 

[Vol. 19.] 3. A.U. 85. 


(84J The factum of compliance with the pro- 

visions of 3. 63 should not be confused with the 
proof of such factum. AIR 1956 Punj 145 (146)= 
ILR (1956) Punj 157. VT 1 JLM V 'FI 

85) A probate whether granted in common 
form or in solemn form is an event in rem. The 
practice of the probate Court recognises two 
ways of proving a will. One is proof in common 
form and the other is proof in solemn form. The 
legal proof in either case must be there and is 
the same and not different. (1955) 59 Cal W N 
580 (590, 591). 

(86) Cogent and reliable proof of valid execu- 
tion of the will by the testator cannot be out- 
weighed by mere circumstantial improbabilities. 
But there must be positive and reliable testimony 
in proof of validity of execution. 1959 Jab L J 
673 (678) (DB). 


(87) Ihe evidence (oral and documentary) 
aloDg with the surrounding circumstances has 
to be examined collectively — Before rejecting 
evidence on ground of discrepancies Court must 
satisfy itself that the discrepancies cannot be 
i xplained on account of defective memory, fail- 
ing power of observation, AIR 1972 Cal 
210 (217). 

(88) All surviving attestors examined — Non- 
examination of Ecribe is of very little con- 
sequence. AIR 1962 Andh Pra 178 (184) (DB). 

(89) Execution and attestation challenged — 

Non- examination o^f all attesting witnesses does 
not necessarily disprove execution. (1970) 74 
Cal W N 1041 (1047) (DB), 1 

(90) Propounder taking benefit under will 

examining only one of attestors to will as re- 
quired under 9. 68 and not examining other 
witnesses— Held propounder wsb under duty to 
examine all available witnesses and to produce 
best available evidence in support of execution 
of will — Non-production of such available evi- 
dence resulted in presuming that evidence w»3 
unfavourable to him under S. 114. (1966) 2 An 
\VR 19 1(194). ' 


m (91) No evidence that attestors and executant 
signed the will in each other’s presence —Definite' 
evidence of ecribe that when he signed the will 
executant was not present and that he had not 
seen executant sign the will - No presumption 
can be drawn that formalities regarding execu- 
tion of will have been properly complied with 
1971 Ker It K 324 (328) (DB). 


Section 64 — Note 1 

(1) A will was executed but not registered 
withm one month as reguired by 9. >3, Oudh 
Estates Act. Subsequently an addendum n was 
made to it which referred to the will and ex- 

l’ . _ . was duly executed, attestl 

ed and registered. It was held that the former 
will, by virtue of 3. 51, fNow S. 64) formed part 

?lQon «^i* de t e -?i ?. D /L WaS ,0E r ally enforceable. 
(1902/ 2fi AH 121 (126) = 30 Ind App 54 (PC). 
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CHAPTER IV 

OP PRIVILEGED WILLS 


65. Privileged wills.* — Any soldier being employed in an expedition or 
engaged in actual warfare, t[or an airman so employed or engaged,] or any mariner! 
being at sea, may, if he has completed the age of eighteen years, dispose of his pro- 
perty by a will made in the manner provided in section 66. Such wills are called 
privileged wills. 

Illustrations 

0) A, a medical officer attached to a regiment is actually employed in an expedition. He is a 
soldier actually employed in an expedition, and can make a privileged will. 

(ii) A is at sea in a merchant ship, of which he is the parser. He is a mariner, and, beitg at 
sea, can make a privileged will. 

(iii) A, a soldier serving in the field against insurgents, is a soldier engaged in actual warfare 
and as such can make a privileged will* 

(iv) A, a mariner of a ship, in the course of a voyage, is temporarily on shore while sbe is 
lying in harbour. He is, for the purposes of this section, a mariner at sea, and can make a privi- 
leged will. 

(v) A, an admiral who commands a naval force, but wjao lives on shore, and only occasionally 
goes on board bis ship, is not considered as at sea, and cannot make a privileged will. 

(vi) A. a mariner serving on a military expedition, but not being at sea, is considered ss a 
soldier, and can make a privileged will. 


[1865-S. 52.] 

[*] This part would now apply to Hindus, Mobamadans etc. As to Hindus (includ. 
ing Jains, Sikhs, Buddhists, Lingayata, Brahmos Arya and Prarthana Sama. 
jists, in fact everyone who is born or brought up as such), see 8. 30 of the 
Hindu Succession Act (1956), S. 30. 

[\] Imerted by the Repealing and Amending Act, 1927 (X of 3927), S.2 and Sell. I. 

[J] This is a general name for the Navy of a Nation.. It would include a surgeon, 
purser, engineer, or any seaman. This should also cover Merchant Marine. For 
statute law as to Merchant Marine or Shipping, see The Merchant Shipping 
Act, 1954. 


Section 64 — Nate I (contd.) 

(2) Where a deed poll of the same date is re- 
ferred to in the will but net for tbe purpose of 
making or so as to make its contents a part of 
the will it does not . come within this section. 
(1905) 29 Bom 530 (564) = 32 Ind App 142 (PC). 

(3) The testator of a will made thrse specific 
bequests and gave tte residue of his estate to his 
son and appointed exeoutors in the will. This 
will was written on three sides of a sheet of 
paper and the signature and attestation were at 
the bottom of the third side and the fourth side 
contained a schedule *.of the testator s landed 
property and particulars of some personal pro- 
perty; it was signed by him but the signature 
was unattested. It was held that as witnesses 
who were present at and attested the will had no 
recollection of seeing the schedule and could ret 
give any explanation in regard to it, the docu- 
ment could not be looked into. (1878J 3 App Cas 
404 (414), 

Section 65 — Note 1 

(1) A eoldier under training cannot be said to 
be, in the absence of any other evidence, em- 
ployed in an expedition, or engaged in actual 
warfare within S* 65. AIK 1946 Oudh 73 (74). 

(2) Where an apprentice under the age of 
21 , and in tbe employment of a steBmsbip com- 
pany while ashore in England cn leave executed 
a will and again within the next week returned 
to the ship which sailed away, tbe executant 
was at the material time a seaman at sea with- 
in the meaning of 0* 11 of the Wills Act, 1837 


(C 26) (as explained by S- 1 of the Wills (Soldiers 
and Sailors) Act, 1918) the will havirg been exe- 
cuted while !n contemplation of sailing a fie:b 
voyage. (1951) 1 All E R 841 (851). 

(3) The deceased was a chief officer employed 
by the Anglo Saxcn Petroleum Co. Ltd., in their 
marine department. On January 11, 19*6, be 
went on furlough in England until April, 16. 
1946. He wa3 then awaitine re appointment to 
another ship. On April 25, 1946 the deceased re- 
ceived inductions from his employers to proceed 
to Sunderland to join a ship on April 30. On 
April 27, while at the sister’3 bou^e he made a 
nuncupative will. Held, that the decea=ed made 
the will in contemplation of sailing that particular 
voyage, and therefore be was a seaman at sea. 
within the meaning of S. 11 of the English Wills 
Act, 1837 when he made the will; and the will 
was valid. (1952) 1 All E R 852 (853). 

(4) Tbe deceased entered the Royal Air Force 
in February. 1942. In October 1942, he was tent 
overseas to Canada for training in operational 
duties on service as an airman. On March, 1943, 
while on this Eervice, the deceased wrote out a 
will, and signed it but did not get it attested. 
On August 1 1, 2943, the deceased, who had be- 
come a pilot instructor, died from injuries re- 
ceived as the result of an aircraft accident. 
Held, that the words “actual military service” 
in 8. 11 of the Wills Act (English) 1837 meant 
‘‘aotive military service”. The deceased was at 
the time when he made the will, in “actual 
military service” and therefore, ihe document 
should be admitted to probate as a valid will# 
(1948) 2 All EH &08 (911). 


[The Indian] Succession Act, 1925 
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66. Mode of making, and rules for executing, privileged wills. — (1) Pri- 
vileged wills may be in writing, or may be made by word of mouth. 

(2) The execution of privileged wills shall be governed by the following rules:— 

(a) The will may be written wholly by the testator,* 1 with his own hand. In 
such case it need not be signed or attested. 

(b) It may be written wholly or in part by another person, and signed by the 
testator. in such case it need not be attested. 

(c) If the instrument porporting to be a will is written whoiiy, or in part by 
another person and is not signed by the testator, it shall be deemed to 
be his will, if it is shown that it was written by the testator’s directions 
or that he recognised it as his will. 

(d) If it appears on the face of the instrument that the execution of it :n 
the manner intended by the testator was not completed, the instrument 
shall not, by reason of that circumstance, be invalid, provided that his 
non-execution of it can be reasonably ascribed to some cause other 
than the abandonment of the testamentary intentions expressed in the 
instrument. 

(e) If the soldier, t[airman] or mariner has written instructions for the pre-. 
paration of his will, but has died before it could be prepared and exe-. 
cuted, such instructions shall be considered to constitute his will. 

! O(f) If the soldier, t[airman] or mariner has, in the presence of two witnesses* 

given verbal instructions for the preparation of his will, and they have 
been reduced into writing in bis lifetime, but he has died before the 
instrument could be prepared and executed, such instructions shall be 
considered to constitute his will, although they may not have been 
reduced into writing in his presence, nor read over to him. 

(g) The soldier, I [airman] or mariner may make a will by word of mouth by 
declaring his intentions before two witnesses present at the same time, 

(h) A will made by word of mouth shall be null at the expiration of on& 
month after the testator, being still alive, has ceased to be entitled tc 
make a privileged will. 

[18G5-S. ' 

[*] This would be a Holograp will of Scottish law. 

i inserted by the Repealing and Amending Act, 1927 (X of 1S27), S. 2 andSch. I* 



CHAPTER V 

OF THE ATTESTATION, REVOCATION, ALTERATION 
. AND REVIVAL OF WILLS 

67. Effect of gift to attesting witness. — A will shall not be deemed to te 
insufficiently attested by reason of any benefit thereby given either by way of bequest 


Section 65 — Note 1 (conld.) 

(5) A te 3 *ator who was 1? years of age and on 
leave in England from the British Army of 
Rhine executed a wiil in May, 1954, which was 
prepared on the advice of a solicitor and pro- 
perly executed according to S. 9 of the Wills, 
Act {Eng), 1837, i.n May, 1954, the British forces 
were in military occupation of certain areas in 
Germany by virtue of the unconditional sur- 
render of 1 945. The status And position of the 
forces in occupation were that of an army in oc- 
cupation of a foreign country by force of arms. 
Hu Id, that despite the lapse of almost nine years 
since the unconditional surrender, the service of 
the testator was directly concerned with a war 
which bad been in progress and that the testator 
was in ‘actual military service* in May, 1954 
within the meaning of the Wills Act (Eng.) 1837, 
and that the will was a valid will by virtue of 
8. I of the Wills (Soldiers and Bailors) Act 
(Eng.) 1918. (1958) 1 W L R 457 (461). 


Section 66 — Note 1 

(1) ~An entry in a kindred roll, prepared by 
the Military authorities on the basis of the 
information furnished .by the soldier cannot be 
considered as a will. AIR 1957 Andh Prp. 33fl 
(337)=ILft (1957) Andh Pra 540. 

(2) Where the language of the oral statement 
of the deceased soldier on the eve of embarkation 
olearly stated what he wanted to be done with 
his property after his death, it is iromateria’i 
for it to operate as a will, whether he knew ifc 
could have any testamentary effect; and '6 i<= 
equally immaterial whether other people thought 
or whether he thought, that he could only dr 
that by referring to a document which wa 3 then 
in existence. 1949-2 All E R 659 (661/. 


Section 67 — Note 1 

(1) The reason for the prohibition contained 
m this section is not the incompetency to giv- 
evidence on the ground of interest which hae 
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or by way of appointment to any person attesting it, or to hia or her wife or husband, 
bat the bequest or appointment shall be void so far as concerns the person so attest- 
ing, or the wife or husband of such person, or any person claiming under either of 

them. 

Explanation. — A legatee under a will does not lose his legacy by attesting a 
codicil which confirms the will. 

[1865— S. 54.] 

* " ' . ■ -Wri 

68. Witness not disqualified by interest or by being executor. — No 
person, by reason of interest in, or of his being an executor of. a will, shall be dis- 
qualified as a witness to prove the execution of the will or to prove the validity or 
invalidity thereof.* 

[1865— S. 55.] 

[*] This eeotion applies to the wills of Hindus etc. — See S. 57 and Sch. III. 


69. Revocation of will by testator’s marriage.* — Every will shall be 
revoked by the marriage of the maker, except a will made in exercise of a power of 
appointment, when the property over which the power of appointment is exercised 
would not, in default of such appointment, pass to his or her executor or administrator, 
or to the person entitled in ease of intestacy.' 

Explanation. — Where a man is invested with power to determine the disposi- 
tion of property of which he is not the owner, he is said to have power to appoint 
such property. 

[1865— S. 56] 

[°] This section does not apply to the wills of Hindus etc. — See Sch. III. 


Section 67 — Note 1 (eontd.) 

ceased both in England and India to be a 
disqualification but it is the suspicion or 
rather the chance of possible collusion which is 
favoured by the prospect of benefit. (1879) 4 
Mad 244 (246). 

(2) By S. 19, Oudh Estates Act, 1869, this 
section has been mads applicable to all wills 
and codicils made by any Taluqdar in Oudh. 
AIR 1925 Oudh 465 (465, 466) (DB). 

(3) Section 15, Wills Act (1 Vic. C. 26) annuls 
a legacy given to the attesting witness benefici- 
ally but does not annul a legacy which is given 
to somebody else and the witness is only a trus- 
tee for the purpose of directing the disposition 
of that legacy. (1868) 3 Eq 69 (74). 

(4) A bequest to an attesting witness is void 
whether or not the attestation of the witness is 
indispenable to the validity of the will. (1882) 4 
Mad 244 (245, 246). 

(5) Father making will and calling sons to 
sign it as token of consent to avoid quarrels 
among themselves — Sons, so signing, do not 
Bign as attesting witnesses. AIR 1927 P C 248 

(249) =52 Ind App 1 = 2 Luck 640. (AIR 1925 
Oudh 465, Affirmed.) **AIR 1928 Oudh 67 (76). 

[See also AIR 1929 Oudh 494 (507) = 5 Luck 
305 (DB). (Acceptance of the will shown by tho 
signature on it does not involve voidness of be- 
quest in favour of the signing legatee.)] 

(6) A presumption that the witnesses signed 
as attesting witnesses created by the position 
«f the signatures can be rebutted by parol evi- 
dence as to what actually occurred at the time 
of putting the signatures. A I R 1927 P C 248 

(250) =52 Ind App 1 = 2 Luck 640. 

(7) Attesting witness taking no benefit under 
a devise at the time of attesting it but subse- 
quently marrying a devisee under it — Marriage 
held, did not destroy the validity of the devise. 
<188(1) 6 Q B D 511 (312). 


(8) Bequest to son of an attesting witness 

independently and not as person claiming under 

the attesting witness is not void. Section 67, has 

no application. AIR 1937 Lah 292 (294). 

* * m m 

(9) A beneficiary m law )s net incompetent 

to attest a will which gives him benefit. That 
is not a suspicious circumstance by itself which 
can justify a revocation of a probate. (1955) 59 
Cal W N 580 (586). 


Section 69 — Note 1 

0) The rule of tbe English law which makes 
a woman’s will null and void on her marriage 
is part of the matrimonial law and not of the 
testamentary law. (1900) 1900 P D 211 (240). 

(2) An ante-Duptial will executed by a woman 
having a foreign domicil where marriage does 
not revoke a will is not revoked by the acqui- 
sition of an English domicil by the woman and 
her husband subsequent to their marriage. (1904) 
1904 P D 269 (272. 273). 

(3) A will is revoked by a second marriage 
even in cases where a second marriage is lawful, 
e. g., in the case of Jews. (1876) 1 Cal 148 (149). 

(4) Decree absolute for divorce was obtained 
by A and B in India on 27-11-1879. B went to 
England and tbero married with C on 3-2-1380 
— C executed a will on 6-2-1880— C and B again 
went through a second form of marriage on 
2-4-1881 — Held that as the marriage celebrated 
on 3-2-1880 was within 6 months of the date of 
divorce decree it was invalid as it offended tbe 
Indian Divorce Act IV [4] of 1869 and the will 
was revoked by the subsequent marriage cele- 
brated on 2-4-1881. (1890) 15 P D 152 (156). 

(5) Where in a will made by a father there 
was, first of all a settlement on each daughter 
of the income of her share during her life, with 
remainder to her children or the other grand- 
children of tho testator as the lady should 
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70, Revocation of unprivileged will or codicil,* — No unprivileged will or 
codicil, nor any part thereof, shall be revoked otherwise than by marriage, or by 
another will or codicil,! or by some writing declaring an intention^ to revoke the 
same and executed in the manner in which an unprivileged will is hereinbefore 
required to be executed, or by the burning, tearing, or otherwise destroying! the same 
by the testator* | or by some person in his presence and by his direction with the 
intention of revoking the same. : J 


Section 69 — Note 1 (contd.) 
appoint and that for the moment as each share 
was so settled, t ie trusts in default of appoint- 
ment were not declared but tboro was a clause 
that ‘1 have all my residuary estate that may 
not hereby or hereunder be effeotually disposed 
of’. One of the the daughters made a will in res- 
pect of her share whereby sue created a trust in 
favour of her son. Subsequently she married 
again: Held that as the property, in default of 
appointment, could not have passed to the 
daughter’s heirs etc., the will made by the 
daughter was not revoked by her second mar- 
riage. (1921) 2 Ch 1 (5). 

(61 Frenchwoman residing in England and 
making a will — Subsequent to the making o:i the 
will she marrying a French who came to Eng- 
land from France to escape from punishment in 
his country — Both husbaDd and wife carrying 
a laundry business in England and investing 
sums in it — The husband returning to France 
after nearly twenty years: Held that the French- 
man acquired an English domicil and the ante 
nuptial will was revoked by the French woman’s 
marriage as the English law governed the matri- 
monial property. 1900 P D 211 (240). 

(7) A Christian testator domiciled in England 
died in Calcutta in 1947. He made his will in 
1942 BDd married in 1948. Lt was held that the 
law applicable was the English law and that by 
virtue of S. 18 of the English Wills Act (1837) 
the will stood revoked by the testator’s subse- 
quent marriage end the will not being made in 
contemplation of marriage was not saved by 
S- 177 of the Law of Property Act (1925). ILR 
(I960) 2 Cal 494 (496). 

(8) The will provided '* I give, devise 

and bequeath unto my fiancee Maida Edith 

Beck ” Held, that when the testator used 

the words he was expressing a contemplation of 
marriage to that named lady and the will was 
not revoked by his subsequent marriage to her. 
(1963) 1 All E B 928 (930). 

(9) The right of a testator to grant a power 
of appointment to a person designated in the 
will authorising to regulate the final devolution 
of the estate at the termination of the interest 
previously created has been recognised by the 
Courts of this land. AIR 1959 Andh Pra 448 
(451) (DB). 


Section 70 — Synopsis 

1. Scope. 

2. Another will or codicil— Revocation by, 

3. ‘‘Some writing.” 

4. Tearing of will — Effect. 

5. “Otherwise destroying.*' 

6. Destruction of will by third party. 

7. Intention to revoke, 

8. Loss of will — Presumption arising from. 

9. Burden of proving revocation. 

1. Scope. — (1) The revocation of an unprivi- 
leged will can only be by one or the other of the 
modes specified in S. 70. There cannot be any 


revocation by necessary implication. AiB 1951 
Bom 389 (341), 

(2) There is no law in Cochin relating to 
Wills and providing for the revocation of a 
deposited will. Nor is there any provision for 
revocation of unprivileged wills as in S. 70 of 
the Indian Succession Act. Therefore no parti- 
cular formality is necessary under that law for 
revoking a will except possibly the rule of pru- 
dence that when an inference in favour of revo- ' 
cation is asked to be drawn from the conduct of 
the testator, the conduct must be such as to show 
that his mind was directed to the question 
whether the will was to remain in force or not 
and his conduct proceeded on the footing that 
the will was no longer to be in force. Alienation 
cf part of property covered by a will is not 
indicative of revocation thereof. AIR 1960 
Ker 1 (7, 8)=ILR (1959) Ker 665 (FB). 

(3) Clause in joint will providing that if 
testators do not agree to revoke will its provisions 
shall bo final — Effect of clause is to take away 
testator’s inherent power of revocation* (1964) 1 
Ker LB 4(6). 

(4) Joint mutual will becomes irrevocable on 
the death of one of the testators if the survivor 
has received benefits under the mutual will. 
AIB 1964 Mad 291 (294)=(i964) 2 adad L J 545 
(DB). 

2. Another will or codicil — Revocation by.*— 1 

(l) The mere fact of making a subsequent testa- 
mentary paper does not effect a total revocation 
of a prior one unless tbe later document express- 
ly or impliedly revokes the former one. On the 
other hand, the execution of a second will which 
expressly revokes — or is entirely inconsistent 
with a former one revokes the first even though 
the second will is not forthcoming at the death 
of the testator, and itB contents are proved by 
oral evidence. (1952) 1 All E B 1030 (1031, 
1032). 

(2) Where the revocation of an existing will 

is sought to be proved by paro] evidence alone 
that another will bas beep executed such evi- 
dence ought to be stringent and conclusive. 
(1962) 1 All E B 1030 (1033). ((1854) 14 E Fi 

247, Foil.) 

(3) Where it is sought to prove tbe revocation 
of a will by oral evidence only, such evidence 
must be stringent and definite, free from vague- 
ness and uncertainty. AIR 1956 Orissa 151 
(154)=ILR (1955) Cut 125 (DB). 

(4) The will of a Hindu may be revoked by* 
parol. But the oral revocation of a written an cl 
registered will — that revocation amounting in 
itself to a nuncupative will — needs to be proved 
by the most unexceptionable evidence. There 
must be very cogent evidence to prove the 
animus revocandi which is so very essential for 
tbe purpose of revocation. AIB 1952 Nag 250 
(251). (AIR 1927 Mad 363, Foil.) 

(5) The doctrine of dependent relative revoca- 
tion is ODly a branch of the ordinary law of 
construing wi..s, When there is a cod’cil it is, 
always necessary to see to what extent it re- 
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Illustrations 

(i) A has made an unprivileged will. Afterwards, A makes another unprivileged will which 

purports to revoke the first. This is a revocation. 

(ii) A has made an unprivileged will. Afterwards. A, being entitled to make a privileged will, 
makes a privileged will which purports to revoke his unprivileged will. This is a revocation. 

[1865— S. 57.] 

[*] This section applies to the 'wills of Hindus etc. — See S. 57 & Sch. III. 

;[t] Mere fact of making -a suVsequent testamentary paper would not work a total 
revocation of a prior one, unless the latter expressly or in effect revokes the 
earlier or the°two are incapable of standing together. 

[+] The intention contemplated here is the present; words declaring a future inten- 
tion to revoke eg. by a codicil, are insufficient. 

[§] These words exclude cancelling or incomplete erasure or obliteration. Modes of 
destruction must be ejusdem generis, as cutting, throwing into water or the like. 

[*t] Destruction of one of two duplicate wills by the testator himself would amount 
to destruction of both. 

[*t] The Act does not ’ay down what is to happen when the testator with a view to 
setting up another one, destroys the will and the second will is void or declared 
as such. It seems the earlier will will not be considered as revoked. 


Section 70 — Note 2 (contd.) - » 
vokes the will, and it is elenJentary that no 
codicil revokes a will further than is required 
for the purposes of the codicil. That does not 
mean that all revocation is dependent on the 
efficacy of the codicil, because the latter docu- 
ment may show that an out and out revocation 
of the will was intended in any event, and 
where that is shown nothing will revive the will 
which has been revoked. (1956) 2 All E R 353 
(355).- . ; 

(6) Held, on facts that the doctrine of depen- 
dent relative revocation was attracted because 
the teBtator had revoked the prior will under a 
mistaken belief that he had made a subsequent 
valid will which offended the provisions of Sec- 
tion 116, Succession Act. AIR 1962 Ker 48 (49) 
(Pr 12) = 1961 Ker L T 500 (DB). 

(7) Execution of wills on different dates — 
Subsequent instrument not professing to be a 
codicil but is adequate to the disposition of 
entire property — Subsequent instrument can be 
held to supplant prior instrument. AIR 1918 
Mad 759 (762, 763) (FB).: 

(8) Will and codicil made — Subsequent re- 
vocation of will — Codicil cannot be deemed an 
integral component of the will and the mere 
fact of the revocation of the will cannot operate 
to revoke the codicil. AIR 1922 Cal 182 (184) 
(DB) * (1873) 16 Eq 19 (23) * (1870) 2 P & D 
78 (80). 

(9) Where a testator authorised by his will 
bis wife to adopt a son after hi3 death and he 
made & second will which wns silent as to the 
power : Held, that the power to adopt contaired 
in the earlier will was unaffected. AIR 1915 
IP C 37 (39)=43 lud App 20=39 Mad 107. 

f-O) An alternative inconsistent subsequent 
disposition which is not valid or effectual in 
itself, does net revoke an earlier disposition of 
the same property. AIR 1916 P C 37 (39) =43 
Ind App 20. 

11) A Hindu testator executed three testa- 
mentary documents. By the first he divided his 
whole property equally among bis six sons- By 
the second document he established a common 
cutchery, the managers of which were to look 
after their estates even after the son? have 
attained majority and to distribute profits 


among the sons according to their shares. By a 
third document the sons were deorived from 
getting personal possession and restrictions as to 
alienation were imposed upon them : Held that 
the restrictions contaired in the second and 
third document were invalid and inoperative as 
they barred the sons’ right to claim possession 
and therefore, the first will remained unaffected 
by the subsequent wills. (I8g8) 15 Cal 409 (421) 
=15 Ind App 37 (PC). 

(12) Earlier will together with two ccdioiis 
revoked by later will — Subsequent execution of 
third codicil to earlier will by which testatrix 
revived that earlier will together with one codi- 
cil — Revocation of third codicil — Revival of 
earlier will and codicil held not affected by 
revocation of third codicil. AIR 1951 Bom 339 
(344). 

(13) Testator by bis later will disposing of hia 
entire estate — Later will must be regarded 
having revoked his earlier will. AIR 1960 Madh 
Pra 255 (256) (DB). 

(14) In order to have the effect of revocation 
under Section 70 the existence and contents of a 
subsequent will moat be proved by evidence of a 
clear and satisfactory kind. But where the scribe 
of the subsequent will was not examined as 
regards its execution and the witness who was 
said to be the attesting witness did not say 
whether he saw the testator executing the will 
or rot, it could not be held that the subsequent 
will was proved and as such it did not revoke 
the earlier will. AIR 1962 Assam 106 (107, 108) 
= ILR (1962) 14 Assam 276 (DB). 

3. “Some writing”. — (1) There can be no 
clearer evidence of revocation of will than a 
statement made by the testator himself in a 
registered document that he has cancelled the 
will, whether the document itself operates as 
cancellation or not — Section 70 3 does not apply 
to this revocation and the formalities required 
thereby also have no application. AIR 1946 
Oudh 223 (224) (DB). 

(2) A will can only be revoked by a document 
executed in the same manner as a will or by 
tearing or destroying the will. A letter written 
by the testator intimating that he was revoking 
the will cannot be regarded as a valid revocation 
when it is not attested as required by law and 
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Section 70 — Note 3(contd.) 

ibtre whs no evidence that the will waa des- 
troyed. AIK 1965 Nag 128 (U8) = 1LB (1956) 
Nag 32 L (DB). 

4. Tearing of will — Effect. — (1) Writing 
of word “cancelled” on will with date and signa- 
ture by testator accompanied with tearing of 
will partially revokes will completely* AIR 
1916 Cal 400 (403) (SB). 

(2) Where a will professed to be executed 
under seal and was published and attested as a 
sealed instrument) when the seal wae torn off it 
ceased to be the instrument which the testator 
professed to execute and to publish to the attest- 
ing witnesses and through them to the world. 
(.1858) 3 H & N 341 (506). 


5. ' Otherwise destroying ” — (1) There must 
be an act of destruction and mere symbolical 
destruction is not sufficient. The destruction 
must be with an intention to revoke and by 
some method ejusdem generis with those des- 
cribed in that proviso in the section. Both under 
the English and Indian Statute Law, cancella- 
tion appears to have ceased to be one of the 
ordinary modes of revocation. AIR 192b Bom 
194 (197) == 52 Bom 663. 

(2) TV here a will is destroyed animo revo- 
candi, it amounts in law to a revocatlcn. This 
is a question of fact which has to be proved by 
tbe objector. Alb 1956 Orissa 151 (165) = ILK 
(1955) Cut 125 (DB). 

(3 Codicil written at foot of will — Testator 
revoking will striking off his signature to the 
will but keeping the codicil intact — Proof of 
testator's wish to die intestate Testators 
intention, held was to revoke both will and 
codicil. (1883) 8 PD 169 (170), 

6. destruction of will by third party,— 
(II Verbal authority to third party to d ®strcy 
will is sufficient to constitute revocation. (ib/»J 
3 Cel 626 (643) = 4 Ind App 228 (PC). 

7. Intention to revoke. — (1) The evidence 
as to revocation must satisfy the pre-requisites 
of intention to revoke followed by an act m 

pursuance of the intention of the testator. ILK 
(1954) 1 Cal 126 (132) (DB). 

(2) A defacement, obliteration or destruction 
without the animo revocandi, is not . sufficient. 
Neither is tbe animo revocandi. sufficient unless 
some act of obliteration or destruction is done. 

AIR 1916 Csl 400 (403) (SB). 

(S) It is open to a person who has made ft will 
at any time to alter or to revoke it. But if be 
has died leaving a registered will and has not 
taken any tangible steps to revoke such a trill 
it ie net enough to allege that the testator had 
at one time entertained the intenUon of do^ 
go AIR 1955 SC 566 (573. 574) = (1955) 2 
SCR 252. (A1B 1953 Cal 103, Affirmed) ** AIR 

1953 Cal 103 (1C6) (DB).) 

(4) 7n the absence of formal revocation as by 
a deed, tbe mere proof of the intention of the 
testator to revoke is not sufficient un 1 a 
accompanied by an act. As for instance, a will 
destroyed by a person of unEOund mird has not 
the effect of revoking a will. ILR (19u4) 1 Cal 
126 (132) (DB). 

(*V The statement by the testator in a subse. 
registered document that he bss actually 
cancelled the will is sufficient to express an 
intention by tbe testator to revoke the will. 
AIR 1946 Oudh 228 (225) (DB). 


(6) Though no particular formality ia necea. 
sary for showing an intention to revoke a will, 
for an inference in favour of revocation the con- 
duct of the testator, must Bbow that ti3 mind 
was directed to the question whether the wiil 
was to remain in force or not. AIK 1937 Mad 
26 (26) (DB). 

(7) Making various gifts during life time of 
psrt of tbe property included in tbe will does 
not ameunt to revocation of tho will. AIK 1928 
Lah 934 (936). 

(8) Where a testator after execution of a will 
enters into compromise wiih other members of 
his family ae a result of which he is allotted 
properties different from those that were allotted 
to him at the time of execution of the will, this 
has not tbe effect of revocation of the will. Since 
the will takes effect only after the death of the 
tettatcr, it will operate only in respect of pro- 
perties that the testator died possessed of. AIR 
1967 Andh Pra 93 (96) (DB). 

(9 A will should not be-' deemed to have been 
cancelled on tbe ground that it was not re- 
B ffirmed in other documents. A will will be 
effective till it is revoked either expressly or by 
necessary implication, such as by tbe execution 
of another. It does not need to be kept alive by 
making references to it in other document?. 
AIK 1957 Andh Pra 93 (96) (DB). 

8. Loss of will— Presumption arising from. 
(1) When a will is shown to have been in the 
custody of the testator, but is not found after 
his death, a presumption arises that the will had 
been destroyed by the testator for the purpose of 
revoking it. (1836) 1 Moo P C 299 (302)**(lf>76) 1 
P D 154 (217)**(1900) 1900 App Caa 604 (610) ** 
(1865-69) 1 P & D 281 (284, 285). 

[See also ILR (1954) 1 Cal 126 (128) (DB.)] 

(2) On proof of fact that the will had not been 
found after the death of the testator, it is net 
necessary for those, who allege that there has 
been a revocation, to prove, as a matter of fact, 
that there was a revocation or that tbe will bad 
either been lost or destroyed. (1858) 164 E R 626 
(629). 

[See also ILR (1954) 1 Cal 126 (128) (DB).] 

(3) The onus of rebutting tbe presumption of 
revocation lies on party propounding tbe will. 
(1636) 1 Moo P C 299 (302), 

(4) Such a presumption may be rebutted by 
the propeunder ol tbe will if he can show that 
the will v>as in existence after the death of the 
testator, or even from surrounding circumstances, 
such as, on proof of declaration of the testator, 
after tbe will and before bis death, of unchang- 
ed affection in favour of the devisees, or of an 
intention to stick to tbe devises originally made. 
1909 P 305 (307) * * ( If 06) 22 T L R 741.) 
(Upheld on appeal in (1907) 23 TLE 747.) * * 
(1970) 74 Cal TV N 1041 (DB). 

[See also ILR (1954) 1 Cal 126 (128) (DB). ] 

(5) The presumption of tbe English law that 
if a will traced to the testator's possession before 
his death but not forthcoming after hie death, 
bad been destroyed by him animo revocandi 
would be not so strong in India as in England, 
in view of tbe habits ard conditions of the 
people in India and must be applied with consi- 
derable caution. ILR (1954) 1 Cal 126 (129) 
(DBl ** AIR 1915 PC 111 (112)=1916 Pun Be 
No. 93**AIR 1950 East Punj 368 (360)** AIR 
1963 Pcnjab 208 (212) = ILR (1962) 2 Punj 915 
(DB). 
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71. Effect cf obliteration* interlineation or alteration in unprivileged! 
will.* — Ko obliteration, interlineation or other alteration made in any unprivileged 
will after the execution thereof shall have any effect, except so far as the words or 
meaning of the will have been thereby rendered illegible or undiscernible,f unless 
Buch alteration has been executed in like manner as hereinbefore is required for the 
execution cf the will : 

Provided that the will, as eo altered, shall be deemed to be duly executed if 
the signature} of the testator and the subscription of the witnesses is made in the 
margin or on some other part of the will opposite or near to such alteration, or at the 
foot or end of or opposite to a memorandum referring to such alteration, and written 
at the end or some other part of the will.S • v • ifiHHBn 

[1865— S. 58.] * || SR 

[*] This section applies to the wills of Hindus etc. — See S. 57 k Seh. III. 

.!_ Would oral evidence to show what the obliterated writing was be admissible in 
evidence? Also see S. 91 of the Evidence Act, 1872. 

L+] Hoes this mean that wills of illiterate persons who have only put their mark 
on the will are excluded from the 1 purview of this section? 

[?] Will here, as in S. 68 supra, must be taken to include “codicil”. 


Section 70 — Note 8 i contd.) 

[See however AIR 1914 Cal 365 (367) (DB). 
(Presumption applied )’ f * v 1904) 31 Cal 885 (891) 
(DB). ((1876) 1 P & D 154, Foil.)] 

(6) In ca^es where a will ia traced to the pos- 
session of the testator and is not forthcoming 
alter his death, the question whether the pre- 
sumption, that the will must be taken to have 
been destroyed by the testator with the inten- 
tion of revoking the same, should conclude the 
matter or not, has to be determined in the light 
of the fact of each case. AIR 1953 Cal 657 (660) 
— ILR (3955) 1 Cal 109 (DB)**AIR 1928 Cai 307 
(309)=56 Cal 482 (DB). (AIR 1914 Cal 365 and 
31 Cal 885, Not foll.)*n(l903) 13 Mad L Jo«rl35 
(136) (DB)**69 Pun L R (D) 297 = AIR 1967 
Delhi 128 (132) (DB). 

(See however (1804) 31 Cal 885 (891) (DB). 
(1876) 1 P & D 164, Foil.) ] 

(7) In a case where though there is some evi- 
dence to show that the key was always with the 
testator and it would appear that one N was 
managing the property of the deceased at the 
time and was a man of his confidence and that 
the key was possibly with him, and there is no 
evidence whatsoever of a search having been 
made immediately after the death of the testator 
or even at any other time, it would not be safe to 
conclude from this that the will was in the 
actual physical possession of the testator at all 
sometime before his death. No presumption can 
be drawn in sueh case that the will had been 
revoked because the original is not forthcoming. 
AIR 1969 Bern 287 (28b)=lLR (1959) Bom 210. 

(8) When a document like a registered will 
waB in the custody ot the testator at the time 
of his death and is not forthcoming after the 
testator's death, presumption may well arise 
that it has been mislaid. In this country a pre- 
sumption of revocation of a will cannot be drawn 
merely from the fact of its disappearance. AIR 
1956 Orissa 151 (165)=ILR (1956) Cut 125 (DB). 

(9) Ko general rule can be laid down as to 
the nature of the evidence which would be re- 
quired to rebut the presumption. In some cases 
even slight evidence may be eufticient to revoke 
the presumption. (1950) 54 Cal W N (2 D R) 99 
(103) (DB). 

(10) Where the essential ecnd> ion of the 

a ■ 


rule of English law in (1836) 1 Moo P C 299, “if 
a will traced to the possession of the deceased 
and last seen but is not forthcoming cn hi3 
death” has not been established, the presumption 
of Jaw that it is destroyed by the testator him- 
self does not apply. AIR 1946 Pat 24 (26)=2 
Pat 395 (DB). 

(11) Ooub lies on the person alleging revoca- 
tion — Will in possession cf persons interested 
to deny, not produced — No presumption t hat 
it was revoked can be raised. Alt- 1963 Pucj 
208 (212) = JLR.U962) 2 Punj 915 (DB). 

9. Burden of proving revocation. — (1) When 
the due execution of will ia proved in the manner 
required by law, it lies upon the objector to 
plead and prove revocation. If revocation is net 
pleaded, then the Court will not presume revo* 
cation from the fact that tbe will is not forth- 
coming. AIR 1914 Cal 265 (368)**<1870) 2 P A D 
172 (176). 

(2) The burden of proving that a will has 
been revoked rests on the objector. Ibat burden 
may be discharged by direct evidence or by an 
inference to bo drawn frern certain facts which 
the objector may succeed in establishing. In 
dealing with the question of revocation, tbe 
Court may also resort to a presumption which 
has been raised in similar cases by tbe Courts 
in England and applied with cauticn by the 
Courts in this country. AIR 1953 Cal 657 (659) 
= ILR (1955) 1 Cal 109 (DB). 

(3) The burden of proviog revocation of a 
will is on the party who sets up the plea and 
in order that the loss of a will may raise a 
presumption of revocation, it must oo proved 
that the will was not in existence at tbe time 
of the testator's death. AIR 1955 Trav-Co 177 
(179) = ILR (1955) Trav-Co 704 (DB). 


Section 71 — Note 1. 

(1) Section 71 applies to wills and ccdicils. 
1934 Mad W N 357 (360) (DB). 

(2) The rule of the English law that a will 
with false attestations is void for all pureoses 
when applied to Hindus does not go beyend 
this that the alteration in a will renders ifr 
invalid as the foundation of a suit by the party 
wbo has altered it or in whose custody it was 
when altered but that it does not render the 
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72. Revocation of privileged will or codicil. — A privileged will or codicil 
may be revoked by the teBtator by an unprivileged will or codicil, or by any act 
expressing an intention to revoke it and accompanied by such formalities as would bo 
sufficient to give validity to a privileged will, or by the burning, tearing or otherwise 
destroying the same by the testator, or by some person in his presence and by his 
direction, with the intention of revoking the same. 


Explanation, — tn order to the revocation of a privileged will or codicil, by an 
act accompanied by such formalities as would be sufficient to give validity to a 
privileged will, it is not necessary that- the testator should at the time of doing that 
act be in a situation which entitles him to make a privileged will. 


[1SG5-S. 59.1 


73. Revival of unprivileged will.* — (1) No unprivileged will or codicil nor 
any part thereof, which has been revoked in any manner, shall be revived otherwise 
than by the re-execution thereof, or by a codicil executed in manner hereinbefore 
required, and showing an intention to revive the same.! 


( 2 ) "When any will or codicil, which has been partly revoked and afterwards 
wholly revoked, is revived, such revival shall not extend to so much thereof as ha 3 
been revoked before the revocation of the whole thereof, unites an intention to the 
contrary is shown by the will or codicil.! 

[I 860 — S. 60.] 

[*] This section applies to the wills of Hindus etc, — See Scb, III infra. 

[I] The destruction of the revoking instrument is, therefore! not enough. 

[1] These words exclude oral evidence to show how a revival was intended to 
operate where it may be doubtful whether the whole or part of a will, which 
was first partly and then wholly revoked. 


Section 71— Note 3 (contd.) 

instrument void for all purposes and the altered 
instrument may be used as proof of some right 
or title created by. or resulting from, its having 
been executed. (1884) 7 Mad 302 (303) (DB). 

(3) This section applies only to alterations 
made after the execution of the will. Where the 
alterations made are unattested and the inten- 
tion of the will is clear even without them and 
la not affected by them will as it originally 
stood without the unattested alterations will bo 
admitted to probate. (1813) 19 Ind Cas 692 (693) 
(DB) (Lab >**11844-46) 4 Moo P 0 419 (463) = 
13 E R 365 ** AIR 1921 Cal 677 (686) = 47 Cal 
1043 (DB)**(1892) 16 Bom 652 (655, 656) (DB >. 
(Do.) 

(4) T executing a will in 1894 — In 3 901 T 
handing ever a copy of that will with various 
pencil alterations to W for custody — T by 
codicil confirming the copy- will as altered by 
him in pencil — Section 71 held did not apply 
as the alterations were made before the execu- 
tion of the will. (1902) 29 Cal 311 (313). 

(5) Blank spaces in the body of a will do not 
themselves make the will invalid. (1892) 16 
Bom 652 (665) (DB). 

(6) Where the Court has every reason to feel 
certain what the intention of the testator was 
on the day of execution of the will and the 
Court has no satisfactory information that the 
subsequent pencil alterations which the testator, 
in the wanderings of illness may have projected 
were anything more than transient and deli- 
berative, the Court should pronounce for the 
will without the pencil alterations. (1828) 1 
Bagg 490 (498) = 162 E R 655. 

(7) If there be any blemish in the deed by 
erasure or interlineation, the deed ought be 
proved though it were above i Dirty years old, 


by the witnesses, if living, and if they be dead, 
by proving the hand of the witnesses, or at 
least one of them, and also the hand of the 
party, to encounter the presumption arising 
from the blemish of the deed and this ought 
more especially to be done, if the deed impute 
a fraud. (1844-46) 4 Moo P C 419 (451) — is 
E R 365. 


Section 72 — Note 1 

(1) Where will is not a privileged will, 8. 72 
cannot apply to it. AIR 1933 Oudh 213 (221) 
(DB). 

Section 73 — Note 1 

• i 

U) Tha effect of confirming a will by codicil 
is to bring the will down to the date of the 
codicil and to effect the same disposition of 
testator’s property as would have been effected 
if the testator had at the date of the codieil 
made a new will containing the same disposi- 
tions as in the original will but with the altera- 
tions introduced by the codicil. AIR 1931 P C 
307 (308) **(1904) 1 Ch 726 (734). 

■2) A eodioil duly made to pass a testator’s 
real estate amounts to a republication of the 
will so as to make the will bear date with the 
codicil and to affect all the lands the testator 
had at the time of the making of the codicil 
(1893) 1 Ch 101 (110, 115). 

(3) Where a will is presumed to have been 
destroyed ammo revocandi, it is open to the 
plaintiff to bring before the Court evidence to 
rebut it and to show what the intention of the 
testator was in destroying the will. If the Court 
is satisfied that the destruction was conditional 
on another wi 1 being made, then the doctrine cf 
dependent relative revocation applies, and if 
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CHAPTER VI 

OF THE CONSTRUCTION OF WILLS* 


74. Wording of will. — It is not necessary that any technical words cr terms 
of art be used in a will, but only that the wording be such that the intentions! of the 
testator can be known therefrom. 

[1865— S. 61.] 

[*] Ss. 74 to 90 of this chapter apply to the wills of Hindus etc. — See S. 57 and 
Sch. Ill infra, 

[!] The intention must appear either by express words or by plain implication. 


Ssction 7 3 — Note 1 (contd.) 
this later instrument turns out to be invalid, 
the first will is not revoked by that destruction 
because the testator did not have any animus 
revocacdi, Evidence of the physical destruction 
of the will is not necessary. (1951) 2 All S K 
997 (1001). 


:Section 74 — Synopsis 

1. Construction of will — General principles. 

2. Technical words — Interpretation of, 

3. Construction of wills by Hindus 

1. Construction of wilt — General princi- 
ples. - (1) Albough the cardinal rufe in the 
construction of wills is to give effect -to the 
intention of the testator, the duty of the Court 
is to discover not wbat the testator meant but 
what is the meaning of his words. (1910) 11 Cal 
L J 461 (474) (DB) * ='■- 1 1881 ) 18 Ch D 531 (542)* 
(1966) 2 Mad L J 7 (9), 

(2) Technical words or words of known legal 
import must have their legal effect even though 
the testator osea inconsistent words, 'unless 
those inconsistent words, are of such a nature 
as to make it perfectly clear that the testator 
did not mean to use tbe technical terms in their 
proper sense. (1697) 24 Cal 834 (846) = 24 Ind 
App 76 (PC). 

(3) The popular meaning and popular connota- 

tion of a word used by the testator in a will, as 
normally understood by ordinary testators is to 
be adopted. AIR 1969 Cal 71 (75) = 72 Cal WN 
891 (DB). * A 

(4) The ordinary rule of construction is that 
tbe same expression should be construed in the 
same sense wherever it appeals in the same 
document unless of course there is something 
repugnant in tbe context. (1959; 1 Mad L J 335 

(345). _ . 

(5) Where tbe language of a will is clear and 

consistent, it shall receive its literal construc- 
tion unless there is something in tbe will itself 
to suggest departure from it (1895) 18 Mad 34/ 
(358) = 22 Ind App 119 (PC; * (1970) 1 ADdh 

L T 261 (266) (DB). 

(6) Whore there has been a devi3e or bequest 
of all a man’s property, tbe generality of tue 
disposition is not cut down unless the inten- 
tion that it should bo so cut down is clear. 
(1908) 31 Mad 283 (305) (DB). 

(7) In the case of gift, a benignant construc- 
tion is to be used and if the real meaning cf 
tbe document can be reasonably ascertained 
from the language used, though that language 
be ungrammatical or untechnical or mistaken 
as to name or description or in any other 
manner incorrect provided it su nciently indi- 
cates what was meant, the meaning shall be 
enforced to the extent and in the form which 


the law allows. (1872) 18 Suth W R 359 (364) 
= Ind App (Sup Vol) 47 (PC). 

(8) A testator cannot, by tbe U3e of mere 
negative words unaccompanied by any effective 
disposition of property, alter the course of the 
law. (1880) 4 Bom 587 (543) (DB). 

(9) Where a testator, in one part of his will, 
has recited that he had given a legacy to a cer- 
tain person but it does not appear eo, Court takes 
tbe recital as conclusive evidence of an intention 
to give by the will and fastening upon it, gives 
to the erroneous recital tbe effect cf an actual 
gift. AIR 1935 Cal 788 (791) (DB). 


< 10) Testator, after giving bis wife a life 
estate in his property authorised her to draw 
upon ‘’current deposit accounts” for her main- 
■ tenance and for maintenance of tbe property as 
‘ she may require". The words “as she may 
require” were held to mean as may be neces- 
sary and not as she may think fit. (1908) 31 
Mad 283 (307) (DB). 

(11) Rule of construction by analogy is a 
dangerous one to follow in construing will3 
differently worded and executed in different 
surroundings. AIR 1953 S C 304 (306) = 1953 


SCR 848. 

(12) It is not proper and indeed daDgerocs to 
construe one will according to the construction 
placed on the other wills. Same word in diffe- 
rent contexts may have different meaning and 
significance. AIR 1957 Punj 146 (149) == ILR 
(1857) Punj 418 (DB) ** (1963) 2 Mys L J 437 
(442) (DB). (The terms and tenor of the tv ill 
concerned should' in the final analysis be the 

euidirg factors.) ** AIR i959 Pat 585 (587) = 
1959 BLJB 505 ^AlB 1952 Nag 327 (328, 

329 )= 1953 Nag L J 22 (DB). 

(13) To interpret one will by reference to the 

language used in another wiil is bar - ?y a proper 
course to adopt. Each document ha3 to be in- 
terpreted on its own terms read in the context 
in which they occur ard the circumstances In 
which the document came iDto existence. AIR 

1947 Oudh 4 5 (57, =21 Luck 463 (DB). 
fc.a aUn t l QfiQl l M T,.l 335 13411 (DBV.l 


(14) On a question of true interpretation of a 
will, d elisions on the construction of other wills 
are useful only lor the limited purpose, in so 
far as they lay down the principles of law 
which have to be observed in tbe construction 
of will 3 . Courts should not form any pre-con- 
ceived notions about the intention of tbe testa- 
tor, based upon some decision apparently con- 
taining similar language and then enquire, how 
far the will in question resembles the will or 
wills referred to in the judicial decisions. AIR 
1969 Mad 217 (218) = (1969) 1 Mad L J 108. ** 
(1969) 82 Mad L W 102 (104, 111, 112). 

(15) On the question of giving effect to a will, 
two questions are involved. The first is whs- 
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Section 74 — Note 1 (contd.) 

ther nil tho terms could be so construed ns to 

harmonise with one another; and the seoond is 

whether, thus construed, all the terms could 

legally be given effect to. AIR 1668 Mad 431 

(432). 

(16) To (feather intention of executant lan- 

guage of entire deed should be considered. That 
interpretation should be adopted which gives 
effect, if possible, to all the parte, and does not 
reject any of them. If there arises a dilliculty 
in giving effect to every part of the document 
it should be solved by adopting the construc- 
tion which bespeaks a reasonable and probable 
intention. AIR 1947 Oudh 45 (57, 58) = 21 
Luck 463 (DB). v 

[See also AIR 1952 Mad 784 (785) (Pr 4) = 
(1952) 1 Mad L J 169.1 

(17) The Court should* to the extent legally 
permissible give effect to the intention of the 
testator. The intention has to be gathered by 
reading the will as a whole. As far as possible 
effect should, be given to every clauee in the 
will as each clause therein is as important as 
the other, a construction which renders any 
clause in the will superfluous should be avoided, 
if possible. All parts of the will ihould be 
construed in relation to each other. 1969 S C D 
884 (887). 

(18) Where words are used in the latter part 
of the will which have no application to the 
preceding direction, such words should not be 
allowed to detract from the force and effect of 
the earlier parr. Defects, even if any, in ex- 
pression should not be allowed to prevent the 
carrying out of testators intention. AIR 1959 
Pat 585 (589}=1969 B L 3 R 506. 

(IS) Where the intention of the testator is to 
grant an absolute estate, an attempt to reduce 
the powers by impesing restraint on alienation 
would be repelled on the ground of repugnancy. 
But where the restrictions are the primary things 
which the testator desires and they are cocsis- 
tent with the whole tenor of the will, it is a 
material circumstance to be relied upon for dis- 
placing the presumption of absolute ownership. 
1958 Andh L T 67 (75). (Reversed on facts on 
construction of the terms of the will in AIR 
1961 Andh Pra 390*) 

(20j Where the testator intended to bequeath 
his properties with absolute rights to his wife it 
could not be said that be conferred only a 
limited or life estate rn his widow simply 
because she was at the same time authorised to 
take a boy in adoption. (1970) 1 Andh L T 
261 (267) (DB). 

(21) Tho construction of a will must depend 
upon the plain grammatical meaning oi the docu- 
ment which is sought to be construed, and if 
there is an inherent lacuna in the document, 
the Court cannot fill it. But if without stretch- 
ing the language it is possible to give a con- 
struction which may fulfil its purpose, then 
such a construction should be accepted. AIR 
1955 Assam 81 (84 ) (DB). 

t 22) While interpreting a wiL the intention of 
the testator is the governing principle and the 
intention can be gathered only by the words 
used by him. The words in the will thould be 
taken in their ordinary and grammatical sense 
unless an intention to use them in another 
sense can be collected and the clear and unambi- 
guous words are not to be controlled by aDy 


general expression of intention and roUBt be 
given effect to even though thereby the intention 
of the testator fails and capricious or harsh and 
unreasonable consequences follow. (1966; 8 Law 
Rep 322 (325, 326) tMys). 

(23) In com truing the language and arriving 
at the intention of a particular testator, > eei- 
sions on construction of other wills are of little 
assistance. The only guidance to be obtained 
from them is ihat what must be sought in every 
instance is the dominant intention of testator. 
Proper approach must be to form an opinion 
apart from decided cases and not to begiD by 
considering how far will in question resembles 
other wills upon which decisions have been 
given. AIR 1973 Guj 146={1973) 14 Guj L R 
45 (51) (FB). 

(24) The following are some of the rules to be 
observed in construing a will t (1) 1 he document 
should bo read as a whole and effect should be 
given to all the provisions which are legal and 
not in conflict with any principle of law; (2) if 
property is^ given to a person absolutely then 
the absolute bequest exhausts the power of the 
testator and any provision made in the will as 
to any subsequent devolution is void and in- 
effective; (3) if property has been given abso- 
lutely to donee any subsequent attempt to alter, 
line of succession is void and ineffective in law; 
and (4) it is always dangerous to construe words 
of one will by the construction of more or less 
similar words in a different will, 'he primary 
duty of the court is to ascertain the intention 
of the testator from tbe language used. To find 
out this intention courts, are entitled and even 
bound, to bear in mind other matters such as 
surrounding circumstances, tbe position of the 
testator, hie family relationships and the pro- 
bable use of the word by him in a particular 
sense. AIR 1955 N U C ( All) 2774. 

(25) Where the judge did not deal with all 
relevant provisions of the document conclusively 
establiahing that the document was testamentary 
but dealt only with a tingle clause relating to 
revocability relied upon in order to determine 
character of document, it was held to be an 
error apparent on face of record justifying 
review. AIR 1972 Mad 309 (313) = (1972) 1 
Mad L J 297. 

(26) The words used in a will must be con- 
strued in tbe light of tbe facts existing at the 
time when the will was made and when the 
testator was living and must be read in context 
with other provisions contained in tbe will. 
AIR 1948 Cal 19 (23) = ILK (1947) 1 Cal 117 
(DB). 

(27) Golden rule in interpreting will is to 
give effect to testator’s intention as ascertained 
from language which he has used. Duty of Court 
is to construe the language which testator has 
in fact employed giving due weight to all words 
and rejecting none to wbioh a meaning can 
reasonably be assigned. The Court is entitled to 
‘ put itself into testator’s armchair”, AIR 1959 
Pat 585 (588) s 1969 B L J R 505. 

(28) It is the duty of the courts to ascertain 
the dominant intention of the testator from the 
words used in the document and surrounding 
circumstances and give effect to it to the extent 
and in the form the law allows. The interprets, 
tion given should be such as would give effect 
to all parts if possible and does not reject any 
of them and if there is any difficulty in giving 
effect to any part in the document it can only 


876 I S 74 N 1 ] 


[The Indian] Succession Act, 1925 


Section 74 — Note 1 (contd.) 
be solved by adopting a construction which 
brings out reasonable and probable intention 
and is not in any way inconsistent with the 
testator’s views. AIR 1956 Hyd 353 (157) = 
ILR (1956) Hyd 3 07 (DB) ** AIR 1969 Ker 207 
(209, 210) = 1968 Ker L J 749. 

[See also AIR 1970 Pat 144 (149) = ILR 48 
Pat 683 (DB) ** AIR 1969 Mad 217 (218) = 
(1969) 1 Mad L J 108 ** (1969) 82 Mad L W 102 
(104, ill, 112) =** AIB 1966 Pat 40 (41) = 1965 
BLJR 410 (DB) ** AIR 1962 Pat 149 (154, 
156). (Courts must consider surrounding circum- 
stances the position of testator, his family rela- 
tionship the probability that be would use words 
in a particular sense aDd many other things. 
The court is entitled to put itself in testator’s 
armchair.) ] 

(29) Where a will is attacked as inofficious 
on the ground that the heir-at-law has been 
deprived of the bulk of tbe properties, the 
explanation given by the testator in the will, 
if true and sufficient is entitled to great weight. 
The recital in a solenm document like a will is 
very important and sufficient weight should be 
attached to it, and rarticularly when in respect 
of a matter which third parties cannot know 
and which was within the special means of 
knowledge of the testator, the only possible 
evidence is the recital in the will.* (1950) 28 
Mys L J 124 (135) (DB). ' 

( 0) The duty of the Court in interpreting a 
will is to find out the intention of the testator 
from tbe language used therein by making an 
attempt to reconcile all the provisions of the 
will, a gift over is regarded as a circumstance 
indicative of the intention of the testator to 
cut down the absolute estate created in favour 
of a beneficiary. AIR 19b9 Ker 246 (247, 250)= 
1969 Ker L R 98. 

(31) Where there is absolute gift of property 
followed by a gift over of property after death 
of donee, absolute gift prevails. To construe the 
latter clause as cutting down prior absolute 
estate^ into a simple life estate with no powers 
of alienation would be doing clear violence to 
express language of will under guise of adopting 
a rule of harmonious construction cf reconciling 
all the clauses together there is no justification 
for adopting a construction which in effect 
destroys operative force of clear words contained 
in first clause. (1966) 2 Mad L J 7 (12). 

(32) Court cannot say that testamentary dis- 
position should be made only in particular way 
RDd not in aDy otber and it is not concern of 
court to examine reasonableness or fairness of 
dispositions. (1966) 6 Law Rep 4 22 (439) (DB) 
(Mys). 

(33) In the case of a will disposing different 
portions of a house what is to be found out is 
the intention of the executant and not wbat 
would be conducive to the health of tbe parties. 
Ordinarily the roof goes along with tbe rocm, 
being treated as a part of it. But where the 
executant thought it advisable to divide the 
house between his sons and in allotting shares 
gave different floors to different persons and not 
portions on the ground' floor with all construc- 
tions on tbe top of it, open roofs were not hold 
as joint property. AIR 1954 Ajmer 63 (2) (64). 

(34) In the case of a will reasonable, natural, 
and proper in its terms, canons of eonetrueticn 
which demand a rigorous Ecru;iDy cf documents 


which are unnatural, unreasonable or tinged 
with impropriety should not be applied. AIR 
1952 Punj 147 (150, 151) (DB). 

(34- A) Under residuary bequest, tbe legatee 
would bo entitled to all property belonging to 
testator at the time of his death, of which be 
has not made any other testamentary disposition 
which is capable of taking effect. If a te 3 tator 
deals with a particular fund and disposes of 
part of it and then deals with the residue of 
that fund, that does not constitute a true residue. 
What he disposes of is really a specific pcttion 
of i hat fund which can be arrived at by a mere 
arithmetical calculation. There is nothing to 
prevent there being two residuary clauses in a 
will. AIR 1947 Bom 122 (127, 128)=ILR (1947) 
Bom 1. 

(35) Where a will is executed by a person 
without the requisite knowledge of law or skill 
in drafting, then in construing it Court should 
not adopt standards which would be appropriate 
to a will drafted by an expert draftsman. AIR 
1958 Mad 431 (432). 

(36) If there are any two clauses in a will 
conflicting with each otber Court must try and 
reconcile them with each other. The Court has 
to see first of all wbat was the dominant inten- 
tion of testator. All parts of will are to be 
construed with reference to each otber so as 
to form one consistent whole, but where it is 
not possible to reconcile all the parts the latter 
must prevail. AIR 1946 Bom 134 (135). 

(37) Clear and unambiguous dispositive words 
should be given their full effect and should not 
be controlled or qualified by general expression 
of intention. Tbe Court is not concerned with 
wbat the parties intended but with the mean- 
ing of the words used. AIR 1958 Andh Pra 447' 
(448) (DB). 

(38) Where there ia no total lack of necessary 
words of disposition but the words of ve ting are 
not clearly written in a deed, the deed will not 
fail because in case of marginal doubt validation 
is the time of law. AIR 1971 Ker 270 (271). 

(89) A joint will though unusual is not 
unknown to law. A will is mutual when two 
testators confer upon each other reciprocal bene- 
fits as by either of them constituting the other 
his legatee. But where tbe legatees are distinct 
from the testators there can be no question of a 
mutual will. AIR 1S59 SC 71 (73, 74, 75) = 
1959 Supp 1 S C R 1. 

(40) Joint will made by husband and wife 
reciting that certain property was obtained by 
wife on gift from her family and, therefore, her 
sons were eotitled to it — Alienation of property 
by wife — Suit by son and half-son of wife for 
declaration that alienation was not binding on 
plaintiffs — Property alienated held belonged to 
wife absolutely and therefore, alienation could 
not be impeached by plaintiffs. (1964) 1 Ker 
L B 4 (8, 9). 

(41) The question as to whether a disposition 
is to the person intended in a will as a persona 
designata or by reason of his filling a particular 
legal status which turns out to be invalid must 
ultimately depend on facts of a case and the 
terms of tbe particular document containing tbe 
disposition. Tbe question in all such casss is 
whether the gift of tbe property by the testator 
to a person who is referred to as having been 
adopted is one which is dependent on whether 
all the requisites of a valid adoption have been 
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complied with or whether it ig to designated 
person notwithstanding that it was desired and 
expected that tho requisites for a valid adoption 
were complied with* The distinction between 
what is description only aDd what iB the reason 
or motive of a gift or bequest though fine, must 
he drawn from a consideration of the language 
and the surrounding circumstances* AIR 1957 
SC 815 (823)=1958 SCR 214. 

(42) Question whether disposition of properties 
to the plaintiff is as a persona desigoata or by 
reason of his fulfilling particular legal status, 
e.g., an adopted son — Question is one of inten? 
tion of testator — Held, on reading various clauses 
of will* there was no gift to plaintiff and there 
was only a direction to defendant to adopt 
plaintiff as son of testator and intention of 
testator waa that plaintiff should take as adopted 
son and, therefore, gift made to plaintiff was 
conditional on his being adopted. AIR 1967 SC 
207 (208) = (1966) 3 SCR 446. (1959 Andh 
L T 803, Reversed.) 

(43) An instrument styled as “Dastavj God 
Nashini” recited that the executant had adopted 
the claimant as his adopted eon seating him on 
his lapi tbat since that date be would be called 
his adopted eon, that as such be would perform 
executant’s last rites. It also recited that after 
the death of executant claimant would become 
owner of all properties of executant. In the end 
it was mentioned that the document of “God 
Nasbini’’ was being registered. Held tbat the 
document was a deed of adoption and not a will, 
Recital about succession to executant’s pro- 
perties, read in conjunction with earlier recitals 
and not independent of them, did not make the 
instrument a will, AIR 1972 Madh Pra 193 
(195, 197) = 1972 Jab L J 739 (DB). 

(44) The intention of testator should ho 
gathered from the language of will and the sur- 
rounding circumstance. The question that falls 
to be decided in each case is whether the 
designation of a legatee as adopted son i3 dis- 
criptive of the person to take under the will, or 
whether adoption is the reason or the motive or 
the condition of the gift. Though decided cases 
supply a guide and a correct perspective for 
construing a will, the decision necessarily turns 
upon the peculiar wording of a particular will 
and the circumstances surrounding the execu- 
tion of the will. (1958) 2 Andh W R 50 (54, 
55) (DB). 

(45) Document can be partly testamentary 
and partly immediately effective as settlement — 
Necessary element to read a will in such a docu- 
ment — Relative provisions must be revocable 
— Intention has to be gathered from document 
if words are exprets and clear — In ease of 
ambiguity, surrounding circumstances, during 
execution may be looked into. AIR 1968 Mad 61 
(62, 65) = (1967) 1 Mad L J 440. 

(46) It would be an act of injustice to attribute 
to a dead man who has created an endowment to 
take effect on his death, an intention to create 
a fictitious endowment merely because the 
person in whom he has reposed confidence has 
betrayed bis confidence. AIR 1950 Assam 154 
(156, 167) (DB). 

(47) A bequest in favour cf “dependants” of 
person is incapable of taking effect. (1947) 1 All 
B R 458 (458). 

(48) In a case in which a will is prepared 


under circumstances which raise the suspicion 
of the Court that it does not express the mind 
of the testator, it is for those who propound the 
will to remove that suspicion. If the propouuder 
takes a prominent part in tho execution of tho 
will which confers substantial benefit on him 
that itself is a suspicious circumstances attend- 
ing the execution of the will. AIR 1968 S C 
1332 (1334, 1335) =(1963) 3 S C R 473. * * aIR 

1968 All 425 (427). 

(49) The fact that testator had not bequeathed 
any property to one of his children does not 
make the will invalid if its execution is satis- 
factorily proved. AIR 1971 S C 2236 (224 0) = 
1971 SCD 296. 

(50) A case of personal covenant which is a 
matter of mutual agreement does not at all arise 
in a will under which the testator bequeaths his 
properties in a particular manner which is to 
take effect after his death. To say, therefore, 
tbat there was no personal covenant to pay in 
tbe will under consideration is to misconceive 
the very nature and scope of the document. AIR 

1969 Oal 268 (270) = 63 Cal W N 227 (DB). 

(51) Unnatural prevision in will — It is re- 
levant factor in considering validity or execu- 
tion of will or in determining testamentary 
capacity of testator where undue influence is 
alleged or due execution of will is challenged. 
AIR 1970 Cal 85 (87). 

(52) Will providing for management of trust 
— Testator’s intention to prescribe rule of lineal 
primogeniture for trusteeship —Succession could 
be traced only to last holder and not to docu- 
ment. (1965) 1 Mad L J 146 (DB). 

(53) Where a will recited tbat the testatrix 
would do certain things in her lifetime and that 
if Bhe was not able to do them, her executors 
would do them after her death. Held, that the 
recital did not make the document a settlement 
AIR 1951 Kutch 20 (22). 

(54) Section 74 incorporates a rule as to con- 
struction of wills. It has no relevance to an 
application for removal of executor and for 
immediate delivery of legacies to the legatees 
under the will. (1967) 1 Mys LJ 339 °(340) 
(DB). 

(55) Wherever a will come? into being in 
circumstances which raise the suspicion of the 
Court, it ought not to be pronounced for, so long 
as the suspicion remains. A rule as this is not 
confined only to cases in whieh a will comes 
into being at tbe instance of a person taking a 
benefit under it. (1969) 73 Cal W N 820. 

2. Technical words — Interpretation of. 

(1) A testator who writes his own will and is not 
a lawyer is not, in all cases, to be held to have 
rightly apprehended the meaning of technical 
words which he may have used on the occasion 
of making his will; but a testator who uses 
words which havo an intelligible conventional 
meaning is not to be held as having used the 
words with any other meaning unless the con- 
text of tho instrument shows tbat he intended 
to do so. 1894 App Ca3 3L0 (313). 

. Technical terms or words of known legal 
import Fhould have their proper leeal pffant 
attributed to them although tho testator uses 
inconsistent terms or gives repugnant and impos 
aibie directions. To deprive the techical words 
of their appropriate sense, there must be euffi 
cient to satisfy a judicial mind that they wara 
meant by the testator to be used in some* other 
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Section 74 — Note 2 (contd.) . ■ 

Ben e, and to show what that senEe is. (1913) 1 
Ch 552 (557). 

(3) The words "enjoy with son, grandson and 
eo on in succession” used in Hindu wills have 
acquired the force of technical words convey'Dg 
a heritable and alienable estate (1897) 24 Cal 
834 (849)=24 Ind App 76 (PC). 

(4) Testator bequeathed property to his wife by 
a will which provided "in trust aDd for her 
maintenance and support during her life” and 
appointed her his sole administratrix Held, 
the testator intended that she should enjoy the 
income of the property for life but should not be 
entitled to deal with the corpus, (1908) 31 Mad 
283 (304) (DB). 

(5) Indenture deed settling income of property 
on some person for life aDd giving him power of 
appointment — On default of appointment, upon 
trust and for the use of said trustees absolutely 
to be expended and used by them for such chari- 
table purposes as they may think fit — Held the 
deed did not confer an unfettered and unlimited 
interest on the persons designated as trustees, 
(1905) 29 Bom 875 (385) (DB). 

(6) A, bequest to a woman as ‘Malik’ imports a 
full proprietary right unless there is something 
in the context to qualify it. AIR 1954 All 716 
(715, 716). 

(7) The wcrd "issue” in the expression "does 
not have an issue” is compatible with the view 
that both natural and adopted sons were con- 
templated. AIR 1953 Andh Pra 447 (449, 450) 
(DB). 

(8) Word “santanera” ordinarily includes 
sons and daughters, but surrounding circumstan- 
ces" may give it restricted meaning to include 
sons only. ILR (1949) 2 Cal 67 (70, 71, 74). 

(9) The testatrix married D who had pre- 
viously married her sister and had a son J. The 
testatrix always regarded and spoke cf J as her 
son. A daughter K was born to the testatrix 
but she never married. J married and had before 
the death of the testatrix two children N and 
M, By her will the testatrix provided: "I devise. 

and bequeath all ...my real and personal 

estate - ...unto the bank on trust for such 

of my grandchildren a? shall be living at my 
death and attain the age of 2"t years or pre- 
viously marry and if more than one in equal 
shares absolutely." She had no lawiul grand- 
children living at her death or at any time 
during her life. Held that the testatrix bad used 
the phrase "grandchildren" as meaning N and 
M. (1949) 2 All E R 551 (553, 554). 

(10) A testator executed a will bequeathing his 
properties, with a direction that his wife thou d 
enjoy them for her life and after her life, the 
wife should pa 33 on the property 'Dakhalu Tara* 
chavalasinadi’ lo their daughter with absolute 
rights. Held, the words ‘Dakhalu Parackavala- 
sinadi’ only mean that the daughter should take 
possession after the wifes death, but not that 
there should be any overt act on the part of the 
wife, much less the execution of a registered 
instrument to confer those rights on the daugh- 
ter. (1966) 2 Andh L T 54 (58). 

(11) Will providing that testator’s wife, Cl 
should enjoy immovable properties and carry on 
her livelihood from income thereof, pay kist and 
debts of testator and purchase other lands if 
possible — No mention that C was entitled to 
alienate properties —After 0’s lifetime testators’s 


grandchildren then alive where to take all pro- 
perties absolutely — Will held conferred life- 
estate on C. AIR I960 Mad 391 (391) (DB). 

3, Construction of wills by Hindus — (J) The 
nature and extent of the testamentary disposi- 
tion by Hindus is not governed by any analcgy 
to the law of England. (1866)10 Moo Ind, App 
279 (308) (PC). 

(2) In construing the will of a Hindu it is 
proper to take into consideration the ordinary 
notions and wishes of Hindus with respect to 
the devolution of property. It may be assumed 
that a Hindu generally desires that an estate, 
especially an ancestral estate, shall be retained 
in his family and it may be assumed that a 
Hindu knows that as a general rule, at all events, 
women do not take absolute estates of inheri- 
tance which they are enabled to alienate. (1841) 

2 Ind App 7 (14, 15) (PC). 

(3) Where the will of a Hindu testator among 
other things provided "If both ihs daughters 
have issue they shall divide the properties 
equally. Those who have no issue shall enjoy 
the income for their lives and those who have 
issue shall enjoy the whole property." Held, 
that the words ‘have issue” did not mean tho3e 
who "leave issue." Therefore one of the daugh- 
ters who had a son born to her but who prede- 
ceased her, took her share absolutely and the 
share did not go over to her sister on her death. 
(1895) 18 Mad 347 (358)=22 Ind App 119 (PC). 

(4) Will of a Hindu father — Gift to daugh- 
ters and their respective sons and in the event 
of one of tha daughters dyiDg without leaving 
any male issue surviving, then the share of the 
deceased daughter is to go to the surviving 
daughter and her sons to the exclusion of female 
issues in both cases — The intention cf the 
testator is to exclude daughters’ daughters and 
the daughters take only a woman’s estate. 
(1908) 35 Cal 89b (902)=35 Ind App 118 (PC). 

(5) Where a Hindu, in a document of a testa- 

mentary character after stating that the pro- 
perty was ancestral recites the death of his eoni 
his own wife and further states; ‘OdIv D. K. 
widow of my deceased son...... who tco ; ex- 

cepting her two daughters -.-.has no other heir?, 
is my heir." And further he gees on to say 
1 except D. K. none other is Dor shall be my 
heir and rnalik,” “Further more to the ^aid 
D. K. too, her two daughters - ...together with 
their children, are and shall be heir and Malik 
Held, that the will should be construed as 
meaning that D. K, should take an estate subject 
to her daughters succeeding her. (1E74-75) 2 
Ind App 7 (15) (PC). 

(6) Deed purporting to be a deed of permission 
to adopt — Deed regirtered in lifetime of its 
maker — Deed not containing any words of 
devise — Maker not having any intention to 
dispose of his estate by it — Deed held did not 
amount to will. (lS6o) 10 Moo Ind App 279 
(309) (PC). 

(71 One of the clauses of the will was as 
follows ; "If I have no son at the time of my 
death I give, devise and bequeath to mv wife a 
Hindu widow’s life estate in all properties (not 
hereinafter otheswise disposed of) which belong 
to me now or shall belong to me at the time of 
my death of whatsoever kind and nature and 
wheresoever situated which life-estate shall be 
defeasible and divestible on the adoption of a 
son to me for which authority is being given to 
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Section 74 — Note 3 (contd.) 
her hereinafter.” Held, that the disposition in 
favour of B. was a widow’s estate and not a mere 
life estate, AIR 1956 Pat 457 (465, 468) (DB). 

(8) Testator bequeathing his entire properties 
to wife and after her death to his children by 
making allotments — Will held created only life- 
eetate in favour of wife, AIR 1969 Ker 207 (209, 
210)=1968 Ker L J 749. 

(9) A will made by a Hindu in the Punjab ran 
as follows ; —"I bequeath as under: I will re. 
main the owner of the property so long as I 
remain alive. After my death all the three 
widows of my son shall be the owners and 
possessors like me in eqaal ebares. But they 
shall not have any power to alienate property. 
They shall simply be entitled to the produce on 

payment of the revenue in equal shares 

When all the thiee widows cf my son die 
daughter’s sons of my son shall be the owners 
and possessors > in equal shares pf the aforesaid 
property generation after generation.” It was 
held that only a life estate was conferred on the 
three widows. AIH.1957 Panj 146 (149) — ILR 
(1957) Punj 418 (DB). 

(9A) A Hindu testator who bad three Ranis 
T, P and «S made a will, Under it T was to 
take village *4 and P village B for their lives 
without power of alienation, S was to get 
Rs. 250 from P and on the death of P to get 
possession of village B for life without power 
of alienation. After the death of all the Ranis 
the son of the testator’s daughter K was to be 
owner of all the villages and in the absence of 
6a ch a son, was to be the owner of the entire 
estate. It was argued that though village A 
was bequeathed to the eeniormost Rani T and 
K*s son was to inherit it on the death of three 
Ranis no provision was made as to who was to 
have it in interval between the death of T and 
the death of youngest Rani S when K’s son was 
to take it absolutely. There was therefore intes- 
tacy with regard to village A: Held that the 
dominant intention of the testator was that bis 
entire property should be enjoyed by three Ranis 
so long as they lived. The directions as to divi- 
sion of the property and payment of Rs. 250 to S 
only laid down the manner of enjoyment of the 
propert v by them* AIR 1947 Oudh 45 (59 je 21 
jLuck 463 (DB). 

110) A Hindu can confer by means of a will 
on his widow the same estate which sbs would 
get by inheritance namely Hindu widow’s 
estate. The widow in such a case takes as a 
devisee and not as an heir. Ihe widow cannot 
be held to have been given a full Hindu widow’s 
estate under the will unless under its terms she 
is given the power of alienation for necessary 
purposes* AIR 1953 S C 304 (305, 306) — 1953 
SCR 843. 

(::1) Bequest in favour of wife that she should 
enjoy income from property during her lifetime 
as owner — Property to go over to adopted son 
after death of wife — Wife held given only limi- 
ted estate. AIR 1964 S C 234 (243) = (1964) 3 
SCR 520. 

(12) Where a Hindu bequeathed to his dau- 
ghters one veli of nanja land and one veil of 
punja land in a certain Vattam number out of 
the properties possessed by him and remaining 
properties were bequeathed to bis nephew — Held, 
that the right of selection of the particular land 
was with the legatee daughters; that wbat was 


classed at Thottam or garden lands would be 
described in the revenue records only as punja 
lands and in the absence cf any express indica- 
tion in the will to exclude the category cf 
thottam lands or topes from the lands described 
as punja it must be held that whatever lands 
were not nanja should be treated as punja. AIR 
1956 Mad 521 (522) (DB). 

(13) Unless there is an intention expressed 
by the grantor to the contrary the sons taking 
the self-acquired property cf their father under 
a will or gilt by him tako it as tenants-in com- 
mon and not joint tenants. In case the grant is 
silent and no clear intention has been expressed 
the true intention of the grantor is to be gather- 
ed from the terms of the grant in accordance 
with the accepted canons and circumstances of 
each case. AIR 1959 Pat 116 (120, 121)=37 Pat 
1477 (DB). 

(14) Will in favour of B and K — Will reciting 
that both of them should eDjoy property through- 
out their lifetime without powers of gift, trans- 
fer and sale and after their death children that 
might be born to them should enjoy the same 
with powers of gift, trarsfer and sale — Held that 
B and K took life estate and the children took 
the vested remainable per stirpes and not per 
capita — (loint tenancy which was unknown to 
Bmdu Law could not be spelled out from the 
recitals. AIR 1968 S C '<51 (72 3)=(1S68) 2 SCR 
395. 

(15) Bequest to two sisters for life and after 
their death to their children — Death of one 
sister — Her share held to pass to her children and 
not to lapse by. survivorship to surviving sister — 
Sister's children held to take per stirpes and 
not per capita. AIR 1964 Andh Pra 45 (47,, 
50)=(1963) 2 Andh W R 54 (DB). 

* 

116) Will dividing property amongst sons and 
wife — Words employed clear and unambiguous 
importing absolute estate on wife — Will held 
conferred absolute estate on wife. AIR 1961 
Andh Pra 390 (392, 393) = (1960) 2 Andh W R 
378 (DB). 

(17) Will creating Hfe-estate in favour of tes. 

tator’s wife — After wife’s death testator’s grand- 
children to take properties absolutely — No men- 
tion that they were to take per stirpes — They 
take per capita — Gift to a class bearing same 
degree of relationship to testator — Presumption 
is that they share gift equally between them 
unless testator makes any differentiation between 
them. All! 1960 Mad 39l (S91)(DB)* *(1963) 67 
Gal WN 870 (875). - gi W I I 

(18) It is now well settled that merely because 
a property is given to a Hindu wonjan, a limited 
interest is not to be inferred. It is always a 
question of construction. In most of the cases 
where life interest is taid to be taken by a 
woman, there is always a gift over to some 
other person and in such case, it could very well 
be said that what was given to the first taker was 
only a life interest. (1969) 1 Mad L J 524 (527). 

(19) W'bere the bequest under a will was in 
favour of wife bequeathing to her in unqualified 
language all moveable and immoveable pioperties 
and tbe provisions of the Will empowered the 
wife to collect the outstandings and discharge 
the debts payable by the testator and further 
directed to continue Testator's business to edu- 
cate children to maintain the family and to 
apply the property for the well being of the 
members of the family such a will must be 
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75. Inquiries to determine questions as to object cr subject of will. — 
For the purpose of determining questions as to what person or what property is 
denoted by any words used in a will, a Court shall inquire into every material fact 
relating to the persons who claim to be interested under such will, the property which 
is claimed as the subject of disposition, the circumstances of the testator and of his 
family, and into every fact a knowledge of which may conduce to the right application 
of the words which the testator has used. 

Illustrations 


(i) A, by his will, bequeaths 1,000 rupees to his eldest son * or to his youngest grandchild or 

to hia cousin. Mary. A Court may make inquiry in order to ascertain to what person the description 
in the will applies, , 

(ii) A, by his will, leaves to E “my'estate called Black Acre.” If may be necessary to take 
evidence in order to ascertain what is the subject-matter of tbe bequest; that is to say, what estate 
of the testator’s is called Black Acre. 

(iii) A, by his will, leaves to B "the estate which 1 purchased of C.” It may be necessary to 
take evidence in order to ascertain what estate tbe testator purchased of C, 

[1865 -S. 62.] • 

[*] "Would an adopted son be included ? The section applies to the wills of Hindus, 
etc. — see £ch. li.I infra. Hindu Adoptions and Maintenance Act, 1956 not only 
permits widows to adopt a son in their own right but has conferred the right 
to adopt for themselves on bachelors and maidens as well. 


Section 74 — Note 3 (contd.) 
understood as incorporating a clear bequest to 
the wife burdened with obligation referred to 
in the will. (1966) 2 Mys L J 131 (133) (DB). 

(20) 'Where all that the Hindu testator stated 
in his will was that if the legatee died without 
living a son tbe estate should devolve on the 
plaintiff, the legatee is not debarred from adopt- 
ing a son according to Hindu Law. Once the 
estate went to the legatee absolutely under the 
will in the notmal course it should devolve 
according to the personal law of the legatee. 
(1966) 8 Law Bep 625 (631) (DB) (Mys), 

(21) Vested interest and contingent interest — - 
Distinction — ^ ill creating life interest in favour 
of testator’s two wives M and L and widowed 
daughter-in-law B and after their death his 
daughters J and K were to enter into possession 
of entire property absolutely — Held, that the 
interest of two daughters vested in them on 
testator’s death though possession was postponed 
till all life estate holders died — On J’s death 
her half share passed on to her sons. AIR 1962 
Pat 149 (152, 155). 

(22) Subsequent conduct of 'testator — Not 
material — Failure to provide for lapse — Does 
not affect construction of will — While constru- 
ing a will the Court is on the search for the 
intention of the testator on the date of execution 
of the Will and not at about the time of his 
death. (1963) 2 Mys L J 437 (444) (DB). 

(23) Tbe property of the testator not included 
in the will wculd after his death go to his nearest 
heir at the time of the will. AIR 1968 Fat 430 
(436) (DB). 

(24) Beneficiary great grandson or paternal 
uncle of testator — Execution in his favour 
alleged because he promised to perform the ob- 
sequies of testator — Testator leaving surviving 
him no issue excepting his daughter — Testator 
living separate from the beneficiary since long 
time — Testator not on inimical terms with his 
daughter or son-in. law, instead he was on ami- 
cable terms with his daughter - Testator during 
last part of life taking shelter in :his daugh- 
ter’s house and ultimately breathing bl3 last 
there — Year of execution changed in alleged 
will — Bight hand margin of document also cut 


off — Held, that the will was not genuine one 
and was subsequently fabricated. AIR 1968 
Orissa 228 (230) (DB). 

(25) If reading the document as a whole it is 
clear that whatever remains, whether substantial 
or otherwise, after the charities are performed, 
it is not to form an accretion to the corpus but 
can be utilised and taken by the manager or tbe 
trustee, as his own the endowment will not be 
an outright dedication but a charge on!y is 
created in favour of tbe charity for the expenses 
or dhittam specified in the deed of endowment. 
(1970) 1 Mad L J 349 (352). 

(26) Joint will made by husband and wife — 
Property bequeathed to plaintiff" — Joint codicil 
imposing condition for payment cf certain sum 
as from certain date to defendant failing which 
property to goto defendant — No payment made 
—Plaintiff held had no right to property*. (1964) 
1 Eer D R 4 (8). 

(27) Absolute bequest — Bequest to be first 
met out cf certain assets — In case of deficiency, 
other property made liable — There is no charge 
on assets. AIR i960 Pun] 231 (234) (DB). 

Section 75 — Note 1 

(1) In all cases it is the primary duty of 
Courts to ascertain from the language of the 
testator what were his intentions and in so 
doing they are entitled and bound to consider 
surrounding circumstances, the testator’s pcsi- 
siiion. his family relationships, the probability 
that he would use words in a particular sense 
and many ether things including influences and 
aims arising from the race and religious opinion 
of the testatcr. But all this is solely as an aid 
to arriving at a right construction of the will — 
As soon as it is settled, the duty of the Court is 
to carry out the intentions as expressed and 
none other. (1914) 37 Mad 199 (221, 222) = 41 
Ind App 51 (PCF*(1913) 24 Mad L J 418 (422) 
(DB). 

(2) That the native testators should be igno- 
rant of the legal phrases proper to express their 
intentions or of the legal steps necessary to carry 
them into effect is one of the meat important 
"surrounding circumstances”. (1914) 37 Mad 
199 (222, 223) = 41 Ind App 51 (PC). 
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76. Misnomer or misdescription of object.*— (1) Where the words used 
in a will to designate or decribe a legatee or a class of legatees sufficiently show what 
is meant, an error in the name or description shall not prevent the legacy from taking 
effect. 

(2) A mistake in the name of a legatee may be corrected by a description of 
him, and a mistake in the description of a legatee may be corrected by the name. 


Section 75 — Note 1 (contd.) 

i 3) Courts should not enter into an enquiry 
regarding external circumstances to gather the 
intention of the testator when the language of 
the dtcuLi ent is clear. AIR 1918 Mad 759 (763) 
(FB> * (1910) 12 Bom Ij R 863 (8651 * (186?) 3 
Ch App 420 (424). 

[See Also (1902) App Cas 1 (10, 11). 

(4) It is not proper to admit extrinsic evi- 
dence of testator's intention in a case in which 
the difficulty created by the use of a particular 
expression can be solved by adopting a construc- 
tion bespeaking a reasonable and probable inten- 
tion and rejecting that which indicates an 
intention unreasonable, capricious and inconsis- 
tent with the testator’s views as evidenced by his 
conduct and by the dispositions of will which 
are not open to controversy, (1888) 15 Csl 725 
(749) = 15 Ind App 127 (PC). ((1858) 7 H L C 
389, Foil.) 

(5) Hindu testator had a son J by Mahomedan 
wife a J was brought up as a Hindu and married 
a Hindu lady from whom he had a son B. 0 also 
had four sons by his Mahomedan mistress. The 
testator’s will provided “J, though illegitimate! 
he being my son it is incumbent on me to pro- 
vide for him and his (aulad) issue and that 
certain amount should be paid_ to him and his 
(aulad) issue for generation after generation so 
long as the family of J and his t aulad } issue 
remain in existence” : Held that the word 
“aulad” meant only legitimate children and that 
intention of tebtator was to treat J’e marriage 
with Hindu lady as valid and the issue of that 
marriage as legitimate issue. (1914)26 All 101 
<122, 123) = 41 Ind App 1 (PC). 

(6) Testator adopting B — Testator executing 
a document which provided ‘T place all my pro- 
perty in the possession of my wife to be enjoyed 
by her duritg her life time and to appropriate 
the profits therefrom but the is not to eeJi the 
property and wfter htr death the estate is to 
devolve on B — B giving consent to the deed”: 
Held, that it was a family settlement giving to 
the testator’s wife an estate for life and not a 
widow’s estate and to B a vested remainder on 
her death. (1876) l Cal 104 (104) = 2 Ind App 
256 (PC). 

(7) The testator directed that a certain pecu- 
niary legacy be entrusted to one H to te disposed 
of by him in accordance with instructions given 
by testator to one of hiB trustees and that his 
share in a certain company be transferred to the 
person whose name will be disclosed by H, The 
intended beneficiary filed a suit praying that H 
might be ordered to disclose the trust : Held 
that a parol evidence was admissible to prove 
the trust. AIR 1615 Bom 10 (34) — 40 Bom 1. 

(8) The testator wished that a sanmdhi should 
be built on the place at which be would be 
buried on bis death and that the said s&madbi 
should be called Bbagwan P&n&tb&n but no idol 
of any deity was to be installed there. The ob- 
jects on which the money was to be spent were 
stated to be ‘yatra, punyatitbi and building, 
etc.* but the building referred to was in connec- 
tion with thcSanethen and the yatra and punya* 


tithi referred to the testator himself: Held, that 
Bbagwan Sansthan was not a juristic person aDd 
as such it could not hold property. A bequest 
made thereto was accordingly void. AIR 1959 
Bom 287 (289) = ILR (1959) Bom 210. 

(9) "Where although the legatee was described 
in the will to be the daughter of B. it was clear 
from evidence that the legatee was only six 
months old when her mother died and that she 
was taken to the custody of and brought up 
thereafter by her aunt, the testatrix and it was 
further clear that the testatrix and her husband 
B had no child aDd that they brought up the 
legatee as their daughter: Held, that the legatee 
though described as the daughter of B was in- 
tended to be the same girl who was adopted by 
him and bis wife the testatrix. AIR 1981 Assam 
129 (131). 

. (10) Bequest in favour of wife and adopted 
son — Held gift over )n favour of sen was by 
way of defeasance — On son predeceasing wife 
tcok absolute interest in property. (1963) Supp 
2 S C R 834 =aIR 1&63 S C 1703 (1704 to 1708). 

(Ill (Per Newa&kar and Pande, JJ ) — Where 
the will bequeathed to the legatee properties 
standing in the name of “JBalkrishnadas Krish- 
nadas” and the properties claimed stood in the 
name of “Balkrishnaji” “Kriabnadasji” it was 
held that though both the names were ficti- 
tious, external evidence was admissible to show 
that the name in the will meant “Balkrishnaji 
Krisbnadasji” and the legatee was entitled to 
claim the properties mentioned in the will 
(Per Krlsbnan, J.) — Since the difference in the 
two names was basic, the legatee cculd not claim 
the properties mentioned in the will, ILR (1962) 
Madh Fra 815. 

(12) The rule of construction underlying S. 75 
is that a Court has a right to ascertain all facts 
which were known to the testatcr at the time he 
made his will and thus to place itself in the 
tostat r’s position. Evidence is therefore ad- 
missible to show that persons or property actual- 
ly exist as described in the will, (1971) 1 Mad 
L J 127 (135). 


Section 76 — Note 1 

(1) The distinction between what is descrip- 
tion only and what is the reason or motive of a 
gift or bequest may often be very fine, but it is a 
distinction which must be drawn from a consi- 
deration of the language and the surrounding 
circumstances. (186 5) 11 Cal 463 ( 484 ) = 12 Ind 
App 72 (PC). 

(2) There is a maxim that Dames shall prevail 
against an error of demonstration. But it must 
first be shown that there was an error of de- 
monstration and the rule does not apply till it 
is shewn. But there is no presumption in favour 
of the name more than of the demonstration 
(18e0) 8 H L U 172 (179). 

(3) Extrinsic evidence as to testator’s inten- 
tion is admissible when the description in the 
will is equally applicable to two or more persons 
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Illustrations 

(i) A bequest bs a legacy to “Thciras, the second son cf my brother John.” The testatcr has an 
only brother caned John, who has lo son named Thomas, but has a second son whose name Is 
■William. William will have the legacy. 

(ii) A bequeaths a legacy “to Thcmas, the Eecond son of my brother John.” The testator has 
an only brother, lamed John, whose first son is named Ihomas and whose second son is named 
William. Ihomas will have the legacy. 

(iii) The testatcr bequeaths his property “to A and B, the legitimate children of C” C has no 
legitimate child, but has two illegitimate children, A and B. The bequest to A and B takes effect, 
although they are illegitimate. 

(iv) The testator gives bis residuary estate to be divided among “my seven children” and,, 
proceeding to enumerate them, mentions six names only. This omission will not prevent the seventh 
child from taking a share with the others. 

(v) The testator, having six grandchildren, makes a bequest to “my six grandchildren” and 
proceeding to mention th( m by their C hristian names, mentions one twice over omitting another 
altogether. The one whose name is not mentioned will take a share with the others. 

(vi) The testator bequeaths “1,000 rupees to each of the three children of A”. At the date cf the 
will A bos four children* Each of these four children will, if he survives the testatcr, receive a 
legacy of 1,000 rupees. 

[1865— S. 63.] 

• > [*] This section applies to the wills of Hindus etc.— see 8cb. Ill infra. For construc- 
tion of this section see para. 5 of Bch. III. 


77. When words may be supplied.* — Where any word material to the 
full expression of the meaning has been omittedj it may be supplied by the context. 


Section 76 — Note 1 (ccntd.) 

but imperfectly descriptive of each of them. 

(1916) 1 Ch 461 (465). 

[See also (1908) 2 Ch 111 (116).] 

(4 ) Bequest to B whom the testator referred to 
as “his wife” — Though marital tie between B 
and the testator was moti\e of bequest yet if it 
was not proved bequest can be treated as made 
to B as persona designata. AIR 1930 Lab 830 
(832) (DB). 

(5) T, by first will settling bis property on his 
auraea son K — Second ard third wiJl confirm- 
ing bis intention to give bis property to his 
aurasa son K — K not a natural son of T— Held 
that there was gift by will to K and the gift was 
not vitiated by false description. (1199) 22 Mad 
383 (391) r= 26 Ind App 83 (PC). 

(6? Bequest to wife for her life and then to It 
testator’s “adopted son” — Wife predeceasing 
testator — Adoption not proved : Held as there 
was nothing in the will to show that adoption 
was motive or reason for the gift the bequest was 
valid and L took as persona designata. (19 09) 31 
All 5 (6) (DB) * (1901) 24 Mad 214 (218) = 27 
Ind App 162 (PC). 

(7) Testatrix adopting H, a daughter of N — 
Subsequently testatrix giving her property to H 
by will — H, a near relation of testatrix — In 
will sometimes tbe phrase 'adopted daughter’ oc* 
curred and sometimes it did not occur in rela- 
tion to tbe name H — Adoption invalid — On 
construction held that H was not to take the 
property under tbe will as being the adopted 
daughter but 5 was tbe adopted daughter and 
was to tafce the property because she was tbe 
special object of testatrix’s bounty, (i. e. persona 
designata). (1933) 37 Bom 116 (121) (DB). 

(8) If there be a conveyance of real estate des- 
cribed in general terms followed by a definite 
and specific enumeration of particulars, as by 
schedule with or without plan, which erumeia. 
tionl omits something which might otherwise 
have been covered by tbe general description, 
then tbe designation by schedule and plan would 
net be read as an imperfect enumeration to be 


disregarded as “false demonstration” but as res- 
trictive of the prior general description. So in a 
will if there be not a schedule and plan but an 
equivalent specific enumeration of particulars 
by name and locality, that specific enumeration 
must be held to limit and restrict what has gone 
before. (1908) 1 Ch 185 (196). 

(9) Tbe testatrix married D who bad previ- 
ously married h<r sister and had a son J. The 
testatrix always regarded and spoke cf J as her 
son. A daughter K was born to the testatrix but 
sbe*rever married. J married and had before 
the death of the testatrix two children N and M. 
By her will tbe testatrix provided : “I devise 
and bequeath all ....... my real and personal 

estate ..... unto tbe Bank on trust for such of 

my grandchildren as shall be living at my death, 
and attain the ego of 21 years or ‘previously 
marry a n d t i f more than one in equal shares ab- 
solutely.” She bBd no lawful grandchildren 
living at her death or at any time during her 
life. Held that the testatrix had used tbe phrase 
“grandchildren” in a sense peculiar to bereel* 
but one which she bad plainly indicated in her 
will aB meaning N and M who were, therefore, 
entitled to the gift of the residuary estate. 
(1949) 2 All E R 551 (555). 


Section 77 — Note 1 

(1) A will ought to be read, if possible, so as 
to lead to a testacy and net an intestaev. ,,1885) 
30 Ch D 890 (394). 

(2) Where it is clear on the fsce of a will 
that the testator has not accurately or comple- 
tely expressed bis meaning by the words he has 
used and it is also clear what are tbe words 
which he has omitted- those words may be sup- 
plied in order to effectuate the intention, as col. 
lected from the context. AIR 1929 Mad 64 (66). 
((1858) 7 H L C 68, Bel. on.). 

(3) Where there is an uncertainty as to the 
meaning of any part of a will, the Court ba3 a 
right even to introduce words in case of neces- 
sity but the power of this kind must necessarily 
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111 u st ration 

The testator gives a legacy of “fivo hundred” to his daughter A and a legacy of “five hundred 
rupees” to his daughter B. A will take a legacy of five hundred rupees. 

[1865— S. 64.] 

[*] Section applies to the wills of Hindus etc. — see Sch. Ill infra. 


Section 77 — Note 1 (contd.) 
be very cautiously exercised, not merely on a 
conjectural hypothesis of a testator’s intention 
however reasonable in opposition to the plain 
and obvious sense cf tbe language of the instru- 
ment. (1858) 7 H L C 88 (81). 

(4) Where tbe main purpose and intention of 
the testator are ascertained to the satisfaction of 
the Court, if particular expressions are found 
in the will which are inconsistent with such 
intention, such expressions must be discarded 
or modified. On the other hand, if the will shows 
that the testator must necessarily have intended 
an interest to be given which there are no words 
in the will expressly to devise, the Court is to 
supply the defect by implication, and thus to 
mould the language of the testator, so as to carry 
into effect, the intention'.which tbe testator has* 
(1886) 33 Ch D 198(206). 

(5) Tbe Court is not to introduce and inter- 
polate unnecessarily words in a will, nor even 
to give a construction to any clause of a will 
contrary to what the plain words import, with* 
out an absolute necessity by intention declared 
or carried in some other part of the will. (1858) 
7 H L C 68 (88). (Per Lord Cranworth.) 

(6) Where it is clear on the face of a will that 
the -testator has not accurately or • completely 
expressed his meaning by the words be has used, 
and it is also clear what are the words which he 
has omitted, those words may be supplied in 
order to effectuate tbe intention, as collected 
from the context. Unless one can be reasonably 
certain from tbe context of the will itself what 
are the words which have been omitted one 
cannot apply the principle and one has to take 
the language as one finds it. (1955) 2 All E R 22 
(28). ((1954) 3 All E R 478, Reversed.) 

(7) The reading of words into a will as a 

matter of necessary implication is a measure 
which any Court of construction should apply 
with the greatest caution. Many wills contain 
Blips and omissions. The Court cannot re-write 
tbe testamentary provisions in wills. (1957) 2 
All E R 467 (469). I ® 

(8) The will of a Hindu testator ran: “After 
twenty years from ray death my sons will be 

at liberty to divide the family business: but 
before that my sons will be incompetent to 
divide the business. I have appointed my eldest 
eon to carry on the business but before the lapse 
of twenty years from my death, neither he nor 
any of my other sons shall acquire any rights 
therein” Held that the words “rights therein” 
meant the rights of immediate enjoyment and 
that tbe testator gave the property to his sons in 
equal shares but postponed their separate enjoy- 
ment for twenty years. 8ucb a restiietion being 
repugnant to gifts was invalid. (1875) l Cal 104 
(10?; 108)=2 Ind App 256 (PC). 

(9) Will, after appointing testators’ brother as 
executor and directing him to pay debt and the 
maintenance of his wile and to make over tbe 
estate to his son when he comes of age, proceeded 
“ but if my minor sons should die and my dau- 
ghter should get married and a grandson be 


bom, then on the said grandson’s attaining 
majority you will give him half of my share and 
give half to your son etc.” Held that the direc- 
tion to make over the estate to the son when he 
comes of age has the effect of a gift to him to 
take effect at that time and the wordB “If my 
minor eon dies” in order to be consistent with 
that must mean dies during minority. (1890) 17 
Cal 122 (127)=16 Ind App 166 (PC). 

(10) The testater made certain specific be- 
quests aDd further provided: “All other money 
belonging to me I wish to be up in trust for my 
four grand-.chiidren..._until each reaches the 
age of twenty five years....— ” It was held that 
this disposition constituted a specific and not 
residuary gift. On the question of the nature of 
interact which the grandchildren took under the 
disposition. Held, that the ordinary rule of con- 
struction that no words should be inserted or 
read into the will, which were not there unless 
the context required it should be applied. Court 
could not imply a gift of corpus to the four 
grandchildren. Accordingly each named grand- 
child was entitled to an equal share in the in- 
come of the property until he or she attained 
the aga cf 25 years, the income and capital of 
his or her share then being undisposed of, 1 1955) 
2 All £ R 316 (319). 

ill) By his will the testator gave his resi- 
duary estate to his trustees on trust for bis chil- 
dren, 4 daughters and 2 sons, in equal shares, 
the share of each daughter to be held by the 
trustees on trust to pay the income to her during 
her life and “after the death of such daughter 
my trustees shall hold Buch share and future 
income thereof upon trust for all or such one or 
more exclusively of the others or other of the 
children or remoter issue of such daughter and 
in default of and subject to any such appoint- 
ment in trust” for all or any of her children, on 
attaining tbe age of twenty-one years or, if 
daughters, attaining that age or marrying, in 
equal shareB. Held, that the will should be read 
by treating as added the words “as she shall 
appoint” after the words "such daughter” and 
before the words “and in default of ftn d subject 
to any such appointment”. (1955) 2 All hi R 
630 (631). 

(12) A testator by his will devised and be- 
queathed the residue of his personal estate upon 
truBt for tbe purpose of establishing and foun- 
ding a bank. A clause of the will was: *‘I hereby 
declare that the object of the bank will be pri- 
marily to assist the planters and agriculturists 
of Saint Vincent by way of loans at a sufficiently 
low rate of interest as is compatible with the 
proper operation of the bank” : Held that it was 
impossible to regard the will as creating a trust 
for the general improvement of agriculture only 
or for such a purpose and purely ancillary rn r 
poses only. The ambit of the trust was wide 

enough to include loans which could not fpiriv 

be described as being for the promotion of agri 
culture or as being ancillary to that purcose 
Restrictive words could not be imported into the 
erma of the trust and without them the trust 

WL B leu*? 20). CbarUabl ° trU8t - (195B > : 1 
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78. Rejectio'n of erroneous particulars in description of subject.* — If 
the thing which the testator intended to bequeath can be sufficiently identified from 
the description of it given in the will, but some parts of the description do not apply, 
such parts of the description shall be rejected as erroneous, land the bequest shall 
take effect. 

Illustrations 

(i) A bequeathe to B “my marsh- lands lying in L and in the occupation of X.” The testator 
had marsh lands lying in L but had no marsh-lands in the occupation of X. The words "in the 
occupation of X” shall be rejected as erroneous, and the marsh-lands of the testator lying in L will 
pass by the bequest. 

<ii) The testator bequeaths to A "my zamindari of Rampur.” He had an estate at Rampur but 
it was a taluq and not a zamindari. The taluq passes by this bequest. 

[1865— S. 65.] 

[*] Section applies to the willB of Hindus etc. — see Sch. Ill infra. 

[f] Section is based on the maxim “Falsa demonstratio non nocet.” 

79. 'When part of description may not be rejected as erroneous.* — If a 
will mentions several circumstances as descriptive of the thing which, the testator 
intends to bequeath, and there is any property of his in respect of which all those 


Section 77 — Note 1 (contd.) 

(13) The instrument should be construed as a 
whole and the intention is to be spelt out from 
1 the entire document. If the instrument cannot be 
given any reasonable meaning or if the meaning 
of a particular word results in absurd conclusion 
or if no legal effect would be given to a parti- 
cular clause the Court has wide power to construe 
the document in such a way that a reasonable 
meaning could be given to the whole document, 
if necessary, by adding particular word or words 
which has or have been omitted. ILR (1971) 1 
Cal 513 (527). 


Section 78 — Note 1 

(1) Where some subject-matter is devised as 
a whole under a denomination which is appli- 
cable to the entire land and then that descrip- 
tion is followed by words which are added on 
the principle of enumeration bat which do not 
exhaust all the particulars, then the entirety, 
which has been expressly and definitely given, 
shall not be prejudiced by an imperfect and 
inaccurate enumeration of the particulars. (1894) 
18 Bom 283 (288) (DB). 

(2) A testator willed away his farm "in Little 
Bentley and Little Bromley in occupation of 
Mr. G and purchased by me from one T." 
Actually only a part of the farm was purchased 
from T, the remaining parts being purchased 
from one N : Held the words "purchased from T” 
ought to be treated as being in the nature not of 
a definition or restriction but of explanatory 
comment and as they do not fit the farm which 
was in G’s occupation they should be dis- 
regarded. (1919) 1 Ch 297 (306, 306). 

(3) Bequest of all that part of R estate pur- 
chased by testator consisting of six closes 
(named therein) to trustees in trust for his son 
J for life with remainder to the use of J’s 
children as he would by his will appoint — J 
by his will appointing all property devised by 
his father’s will and described as that part of R 
estate purchased by his father but mentioning 
only four closes to his two sons — The omitted 
closes lay between the other closes : Held the 
estate was sufficiently described in J’s will and 
mention of four closes being falsa demonstratio 
could be rejected — That J’s sons were entitled 
to all the closes, (1876) 6 Ch D 436 (444, 445). 


(4) (Per Kishnan, J.i — The fact, that the 
testator having written two copies of the Will 
posted one with a covering letter to the legatee 
and retained one with him shows, in the absence 
cf the covering letter, that it was not a final act 
and the testator was waiting for something more 
to happen. 

(Per Newasker, J.) It could not be said 
that the Will was in any way conditional and 
that the condition had not been fulfilled. ILR 
(1962) Madh Pra 815. 

(5) (Per Newaskar and Pande, JJ.) — The 
Gujarati word "Vastu” in the Will held, meant 
chattel and was wide enough to include money 
deposits and claim on current account. 

(Per Krisbnan, J.) — The Gujarati word "Vastu" 
in the Will included only gold, silver ornaments 
and other goods ejusdem generis and did not 
include money on account. ILR (1962) Madh Pra 
815. 

(6) (Per Fande and Krisbnan, JJ.; Newaskar 
J. Contra) — Order of a foreign Court, granting 
letters of administration to the legatee under the 
Will, cannot be of any assistance to the legatee 
in proving validity of the Will. ILR 54 Mad 
727 held overruled by 60 I A 167. ILR (1962) 
Madh Pra 815. 

(7) (Per Newaskar and Pande, JJ., Krisbnan, 
J. contra) — The evidence of handwriting expert 
is not altogether without value when the will is 
in Gujaiathi script with which the expert is not 
familiar. ILR (1962) Madh Pra 815. 

(8) (Per Kri3bnan and Pande, JJ.) — Omis- 
sion to examine the attesting witnesses by the 
plaintiff propounding a will, raises a presump- 
tion that they would not have supported the 
plaintiff. ILR (1962) Madh Pra 815. 


Section 79 — Note 1 

(1) Where a given subject is devised and 
there are found two species of property, the one 
precisely corresponding to the description in 
the devise and the other not completely answer- 
ing thereto, the latter will be excluded. (1911) 
33 All 66 (67) (DB) * AIR 1951 Saa 50 (52), 

(2) If there is a conflict between the head- 
note and the statement in the body of the deed 
regarding description of properties, it is the 
latter that prevails. AIR 1972 Pat 146 (152). 
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circumstances exist, the bequest Bhall be considered as limited to such property* and 
it shall not be lawful to reject any part of the description aa erroneous, because the 
testator had other property to which such part of the description does not apply. 

Explanation.— In judging whether a case falls within the meaning of this 
section, any words which would be liable to rejection under section 78 shall be deemed 
to have been Btruok out of the will. 


Illustrations 


(i> A bequeaths to B "my marsh-lands lying in Land in the occupation of X.” The testator had 
marsh-lands lying in L, some of whioh were in the occupation of X, and s"ome not in the occupa- 
tion of X. The bequest will be considered as limited to such of the testator’s marsh lands lying in 
L as were in the occupation of X. 

(li) A bequeaths to B “my marsh-lands lying in L and io the occupation of X, comprising 
1,000 bighas of lands.” The testator had marsh-lands lying in L some of which were in the 
occupation of X and some not in the occupation of X. The measurement is wholly inapplicable to 
the marsh-lands of either class, or to the whole taken together. The measurement will be considered 
as struck out of the will, and such of the testator’s marsh-lands lying in L as were in the occupa- 
tion of X shall alone pass by the bequest. 

[1865 — S. 66.] 



Section applies to the wills of Hindus etc. 


see S. 57 supra & Sch. Ill infra. 


* - 

80. Entrinsic evidence admissible in cases of latent ambiguity. — 
"Where the words of a will are unambiguous, but it is found by extrinsic evidence that 
they admit of application! one only of which can have been intended by the testator, 
extrinsic evidence may be taken to show which of these applications was intended. 

Illustrations 

(i) A man having two cousins of the name of Mary, bequeaths a sum of money to "my cousin 
Mary,” It appears that there ere two persons, each answering the description in the will. That 
description, therefore, admits of two applications, only one of which can have been intended by 
the testator. Evidence is admissible to show which of the two applications was intended. 


Section 80 — Note 1 

(1) The question was whether evidence was 
admissible to show that, having regard to the 
intention of the testator as expressed in the will 
the name “K. N. Godbole’ applied to *K. G. 
Godbole”; H^ld that the case was not covered 
by S. 80, but applying principles of English 
law as principles of equity, justice and good 
conscience evidence could be taken to show 
circumstances habits and state of testator’s 
family including names of his friends. AIR 1837 
Bom 466 (496). 

(2) The will of a Hindu ran as follows : "I 
have already become divided from my two sons 
R and V. I make the following dispositions of 
my share*. (1) After paying the debts I have 
to pay under the partition arrangement, I be- 
queath to my daughter A all lands I own in 
Nalanchetil about velis and cash Bs. 10,000 
with power of disposition over the same ; (2) To 
my daughter J ft sum of Rs, 10,000 with power 
of disposition over the same : (3) To my wife S 
the amount due under my policy of insurance; 
(4) I alEO direct that a sum of Rs. 10,000 (ten 
thousand) be set apart the interest from which, 
is to be enjoyed by my mother J A, and my 
three sisters during their lifetime and after 
them the principal amount is to go to my son’ 
Rl { 5) Tbe residue left after meeting the above 
dispositions is to be taken by my son R whom I 
appoint as the sole exeentor to my wiH": Held 
that there was no ambiguity in the terms of the 
will or as to the identity of the subject matter 
of any bequest or as to the identity of any 
beneficiary. Hence extrinsic evidence was not 
admissible. A I R 1947 P C 122 (l24) " I L R 
(1947) Kar (PC) 217, 

(3) Bequest by earlier clause to Mrs. A of 'five 
row diamond bracelet." By later elause bequest 


to Lady G of "my diamond chain bracelet” — 
Testatrix having only one diamond bracelet" — 
accurately described as chain bracelet — Held 
case of latent ambiguity — Testatrix held 
meant to create bequest in favour of Mrs. A — 
Rule that later .bequest prevails, held had no 
application. (1948) 2 All E R 111 (118). 

(4) A philatelist gave his 'collection of stamps 
of Great Britain and such of the British colonies 
except • Malta’ from his collection to the first 
defendant. Amongst the philatelists the phrase 
'British Colonials’ was In general use. Evidence 
was also given that the phrase included stamps 
of all countries in the British Commonwealth 
and Mandated Territories and even the Republic 
of Eire, Egypt And Sudan: /Held that the testa- 
tor had expressed his intention in tbe language 
of philatelists and the expression used by him 
was equivalent to the phrase 'British Colonials’ 
which was in vogue amongst the philatelists and 
that therefore the gift was effective to dispose of 
all categories of the stamps understood by the 
philatelists to be inoluded in the phrase. ( 1953 ) 
3 All E B 691 (693). 

(5) Two wills executed on two dates — Later 
will raising ambiguity on face of it as to whe- 
ther it was in substitution for or in addition to 
earlier will — External evidence can be admitted 
to ascertain testator s intentions. 1964 Eer L T 
665. 

(6) Section 80 embodies the well-established 
rule that in the case of a latent ambiguity the 
same may be removed by evidence of collateral 
circumstances to establish to what property the 
will relates or what exactly the subject of dis- 
position is — Of course this cannot be done in the 
case of a patent ambiguity. (1971) 1 Mad L J 
127 (186). 
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(ii) A, by bis will, leaves to B “my estate called Sultanpur Khurd”. It tarns oat that be bad 
two estates called Sultanpur Khurd. Evidence is admissible to show which estate was intended. 


[1865 -S. 67.] 

[*] Section applies to the wills of Hindus etc, — See S, 57 & Sch. III. 

[t] Oral evidence oi intention ia only admissible to show which of the persons or 
things was intended, and not to show that the words were used in a sense 
which would include more than one of them. 


* 

81. Extrinsic evidence inadmissible in case of patent ambiguity or 
deficiency.* — Where there is an ambiguity or deficiency on the face of a will, no ex. 
trinsic evidence as to the intentions of the testator shall be admitted. 

Illustrations 

<i) A man has au aunt, Caroline, and a cousin, Mary, and has no aunt of the name of Mary. 
By his will he bequeaths 1 ,000 rupees to “my aunt, Caroline” and 1,000 rupees to “my cousin 
Mary” and afterwards bequeaths 2,000 rupees to "my before* mentioned aunt, Mary”. There is no 
person to whom the description given in the will can apply, and evidence is not admissible to show 
who was meant by “my before-mentioned aunt, Mary.” The bequest is therefore void lor uncer- 
tainty under section 89. 

(ii) A bequeaths 1,000 rupees to ■ leaving a blank for the 

name of the legatee. Evidence is not admissible to show what name the testator intended to insert. 

(iii) A bequeaths to B rupees, or “my estate of 

Evidence is not admissible to show what sum or what 

estate the testator intended to insert. 

[1865— S. 68.] 

[*] Section applies to the wills of Hindus etc. — See S. 57 & Sch. III. 


82. Meaning of clause to be collected from entire will." — The meaning of 
any clause in a will is to be collected from the entire instrument, and all its parts are 
to be construed with reference to each other. 


. Illustrations 

(i) The testator gives to B a specific fund or property at the death of A, find by a subsequent 
clause gives the whole of his property to A, The effect of the several clauses taken together is to 
vest the specific fund or property in A for life, and after his decease in B; it appearing from the 
bequest to.B that the testator meant to use in a restricted sense the words in which he describes 
what be givee to A. 


Section 81 — Note 1 

(1) The words of the will were “I direct that 
my executor and trustee shall disburse various 
petty pensions to some poor persons mentioned 
by me” There ia a deficiency, on the face of 
the will, as to the objects of this bequest and 
no extrinsic evidence can be admitted as to the 
intention of the testator,. (1892) 15 Mad 448 
(474). 

(2) A made a will of her property on a printed 
will and left blank spaces naming therein cer- 
tain specified legacies and the name of the 
executor. A was illegitimate and had no issue 
or “next of kin.” The Crown elaimed the resi- 
due of the estate by escheat and after admitting 
part of evidence on behalf of the executor it was 
held that the executor was entitled to hold the 
estate for his own benefit as the effect of the 
blanks left by the testatrix on a printed form 
was quite conceivable to be the belief that in 
doing so the executor should be entitled to the 
residue. (1886; 31 Ch D 460 (465). 

(3) The circumstance that blank spaces were 
left in the body of it is no valid objection to its 
being a will. (1892) 16 Bom 652 (655) \DB). 

(4) Where a will of a taluqdar was executed 
before 1869 S. 81 of the Succession Act cannot 
be applied and it is permissible to consider even 
extrinsic evidence to resolve a patent ambiguity. 
AIB 1948 Oudh 307 (334)=22 Luck 622 (DB). 


(5) Relation of testator with legatee wrongly 
described — Intention of testator definite — 
Legatee identifiable from description in the will 
and evidence — There is no ambiguity or defi- 
ciency on :he face of the will — Will is not void. 
AIR 1961 Assam 129 (131) (DB). 


Section 82 — Note 1 

(1) In the interpretation of the will, made by 
taluqdar. Court must be guided by the rule of 
construction laid down in Ss. 82 and 8? as 
theee rules are applicable to bequest made by 
talukdars. AIR 1935 Oudb 198 (202)=10 Luck 
606 (DB). . 

(2) In construing a will the meaning cf any 
clause is to be collected from the entire instru- 
ment and all its part3 are to be construed with 
reference to each other. (’he general words may 
be understood in a restricted sense where it may 
be collected from the will that the testator 
meant to use them in a restricted sense and it 
is only when two clauseB in a will are so ab- 
solutely irreconoilabl© that they, cannot stand 
together the latter of the two clauses shall pre- 
vail the theory being that the testator may have 
changed his mind, (1891) 14 Mad 65 (71) (DB)* 
AIR 1925 Bom 282 (286)=49 Bom 478 (DB). 

t 

(3) The two cardinal principles in the cons- 
truction of wills, deeds and other documents 
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(ii) Where a testator having an estate, one part of which is called Black Aero, bequeaths ^ o 
who'o of bis estate to and in another part of his will bequeaths Black Aero to B, r,bo latter e- 
quest is to bo read as an exception out of tho first as if he had said “I give Black Aero to EJ, an. 
all the rest of my estate to A.’* 


[1865 - S. 69.] , }M I I ■■M 111 ■ ■ M 

[*] Section applies to the wills of 1 1 indus etc. — See S. 57 & Sob. HI. 


Section 82 — Note 1 (contd.) 

>are (i) that clear and unambiguous diepositive 
words are not to be controlled or qualified by 
any general expression of intention (li) that 
technical words or words of known legal import 
must bave their legal effect even though the 
testator uses inconsistent words unless those 
inconsistent words are of such a nature as to 
make it perfectly clear that the testator did not 
mean to use the technical terms in their propor 
sense. (1897) 24 Cal 834 (846) = 24 Ind App 
76 (PC)*(1208) 31 Mad 283 (304) (DB). 


^4) "Where a father appeared to make a gift 
'Of an absolute estate in the will to hi.T sons, but 
some' words which occurred subsequently plainly 
showed that what was given was no more than 
an estate for life, in spite of the fact that the 
subsequent provisions in the will for the grand- 
children on the death of the legatees failed (as 
none of the grand -children were in existence), 
the will conferred only a life estate on the 
eons. (1905) 28 Mad 386 (389) (DB). 

(5) If a widow is designated as a malik or 
permanent maiik in a will, that by itself is not 
sufficient to justify a Court construing the will 
to conclude that the intention of the testator is 
to confer an absolute estate on her and similar y 
it would be an incorrect mode of construction 
to accept such a clause as conferring an absolute 
estate and then to , eliminate one by one all 
subsequent clauses indicating testator a “Men- 
tion to limit the widow a estate as void for re- 
pugnancy. This mode of interpretaUon con- 
travenes S. 82 read with b. 87. AIR 194/ Lab 

199 (205) (DB). . 

(SJ Tbe Court has to endeavour to ascertain 
the intention of tbe testator. This inten 10 
has to be gathered primarily from the language 
of the document. What is to be read as a whole 
without indulging in nny conjeo ure or specula- 
to what the testator would have done if 

he had been better informed or be JJ ter a< J, vlse ^; 
In construing tbe language of the will the 
Courts - sntitled and bound bssr^n unud 

1951S C 103 (105, 1C6)=1950 S C R 949. 
(AIR 1946 Mad 419, Reversed.) 

(7) In order to gather tbe intention of the 
the language of the entire will Bball 
have to be considered, further the interpretation 
cwln should bo such as would give effect to all 
carts if possible and docs not reject any of them 
and if there is any difficulty in giving effect to 
any part in the document it can only be solved 
^dontinf? a construction whjch brings out 
by ad fi \ B D robabIe intention and ie not 

in B any a way inconsistent with the testator's 

. & oJfhe -ed from hie conduct and dis- 

^ooin^r^ll. AlH 1959 Hyd 153 ,167) 
=ILR (1956) Hyd 107 (DB). 

{ 6) The rule of construction of wills that so 
lar aB is reasonably possible Courts should adopt 
that construction of the will which would avoid 
intestacy cannot be treated as an absolute rule 
which should bave overriding importance in 
construing a will. Similarly in regard to the 


rule that the construction which postpones tho 
vesting of tho estate after the death of the testa- 
tor should be avoided, be position is exactly 
the same. A Court cannot embark on the task 
of construing a will with a preconceived notion 
that intestacy must be avoided or testing must 
not be postponed. Tbe intention of the testator 
and the effect of the dispositions contained m 
the will must be decided by construing the will 
as a whole and giving the relovant clauses in 
the will their pi iin grammatical meaning con- 
sidered together. In construing a will it is not 
generally profitable or useful to refer to the con- 
struction of other wills. AIR 1961 SC 1302 
(1307)* 

(9) In construing a will, the true intention of 
the testator has to be gathered not by attaching 
importance to isolated expressions, bat by read- 
ing the will a3 a whole with all its provisions 
and ignoring none of them as redundant or 
contradictory. Further, where the intention of 
the testator is to grant an absolute estate, an 
attempt to reduce the powers of the owner by 
imposing restraint on alienation is to be repelled 
on the ground of repugnancy; but where the 
restrictions are the primary things which the 
testator desires and they are consistent with the 
whole tenor of the will, it will be a material 
circumstance which will disp ace the presump- 
tion of absolute ownership AIR I960 Ker 54 
(56) (DB). 

(10) The will, in order to gather the correct 
intention of the testator, must be read as a 
whole, and if possible effect must be given to 
every one of the terms contained 1 lerein. AIR 
1946 Oudh 20 (23). 

(11) At the commencement of his will the 
testator stated ; “I give my mother J. a life 
interest in all my immovable properties includ- 
ing leasehold properties and invesJ roenfcs.” 
Later on there was a direction that six items of 
immovable properties be sold and ‘‘on each of 
my eight children attaining majority, one- 
eighth of the sum realised by sale of these six 
mouzas shall be paid to her or him. The interest 
accruing from the said sale proceeds during my 
mother's life time shall be enjoyed by her 
exclusively.” Held that the real intention of 
the testator was that the executrix should sell 
the mauzas and the Bale proceeds should be 
invested, that the interest drawn from the 
investment should be enjoyed by the mother but 
that each of the children, on his or her attain- 
ing majority, should he paid the capital sum to 
which be or she is entitled, irrespective of the 
question whether the executrix was alive or not 
at that time. AIR 1951 Fat 206 (207, 208) = 
30 Pat 86 (DB). 

(12) The duty of the Court is to ascertain 
the intention of the testator and for that pur- 
pose regard must be bad not only to the laDgoage 
in wbich the testator has written the will but 
also to the notions and habits of thought usual 
in the community to which he belongs. AIR 
1954 Mad 19 (37, 38) (DB). 

(13) The true intention of the testator has to 
be gathered not by attaching importance to 
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Section 82 — Note 1 (eontd.) 
isolated expressions but by reading the will as 
a whole with all its provisions &Dd ignoring 
none of them as redundant or contradictory, 
AIR 1953 SC 7 (9) = 1953 SCR 232 +* AIR 
1959 Andh Pr* 448 (453) (DB) ** AIR 1967 S C 
207 (20S)=(1965) 3 S C R 446, (Question whe- 
ther disposition of properties to the plaintiff is 
as a persona designata or by reason of his ful- 
filling particular legal status e.g,, an adopted 
eon.) ** 1 L B (1971) 1 Cal 513 (527) ** 1965 
BLJE 41 6** AIR 1966 Pat 40 (41, (42) (DB)** 
AIR 1965 Mad 193 (It 6) = 77 Mad L W 691 ** 
AIR 1862 Mad 259 (261, 262)==(1962) 1 Mad L J 
401 (DB). (One clause of the will is as important 
as the other and the dominant intention of the 
testator can only fee gathered from the cumula- 
tive effect of all the clauses.) ** AIR 1953 All 
766 (767) = 1953 All L-J 315- (DB), (While 
construing a will all other surrounding circum- 
stances must be taken into account.) 

( 14) The intention of the testator h&B to be 
gathered from the whole will — Bequest by father 
to his unmarried daughter with a provision that if 
she bad children they should inherit her share and 
if she died without issue her share would revert 
to the grand son of the testator — Held on con- 
struction that the estate taken by the daughter 
under the will was absolute and not limited. 
(1860) 65 Mys H C B 115 (118, 120) (DB). 

(15) Though a mere description of a document 
may not be conclusive to arrive at a correct con- 
clusion as to its true nature, where a document 
was termed as a settlement deed and was regis- 
tered and there waB an express recital in the 
document that the donee shall pay the kiat of 
the property : Held, that the transfer was 
effected, though the beneficial interest in the 
property had been postponed to be enjoyed after 
the life time of the settlor. The document there- 
fore amounted to a settlement and not a will. 
AIR 1956 Mad 248 (248). 

(16) Will is not a document transfering rights 
— It only changes the mode of devolution ~ Tes- 
tator is competent to bequeath his properties to 
his nephews in preference to daughter's sons. 
Non-mention of property in schedule of property 
will not matter. 1966 All W R (HC) 142 (143). 

(17) A holder of an impartible Raj after recit- 
ing that he was very ill stated: “Today K has 
given his son M to me in adoption and I have 
taken him in adoption. After my death, my 
adopted son, shall bo the 'gaddinashin' and the 
owner of nay entire moveable and immovable 
property. After my death he shall like myself, 
have all the powers. M is yet a minor; therefore 
during his minority, my mother, B who was my 
guardian during my minority and who managed 
the entire estate very well, shall remain the 
guardian of my adopted son and shall manage 
the entire estate. I have, therefore, executed 
tb is will while in a sound state of body and 
mind and after full deliberation — Held that the 
document was not a will. Taking the document 
as a whole the only operative part of it was the 
appointment of a guardian and the rest of it was 
narrative. As there were no direct words of gift 
in the will and as there was no object in giving 
to the adopted son property which he would 
have inherited under the Jaw, the document 
could not be construed as containing a gift to M. 
AIR 1946 P C 103 (106)=ILR (1946) Kar (PC) 

[| n finj HH II 

(18) Will or present disposition — Held on 


facts that language used in document was con- 
sistent only with present disposition of nronertv. 
AIR 1955 N U C (Sau) 5769. P 7 

(19) Where a gift or bequest is made in favour 
of more than one person, then whether the donees 
or the legatees take the property as joint 
tenants or tenants-in-common depends upon the 
intention of the donor or testator as could be 
gathered from the gift deed or the will and the 
other surrounding circumstances. No such ques- 
tion of finding out the intention of the donor or 
testator arises where the intention is apparent 
on the face of the document. AIR 1952 Mys 32 
(33, 34)=ILR (1952) Mys 139 (DB). 

(20) Property bequeathed to heirs with direct 
tioQ to pay increasingly to charity on happening 
of certain contingencies — Last contingency 
taking place — Held, direction created trust and 
not charge. (1962) 2 S C R 28. 

(21) No Court has a right to make out a new 
will for a testator if the old will made by bim> 
is not capable of an interpretation which would 
validate it. The mere fact that a life estate in the 
corpus is not recognised under the Mabomedan 
Law would not justify the Courts in holding 
that it was a life estate in the usufruct that was 
intended to be created when the document read 
as a whole and giving the natnral meaning to 
the language used is not'capable of that inter- 
pretation. AIR 1952 All 1.(4, 5) (DB). 

(22) Intestacy is not to be lightly inferred. 
Yet where there is no clause in the will about 
devise of property to be acquired by testator 
after the date of the will and it is clear from the 
will that at the time of making it, he had no 
intention of acquiring any further properties and 
could not also have thought of making disposition 
of such property, property so acquired canno, be 
held to be covered by the will. Though the in- 
tention of the testator is to be given effect to 
there beiDg no doubt about such intention in- 
testacy as to such items arises not on a con- 
struction of the will but from the express recitals 
in tbe will itself. AIR 1967 Mad 404 (406)= 
(1967) 1 M L 3 96. 

(23) Testator bequeathing all his present and 
future property to odo of bis eons with all rights 
of transfer — Other heirs given only right of 
residence in a bouse on condition of tbeir good 
character and with consent of legatee but: with- 
out any proprietary rights — Testator closing bis 
will with a statement that he bad full confidence 
that legatee would observe all conditions laid 
down by him_ — Held that direction regarding 
residence of heirs was only pious wish and not 
mandatory injunction to legatee so as to create 
legal right in heirs. AIR 1966 All 584 r 5861 = 
1866 All L J 1153. 

(24) The words expressing the conditions sub- 
ject to which a bequest is made by a testator in 
his will may sometimes be treated as words 
creating a eharge on the property bequeathed. 
Where a eharge 13 in terms created on the pro- 
perty bequeathed, although the bequest is ex- 
pressed to be on condition of tbe payment of a 
specified amount the clause in question has to 
be interpreted to mean that the bequest is sub- 
ject to a charge fer the specified amount. AIE 
1952 Bom 203 (204, 205)=53 Bom L R 903, 

(25) According to provisions of will power to 
appoint new executor or trustee in place of the 
deceased or retiring trustees given to remaining 
executor and trustees, and in no cirouxn stances 
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83. When words may be understood in restricted sense, and when in 
sense wider thtn usual.*— Cent ral wordet may be understood in a restricted sense 
'where it may be collected from the will that the testator meant to use them in a res- 
tricted sense ; and words may be understood in a wider sense than that which they 
usually bear, where it may be collected from the other words of the will that the 
testator meant to use them in such wider sense. 


Illustrations 

(i) A testator give3 to A “my farm in the occupation of B,” and to C “all my marsh-lands 
in L,’’, Part of the farm in the occupation of B consists of marsh-lands in E, and the testator also 
has other marsh-lards in L. The general words, “all my marsh-lands in L.” are restricted by the 
gift to A. A takes the whole of the farm in the occupation of B, including that portion of the farm 
which consists of marsh-lands in L,* 

(ii) The testator (a sailor on ship-board) bequeathed to his mother bis gold ring, buttons and 
obest of clothes, and to his friend, A (a shipmate), his red box, clasp-knife and all things not be- 
fore bequeathed. The testator’s share in a house does not pass to A under this bequest. 

(iii) A, by his will, bequeathed to B all his household furniture, plate, linen, china, books, 
pictures and all other goods of whatever kind; and afterwards bequeathed to B a specified part of 
his property. Under the first bequest B is entitled only to such articles of the testator’s as are of 
the same nature with the articles therein enumerated. 

[1865— S, 70.] 


[*] Section applies to the wills of Hindus 

* 

[i] Words commonly used in wills drawn 
Goods. Household effects, Household 
money etc. 

Section 82 — Note 1 (contd.) 

the number of trustees to be les3 than two for 
three consecutive months— Application to Court 
for appointment of new executor in place of de- 
ceased — Two days’ delay over three months in 
appointment of new trustee by Court — Held, 
order of appointment was illegal and without 
jurisdiction — No party could set up any right 
or title as executor on such order passed without 
jurisdiction — Correct and legal way to have 
the estate left unadministered to be adminis- 
tered was to apply for the grant of I etters of 
Administration de bonis non. AIR 1961 Cal 411 
(415). 

(26) Where the intention of the donor or 
testator is to maintain an absolute estate con- 
ferred on the donee but he adds some restriction 
in derogation of the incidents of such absolute 
ownership the clause is a repugnant one and is 
therefore, void. If however the intention ex- 
pressed, or to be necessarily implied, is to ex- 
tinguish the absolute estate on the happening of 
a contingency and where the effect of the termi- 
nation of the said absolute estate would not be 
the violation of any rule of law, the clause is a 
defeasance clause and would operate according 
to its tenor. In such a case the earlier clause 
confers only a life estate AIR 1962 Ker 322 
(323)=1962 Ker L 3 149 (DB). 

i 27) Two wills executed on two nates i — Later 
will raising ambiguity on face o! it as to whe- 
ther it was in substitution for or in addition to 
earlier will— External evidence can be admitted 
to ascertain testator’s intentions. AIR 1965 Ker 
122 (123)=1964 Ker L T 665. 

(28) It IB true, if there is conflict between two 
or mere clauses in a will, the last clause should 
prevail over the earlier clauses. But inconsis- 
tency will not be presumed. Moreover, every 
ambiguity is not inconsistency. What is of the 
essence is the true intention of the testator. In 
finding out that intention the Court must read, 
the Will as a whole and to the extent possible 
reconcile the various clauses in the Will,. Fur- 
ther, no clause in the will sboold be considered 


etc. — See S. 57 & Sch. Til. 

in England are Debenture, Debts, Funds * 
furniture, Household goods, Linen, Heady 

as superfluous. The rule of harmonious construc- 
tion is one of the essential canons of interpre- 
tation of a Will or a deed- (1963) 2 Mys L J 437 
(DB). 

(29) In construing a will ii is generally not 
profitable or useful to refer to the construction 
of other wills because the construction of each 
will must necessarily depend upen the terms 
used by the will considered as a whole, and the 
result which follows on a fair and reasonable 
construction of the said words must vary from 
will to will. AIR 1962 1 at 149 (154). 

(30) In the case of a will the onus is on the 
propohnder of the will. He has to establish that 
the will was executed by the testator, and that 
at the time of execution he was a free agent & 
possessed of sound disposing state of mind. 
Proof of a will and of other documents cannot 
be the same. (1965) 2 Mad L 3 259. 


Section 83 — Note 1 

(1) If the instrument as it stands cannot bo 
given any reasonable meaning cr if the meaning 
of a particular word results in absurd conclusion 
or if no legal effect could be given to a particular 
clause of the instrument the court has got wide 
powers to construe the document in such a way 
that a reascnable meaning could be given to 
the whole document if necessary by adding 
particular word or words which has or have 
been omitted, ILK (1971) 1 Cal 513 (527). 

(2) When used in a will principal money 
means all the capital that the testator possessed 
and a ‘gift of principal money by will’ means a 
universal disposition of all his monies worth, 
that is a bequest of all personal property. The 
words cannot be extended to the real estate 
(1870) 11 Eq 232 (235). 

(3) In a provision ‘I give and bequeath Onto 
my wife monies in bank securities, my house- 
hold furniture and effects of whatever nature 
and kind I may be possessed at the time of my 
decease,’ the word “effecta” must be confined to 
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84. Which of two possible constructions preferred.* — Where a clause 
is susceptible of two meanings according to one of which it has some effect, and accord, 
ing to the other of which it can have none, the former shall be preferred. 

11865— S. 71.3 

[*] Section applies to the wills of Hindus etc. — See S. 57 & Sch. III. 


8 5. No part rejected, if it can be reasonably construed.* — No part of a 
will shall be rejected as destitute of meaning if it is possible to put a reasonable con- 
struction upon it. 

[1865— S. 72.] 

[*] Section applies to the wills of Hindus etc. — See S. 57 & Sch. III. 


Section 83 — Note 1 (contd.) 
articles ejusdem generis with those specified in 
the preceding part of the sentence. (1806) IB 
Ves 39 (46)=33 E R 209. 

[See also (1841) 3 Beav 521 (523) = 49 EB 
205. J 

(4) Fixed abode dc©3 not necessarily mean 
permaoent abode. AIR 1923 Nag 145 (145)=19 
Nag L JR 54. 

(5) Word “eantanera” ordinarily includes sons 
and daughters, but surrounding circumstances 
may give it restricted meaning to include sons 
only — Word held should be given restricted 
meaning. ILR (1949) 2 Cal 67 (72, 74). 


(5) If there be admissible two constructions of 
a document, one of which will give effect to all 
the .clauses therein while the other will render 
one or more of them nugatory, it is the former 
that should be adopted on the principle ex- 
pressed in the maxim “ut reB magis valeat quam 
pereal.” AIR 1959 S C 24 (29) =1959 SCR 
1309. 

(6) If the instrument a3 it stands cannot be 
given reasonable meaning the Court has got 
wide power to construe it so as to give a reason- 
able meaning even by adding particular word 
which haB been omitted. ILR (1971) 1 Cal 513 
(527). 


Section 84 — Note 1 


U) A by an “anumatipatra” permitted after 
his death his two wives to adopt “three sons 
successively ” that is one after another, it was 
heid that the authority intended his widows to 
do what the law allowed and not to do some- 
thing which if not absolutely illegal was very 
unusual and not practiced among Hindus. It 
did not contemplate simultaneous adoption by 
widows but successive adoptions in accordance 
with rules of law as now established and as 
established at the time when the document came 
into existence. (1912) 39 Cal 582 (586) (DB) * 
(1912) 16 Cal L Jour 304 (308) (DB). 

(2) An earlier clause in a will stated “you 
must adopt for me a boy you like from the 
children that may be born in the families of 
my brother.” Later on the testator mentioned 
“the object of this will is that you should adopt 
for me any suitable boy.*’ Held that the 
choice of the boy was restricted to the boys 
from brother's family. (1891) 14 Mad 65 (69) 
(DB). 


<3i Testator gave direction in the following 
words : “There is my nephew M's son K. He 
is about nine years of age. It is my wish to 
adopt him as my son. If I should not be able 
to do so in my lifetime then my son L’s widow 
is to take the said K. in adoption:'* — Held 
that it was a direction to adopt a son to her 
husband and herself and not to the testator 
which she was not entitled to do according to 
law. (1888) 12 Bom 186 (199), 

(4) When it is suggested that the testator 
created some interests in the property he was 
disposing of and yet failed to fully dispose of it 
the Court will, if there are two possible construc- 
tions, prefer the one that resulted in favour of 
that which does not leave a hiatus. The pre- 
sumption in such a case is in favour of a com- 
p* eta disposition. (1954) 56 Bom LR 910(915) 
* * AIR 1963 S c 1703 (1705) = (1963) 2 SCR 
(Supp) 834. 




Section 85 — Note 1 

(1) In construing the will of an exceedingly 
illiterate man the rules of grammar and the 
usual meaning of technical language may be 
disregarded but the Court cannot strike out from 
his will any word which, standing where it is, 
has a clear and definite operation in the dis- 
posal of hie property. (1861) 9 H L 420 (427) = 
11BR 791. 

(2) Where a will by a Parsi provided that in 
case his son dies issueless sen’s widow should 
be excluded from getting any share in the pro- 
perty and the son died issueless it was held that 
bis widow was excluded from any share whether 
as heir of her husband or otherwise. AIR 1919 
Sind 4 (5) = 14 Sind L R 203. 

(3) In construing English wills it has not been 
the practice to pay regard to the punctuation or 
parenthesis. But the circumstance that there is 
no such thing as punctuation properly so called 
in native writings but merely a practice by no 
means general which has grown up of making a 
dot to denote to end a sentence, gives the exis- 
tence of a dot a special importance which the 
Court may take note of without any risk. (1888) 
12 Bom 202 (214). 

(4) Testator making various gifts of immova- 
ble property to various persons one amongst 
them being to his widowed daughter-in-law for 
her maintenance — Will wound up with a 
general clause that all the gifts were made 
absolute — Held tbat the general clause removed 
the ambiguity in all cases and that it was not 
necessary to strike out or alter a material word 
in any one of the special clauses in order to give 
effect to the (Several devices and that therefore 
the widow also took absolutely the land gifted 
to her in the will. (1908) 31 Mad 349 (353). 

(5) The material words of a will were : My 
self-acquired property the aforesaid houses by 
tbe three devisees from generation to generation 
(Vamsa Paramparai) unitedly (or jointly — 
“Egopithu") the survivors surviving without 
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86. Interpretation of words repeated in different parts of will.* If tha 
same words occur in different parts of the same will, they shall bo taken to have been 
used everywhere in the same sense, unless a contrary intention appears. t 


[1865— S. 73.3 

[f]; Section applies to the wills of 1 indus etc. — See S. 57 and Sch. III. 
j t] But this would not preclude the Court from putting a different construction on 
the same words, when applied to different subject-matters. 


87. Testator’s intention to be effectuated as far as possible.* — The 
intention of the testator shall not be set aside because.: it cannot take effect to the full 
extent, but effect is to be given to it as far as possible. 


Illustration 

The testator by a will made on his death-bed bequeathed all his property to C. D. for life and 
ctffcsr his decease to a certain hospital* The intention of the testator cannot take effect to its full 
extent because the gift to the hospital is void under section 118, but it will take effect so far a9 

regards the gift to C, D. 

[1865— S. 74.] 

[*] Section applies to the wills of Hindus etc.— See S. 57 and Sch. III. 


Section 85 — - Note 1 (coatd.) 

power of gift etc., or sale shall be enjoyed — Held 
that the word "Egopifchu” should be given effect 
to in reading the will and so reading the will 
was held to establish a line of descent unknown 
to law. (1909) 6 Mad L Tim 103 (104, 105). 

(6) Wife given right to gift or sell and to *R’ 
rights to Malik after her death — Held, pre- 
sumption of life estate cannot be drawn 
and right to gift or sell being incidents of 
ownership wife gets absolute estate. AIR 1966 
Orisea 54 (57, 58, 59) — I L B (1964) Cut 479. 

(7) No clause in the will should be considered 
as superfluous. (1963; 2 Mys L J 437 (441). 

- 

Section 86 — Note 1 

(1) If the same words occur in different parts 
of the will, they must be taken to have been 
U 3 ed everywhere in the same sense unless a 
contrary intention appears, A.IR 1935 Oudh 198 
(202) <DB) ** (1910) 11 Cal L Jour 461 .(473) 
(DB). ** (1008) 31 Mad 283 (305) (DB). (Will 
directing income from property to be spent on 
property 11 as to her may seem best • The 
words held on construction to mean “as she 
thinks fit’*.) * * AIR 1963 S C 1703 (1705) = 
(1963) 2 S C R (Supp) 834. 

(2) Use of adhikarini and adbikari denotes 
full ownership — Widow granted full powers 

•of transfer — Held, estate granted to widow was 
absolute and not limit d. AIK 1963 Cal 520 
(623) (DB). 


Section 87 — Note 1 

(1) If it is not possible to carry oat testator’s 
whole plan, paramount intention should be given 
effect to. AIR 1929 PC 283 (286) =56 Ind App 
372 ** (1963) 2 Mys L J 437 (442). (Courts are 
expected to place themselves in the arm chair of 
the teaiator And find out his intentions*) 

(2) Court has no power to give effect to a 
hypothetical intention <>v supplying lacunae in 
the will, and thereby making practically a new 
will for the testator. AIK 1959 Pat 585 (588) = 
1969 BLJB 505. 

(3) In interpreting will made by a taluqdar, 
the Court mu 3 t be guided by the rules of con- 


struction laid down in Ss. 82 to 87, as these 
rules are applicable to bequests made by taluq- 
dars. AIR 1935 Oudh 198 (202) = 10 Luck 606 
(DB). 

(4) In construing a Hindu will benignant 
construction is to be used and if the real mean- 
ing of the document can be reasonably ascertain- 
ed from the language used, though the language 
is ungrammatical or untechnical or incorreot 
provided it sufficiently indicates what was 
meant, that meaning shall be enforced to the 
extent and in the form which the law allows* 
AIR 1935 Cal 284 (286) (DB) **(1872) 18 Suth 
W R 359 (354) = Ind App (Sup Vol) 47 (PC). 

(5) Where in a will, there is no gift in so 
many words and an intention to make a gift can 
be gathered from the provisions m certain and 
definite shares effect should be given to the 
general prevailing intention, however imperfectly 
arid obscurely indicated if discovered by a fair 
and liberal construction of the language of the 
will and it allowed by law. (1881) 7 Cal 269 
(282, 283) (DB). 

(6) Court will struggle against a construction 
that would defeat the obvious intention of the 
testator. (1807) 13 Ves 476 (484) =33 E R 373. 

(7) If the dispositive words are clear and un- 
ambigious, the Court is bound to enforce them. 
But where they are ambiguous, it is necessary 
to ascertain the declared intention of the testator 
from other clauses of the will and also the 
surrounding circumstances. 1956 Andh L T 940. 

(8) Misrecital as to law not followed by dis- 
position does not prove intention to supplement 
what would be got under law. AIR 1935 Cal 
788 (790) (DB). 

(9) The gift by a testator if there be any must 
be found either in express words or by implica- 
tion. _ Where a testator declares that a person 
has right independent of will a mere recital to 
that effect in the will is no evidence of intention 
to gift nor is there gift by implication. AIR 
1935 Cal 788 (791) (DB), 

(10) Property bequeathed to heirB with direc- 
tion to pay increasingly to charity on happen- 
ing of certain contingencies ~ Last contingency 
taking place — Held, direction created trust and 
not charge. (1962) 2 SCR 23. 
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88. The last of two inconsistent clauses prevails.* — Where two clauses 
of gifts in a will are irreconcilable, so that they cannot possibly stand together, the last 
shall prevail.! / ■ m pH Bi . 1 .1 ''■■' K B 

Illustrations 


(i) The testator by the first clause of his will leaves his estate of Eamnagar “to A,” and by the 
last clause of his will leaves it “lo B and not to A.” B will have it. 

f i i / If a man, at the commencement of his will gives his house to A, and at the close of it 
directs that his house shall be sold and the proceeds invested for the benefit of B, the latter 
disposition will prevail. 

[1865— S. 75.] 

[ + ] Section applies to the wills of Hindus etc. — See S. 57 and Sch. III. 

[t] But see Ss. 82 & 85 supra. 


Section 87 — Note 1 (contd.) 

(11 * It is seldom profitable to compare the words 
of one will with those of another precedents are 
helpful only in so far as they purport to lay 
down certain general principles of construction 
and at the present these principles seem to be 
fairly well settled. 

The cardinal maxim to be observed ia to 
endeavour to ascertain the intention of the testa- 
tor and it has to be gathered primarily from the 
language of the document which is to be read as 
a whole without indulging in any conjecture or 
speculation. 

A presumption against intestacy may be raised 
if it is justified by the context of the document 
or surrounding circumstances; but it can be 
invoked oply when there is undoubted ambiguity 
in ascertainment of the intentions of the testator' 
AIR 1951 SC 103 = 1950 SCR 949 **AIR 1964 
SC 1323 (1329) = (1964) 2 SCR 722. 

(12) In the case of a bequest of property 
equally in favour of two or more persons and 
a gift over to the descendants of one of them, 
the gift over will come into operation, only after 
the death of all the original beneficiaries, the 
principle of construction being that the original 
beneficiaries took the properties as tenants- in- 
common for life with a life interest in remainder 
of the survivor or survivors on the death of one 
of them. The Court would imply in such cases a 
cross-remainder for life between the benefi- 
ciaries. AIR 1958 Mad 834 (336, 837) = (1958) 1 
Mad L J 289 (DB). 

(13) Widow making will in favour of her 
father and brother — Wiil challenged as forged 
by widow’s brother-in-law — Widow and 
brother-in-law not on good terms — Circums- 
tances showing that Will was genuine' — Genui- 
neness of Will liable to be upheld. ILB (1965) 
Cut 15. 

(14) The mere fact that the property is given 
for the purposes of maintenance does not mean 
that the property was not given absolutely 
especially when there are no indications in the 
document that the property was given for life. 
AIR 1967 Punj 429 (429; = 1967 Cur L J 87. 


fcection 88 — Note 1 

(1) The general rule that if there be a repugn- 

ancy the first words in a deed and the last words 
in a will, shall prevail has no application when 
the supposed inconsistencies are found in one 
and the same provision. (1905) 29 Bom 375 (381) 
(DB). * 

(2) If, in fact, there is a conflict between the 
earlier clause and the later clauses and it is not 
possible to give effeot to all of them, it is the 


earlier clause that must override the later clauses 
and not vice versa. AIR 1959 S C 24 (29) = 
1959 S C R 1309 ** AIR 1965 Andh Pra 226 
(228)— (1965) 1 Andh WR 429 (DB). (Section 88, 
Succession Act does not apply to interpretation 
of deeds.) ** AIR 1962 Ker 322 (323) = 1962 
Ker L J 149 (DB: 1956 Andh W R 582. (Estate 

of inheritance in the first instance conferred on 
legatee by dispositive words of will — Subse- 
quent restrictive clauses are inoperative.) 

[But see (1963) 2 Mys L J 437 (441), (Will 
— Construction — Conflict between clauses — 
Buie of harmonious construction.) ] 

(3) The rule laid down by this section should 
only be applied in the last resort. AlB 1925 
Bom 282 (286) = 49 Bom 478 (DB). 

(4) A construction which totally destroys one 
clause and gives effect only to the other should, 
as far as possible, be avoided. There is another 
equally important rule of construction which 
iB embodied in 8, 88.(1966) 1 Andh W R 272 
(274). (Two gifts, wholly inconsistent under a 
will in favour of two different persons in respect 
of the same property— Court should first attempt 
to give effect to both — But if that is impossi- 
ble, S. 88 must be resorted to for a solution.) 

(5) Section 75 of Act X of 1865 cannot be 
applied to will executed in mofussil* AIR 1926 
Mad 492 (493) (DB), 

(6) Where a testator made his widow an 
absolute owner of his entire property after his 
death but provided by a subsequent clause that 
she should give a certain house to one of his 
relations — Held, that the subsequent clause 
must be given effect to. AIR 1931 Bag 69 (69, 70). 

(7) Held, that term 15 was a later term than 
term 12. It did not restrict the bequest in favour 
of J. That being so the earlier clauee restricting 
the enjoyment of the property until the com- 
plete administration of the estate must be con- 
sidered to be repugnant to the vested interest, 
and it should, therefore, be deemed to be void. 
AIR 1959 Cal 171 (172) (DB). 

(8) Where the testator in his will says that 
each of the daughters will take the property 
allotted to her absolutely and with full powers 
of alienation, but in a subsequent portion of the 
will, he says that, if any of the daughters has 
no issue, she shall enjoy the property during 
her lifetime without subjecting it to any encum- 
brance and that the property shall on her death 
pass over to her sister or sisters who have heirs, 
the later part should be read as a proviso to the 
earlier part. AIR 1958 Mad 431 (432, 433). 

(9) Properties A and B set apart separately for 
grandson and widow — After death of widow, B 
properties to be taken equally by sons and 'if 
grandson attain majority, B properties to be 
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89. Will or bequest void for uncertainty.* — -A will or bequest not expres. 
sive of any definitet intention is void for uncertainty. 

Illustration 

If ft testator says “I bequeath goods to A/* or "I bequeathed to A,” or “I leave to A all the 
goods mentioned iu the Schedule” and no Schedule is found, or "I bequeath ‘money* ‘wheat’, ‘oil’,'* 
or the like, without saying how much, this is void. 

[1865 — 8. *76.] v * 

[*] Section applies to the wills of Hindus etc. — See S. 57 and Seh. III. 

[t] A reasonable degree of reasonableness would suffice. 


Section 88 — Note 1 (contd.) 
surrendered to him’ — Mention’ of B properties 
not a clerical mistake for A properties — It 
was not impossible to give a rational meaning 
to the provision for surrender cf B properties 
to grandson on hi3 attainment of majority even 
though the prior disposition of the same in 
favour of sons was apparently absolute in its 
terms. AIR 1982 Ker 323 (Pr 7). 

(10? Although inconsistent bequest does not 
necessarily in all cases displace the assertion that 
there was a disposing state of mind, still it 
would to some extent create a suspicion as to 
the sufficient power of understanding on the 
part of the testator. (1966) 6 Law Bep 422 (442) 
(Mys). 

(11} Testator giving property to wife abso- 
lutely — Interest of daughters expressed in 
subsequent clauses — Life estate and not abso- 
lute estate held was created in favour of wife. 
AIR 1932 Mad 247 (249) = '1962) 2 Mad L J 
187 ** AIR 1962 Mad 259 (261, 262, 263) = 
(1962} 1 Mad L J 401. (Absolute estate to 
daughters — Restriction in case of certain con- 
tingency — Defeasance clause — Daughters took 
only a life estate.? 

(12) Will reciting that after the testator’s 
death his daughter-in law K would enter into 
possession and enjoy the properties — Further 
direction that after K’s lifetime her two 
daughters should get properties absolutely with 
powers of alienation — Held that K got only 
limited interest — Interest of her daughters 
were not contingent. AIR 1973 Mad 21 (22, 24) 
= (1972) 1 Mad L J 481. 

Section 89 — Synopsis 

1. Will or bequest void for uncertainty. 

2. Bequests for charitable purpose. 

3. Bequests for “Dharma”. 

4. Devisee’s right to choose. 

1. Will or bequest void for uncertainty. — 

(1) Section 89 does not apply to a will executed 
by a talukdar before the passing of the Oudh 
Estates Act 1 of 1869, but the principle of the 
section, will apply and even those wills, if 
they are framed in such uncertain language 
that it ie Dot possible to determine in whose 
favour they operate must fail. AIR 1948 Oudh 
307 (334)=22 Luck 622'(DB). 

(2) The ground on which a bequest which is 
for bd uncertain object is held to bo void is that 
the Court cannot properly supervise the adminis- 
tration of the trust and see to the carrying out of 
the object which the testator might have had 
in bis view. The same argument will apply 
where, though the object of the bequest is speci- 
fied, the amount of money which is to be spent 


on that object is left uncertain. AIR 1952 Nag 
242 (243)— ILR (1949) Nag 765 (DB). 

(3) Will — Bequest for a building for Hindus 
exclusively for general purposes is void for un- 
certainty. AIR 1932 Bom 451 (452). 

(4) The dedication to the “Thakurjee” in hi3 
‘Thaburdwara’ without mentioning the parti- 
cular deity which was subsequently to be 
installed in a temple was bad on the ground of 
uncertainty. (1911) 33 All 793 (795) (DB). 

(5) “The executors shall get a Shiva’s temple 
erected at reasonable cost in a suitable plan in 
my ‘baithakkhana’ ” was sufficiently definite to 
constitute valid bequest, while a bequest that 
'the executors shall spend the residue on proper 
and just acts for the testator’s benefit’ was held 
void for uncertainty. (1887) 14 Cal 222 (223) 
(DB). 

(6) Where the intention of the testator is very 
definite and clear and the person sought to be 
benefited can be definitely identified from the 
description given in the will as well as from the 
evidence the fact that the relation with the 
testator has been wrongly described in the will 
will not amount to any ambiguity or deficiency 
on the face of the will and S. 89 will not apply 
to make the will void tor uncertainty. AIR 
1961 Assam 129 (131) (DB). 

(7) Where a property was not bequeathed to 
any trustee as such and G was referred to in 
the will ODly as the manager of the Sounsthan 
which was said to bs already in existence it was 
held that there was no uncertainty as to the 
object of the bequest and therefore the will was 
not void. AIR 1959 Bom 287 (283) = ILK (1959) 
Bom 210. 

(8) Held, (1 ) that there was a bequest in favour 
of B of all the movable and immovable properties 
of the testator, subject to the payment of main- 
tenance to the testator’s sister and concubine. 
The maintenance was clearly payable out of the 
profits of the properties of the testator demised 
in favour of B, the legatee and therefore they had 
the right to enforce this maintenance against B 
because the latter could not have the benefit of 
the legacy without discharging the obligation 
with which it was burdened. Hence, the instru* 
ment was not void for uncertainty and was 
capable of being probated in favour of B. AIR 
1955 Aesam 81 (84) (DB). 

(9) Premises leased to firm of which P was 
partner — Living accommodation sub-leased to P 
— Owner of premises by will giving direction 
that rent of house “which P occupies” should 
not bo increased in any manner, and P given 
option for renewal of lease— Held that by P, the 
testator meant the firm of which he was partner; 
and that the will was not void for uncertainty 
AIR 1949 P C 46 (47). 

(10) In the case of a power conferred on the 
donee there can be no question of the testator’s 
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Section 89 — Note 1 (contd.) 

direction being defective for uncertainty. AIR 

1967 Bom 218 (22l)=ILR (1958) Bom 21 (DB). 

(11 A direction or trust in favour of a third 
party will be regarded as binding and obligatory 
where such a binding obligation can be clearly 
ascertained from the will. A mere wish or desire 
or confidence or hope on the part of the testator 
that the donee of the fund should cr would or 
ought to or is expected to apply it for the benefit 
of other persons will not be enforced or treated 
as obligatory. (18S9) 23 Bom 1 (10) ** (1895) 
2 Ch 370 (374). 

(12) In the case of precatory trusts the words 
of gift used by the testator must be such that 
the Court finds them to be imperative on the 
first taker of the property and the subject of the 
gift over mustroe well defined and certain. If 
there is uncertainty as to the amount or nature 
of the property that is given over a difficulty in 
the execution of the trust arises. The uncertainty 
in the subject of the gift will have a reflex action 
upon the previous words and throw doubts upon 
the intentions of the testator as his words of 
appeal to the conscience of the first taker would 
not show that be intended them to be imperative. 
(1882) 4 All 500 (510). 

(13) The question whether a particular state- 
ment does or does not contain a bequest or a 
testamentary disposition is a question of fact. 
AIR 1947 Lah 49 (63). 

(14) A clause in a will ran as follows : “Ab 
my son V ib of weak mind and is unfit to 
manage his own affairs, my senior son-in-law, 
B shall be bis guardian and shall manage all 
affairs. B shall have control over the whole of 
my son’s properly and he shall protect my son 
and safeguard my son’s property. In regard to 
the management of the business in my shop and 
in regard to the collection of the amounts due to 
me from others, I appoint B as guardian of my 
son and confer all powers on the former” : Held 
that as V had no property of his own, the 
testator, when he was speaking of his son’s 
property he could only have been referring to 
property that became his son’s by virtue of the 
will that he was executing. The clause, suffi- 
ciently indicated the intention of the testator to 
give his property to his son V, which could be 
given effect to. (1947) 2 Mad L J 247(249) (DB). 

(15) A will after appointing three persons as 
executors said “you should give my brothers, 
their wives and children according to your 
wishes” : Held that these words merely gave a 
discretionary power to the executors; they did 
not create a power in the nature of a trust. 
(1886) 9 Mad 825 (330). 

(16) A will commenced ‘I desire M to pay 
every month my dependants and personal ser- 
vants” and also “Be it known that the expenses 
of lmambara etc. will be continued for ever” and 
‘ the pay of O and A will be defrayed for ever 
and the rest of the servants will be paid only 
for life” constituted a bequest and not merely 
the expression of a wish or a direction. (1S82) 

8 Cal 1 (6) = 8 I rid App 11" (PC). 

English cases 

(17) Where a testator bequeathed legacies to 
his grandchildren on their marriages according 
to the rites of Jewish faith to persons of Jewish 
race and religion the bequests were void for 
uncertainty. (1958) 1 W h R 1157 (1160). 


(18) A clause iD the will of the testator pro- 
vided that his daughter was to suffer a forfeiture 
in respect of_ an annuity which the testator 
provided for, in case she ‘‘shall, in the uncon- 
trolled opinion of the trustee, have social or 
other relationship” with a certain lady — Held, 
that the provisions for forfeiture were void for 
uncertainty. (1953) 1 All E R 357 (361). 

(19) Held (1) that the discretionary trusts 

contained in para (c) of Cl. (4) of the will were 
void for uncertainty and that clause also offended 
against the rule against perpetuities because N 
might marry a woman who was not in being at 
the date of the testatrix’s death. (2) that the 
gift of the capital to charitable institutions 
which took effect upon the termination of the 
widow’s life interest was unaffected by the in- 
validity of the trusts aforesaid and was per- 
fectly valid. (1958) 1 W L R 220 (222, 223- 
224). - . • ggl 

(20) Where the condition in a will is not that 
the estate shall last so long as the occupation 
lasts but it is one which is satisfied once there 
is occupation and the chattels and money be- 
long absolutely to the person who fulfils the 
condition, there must be a certainty ab initio 
as to wbat he must do in order to fulfil it. 
Where it is not possible to say what would be 
sufficient occupation to entitle him to call on 
the trustees to hand over the chattels and fund 
to him the condition, being a subsequent condi- 
tion, is void. (1950) 2 All E R 188 (i90). 

(21) Where the testator stated that, if bis 
wife felt that he had forgotten any friend, he 
directed his* executors “to pay snch friend or 
friends as are nominated by my wife a sum...-, 
per friend,” — Held that if the power conferred - 
on the wife were a power coupled with a duty 
it would have been bad. As the power was only 
a collateral power that requirement was not 
necessary and therefore the power was valid. 
(1955) 1 All E R 26 (28). 

2. Bequests for charitable purposes. — (1) In 
a will the testator directed his trustees to divide 
his estate to charitable religious institutions 
and the testator had not given a class from 
which he allowed his trustees to selcet indivi- 
dually but had left directions so vague that it 
was in effect giving some one else power to 
make a will for himself. Law will not allow 
this and bequest is void. 1905 App Cas 124 
(126) ** (1902) 26 Bom 632 (636). 

[See however (1908) 30 All 111 (115) (DB).] 

English cases 

(2) In the case of a gift to a charity where no 
general charitable intention is present, then if 
the charity has ceased to exist before the will 
comes into operation the gift lapses. If the 
charity is still in existence at the date men- 
tioned it is effective as a gift to the extent that 
the interests of the next of kin are forever ex- 
cluded notwithstanding the later dissolution or 
disappearance of the charity. In these res- 
pects the “charity” is assimilated to an ordi- 
nary individual legatee. U958) 2 W L R 66 
(69). 

In the case of a gift, not to a named 
charity but for some charitable purpose, where 
there is no general charitable intention the gift 
will wholly fail if the purpose is either sc 
vague or uncertain or bo impracticable that the 
Court cannot execute it. But the test of vague- 
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90. Words describing subject refer to property answering description 
at testator’s death. * — The description contained in a will of property, the subject of 
gift, shall, unless a contrary intention appears by the will, be deemed to refer to and 
comprise the property answering that description at the death of the testator. 

[1865 — S. '77.] 

[*] Section applies to the will of Hindus etc. — See S. 57 and Sch. III. 


Section 89 — Note 2 (contd.) 

ness or uncertainty or impracticability is to be 
applied at the date of the testator’s death. 
(1958) 2 W L B 66 (70). 

(4) Where the object of a gift by wil to a 
trust was the training of singers of serious 
music for aesthetic purposes for the benefit of 
the public and not for the benefit of individual 
singers it was held that the gift was for a 
charitable purpose and therefore was not invalid 
on the ground of uncertainty. (1955) 3 All E R 
35 (39, 40). 

(5) The bequest of a fund to the holder of an 
office of a charitable character virtute officii is a 
gift on trusts exclusively appropriate to the 
office by which the donee is described and the 
absolute discretion as to the application of the 
fund conferred by the testator would s and 
limited to those trusts which are exclusively 
appropriate to that office. Therefore there is 
no ground for holding that the fund has be- 
come capable of being applied to objects other 
than charitable by reason of the conferment of 
that discretion and that the gift is on that 
ground bad, (1955) 3 All E R 71 (81). 

3. Bequests for “Dbarma.”- (1) Abequestfor 

“Dharma” “khairat” etc., is void for uncer- 
tainty. AIR 1929 Bom 127 (127). (23 Bom 

"25 (PC), Fol lowed. )**(lh99) 23 Bom 725 (735) 
=26 Ind App 71 (PC). 

[But see (1907) 30 Mad 340 (344) (DB). (Per 
Su bra mania Iyer J.)] 

(2) The dedication of property by will for 
“dharroa kriya” in connexion with death is 
for a definite object and not void for uncer- 
tainty. AIR 1930 Bom 191 (193)=51 Bom 358. 

4. Devisee’s right to choose. — (1) Section 89 
applies only to those cases where a will is so 
indefinite that it is not possible to give any 
definite intention to it at all. But there may 
be wills which use words which are not so uncer- 
tain that a definite intention cannot be ascribed 
to the testator under those words. There are 
three possibilities cf such types (i) the testator 
himself may indicate what he intends to be- 
queath and that indication is sufficient to iden- 
tify the property bequeathed, (ii) Where the 
testator himself does not make a selection but 
nominates a third person who may select the 
object of his bounty meant for the legatee, 
(iii) Where the testator has not indicated the 
selection himself and has not nominated a third 
person to make the selection; but still the gift is 
not so uncertain as to be void. It is in such 
cases that English Courts have evolved the 
benevolent rule that the testator intended to 
give the selection to the legatee and once the 
selection is made by the legatee the will takes 
effect. This rule of common sense to give effect 
to wills which are not quite uncertain and 
which can be made certain may, in appropriate 
cases be extended to India. AIR 1961 S C 1128 
(1130, 1131). 

(2) If a man devises two acres out of four 
acres that lie together this is a good devise and 


the devisee shall select his portion of land* 
(1895) 18 Mad 460 (462) (DB). 

(3) A testator who by his will intends to give 
a particular property to the legatee and owing 
to the testator having several properties answer- 
ing the description in the will of the particular 
property given the Court is unable to say which 
of the several properties the testator referred to 
then on principle the gift must fail for uncer- 
tainty. (1894) 3 Ch 260 (263,*. 


Section 90 — Note 1 

(1) Section 90 contains a broad principle 
underlying the interpretation of wills. The 
effect of the section is that a bequest passes not 
that property which the testator means to leave 
at the time of executing the will but whatever 
is in existence at the time of his death. Ju may 
be that some property may cease to exist after 
the execution of the will and before the death of 
the testator or the testator may acquire property 
after the execution of the will and before his 
death. So nnless there is a specific mention in 
the will itself, the property which is left at the 
time of the testator’s death passes to the legatee 
and on that principle the will would speak as 
at the death of the testator and not as at the 
time it ia made. ILR (1953) 3 Raj 1013(1017) 
(DB). 

(2) The provisions of (his section made one 
read the will as speaking from the death and 
therefore a gift of ‘tso many shares” must be a 
gift of so many shares as they are found by 
the executor. (1909) 1 Ch 345 (353). 

(3) Under S. 90 there is a presumption, unless 
a contrary intention appears by the will, that it 
comprises all property as at the testator’s death - 
and in the absence of any indication of teBta- 
tor’s intention to exclude after acquisitions 
from the operation of the will, presumption 
against an intestacy in respect of those proper- 
ties must prevail. AIR 1927 Mad 383 (386) 
(DB) ** AIR 1946 Mad 12 (13) ** AIR 1932 Nag 
163 (165)=28 Nag L R 255. 

(4) Bequest of property known as “Rahemat 
Manor” — On date of will property consisting 
of one bui'ding and open space — Three more 
buildings of different names constructed subse- 
quently on open space — Entire property known 
as "fiabemat Manor” at the time of death — 
Held all the buildings passed under the will 
AIR 1947 Bom 122 (13l)=IDR (1947) Bom 1. 

(5) Under Cochin Law there is no provision 
corresponding to 8. 24 of the English Wills 
Act, 1837 or to 8.90 of the Act, 1925. The 
provision under the common law of England 
before the statute of 1837 was that a testamen- 
tary disposition of real property spoke as of the 
time of the execution of the will and not as of 
the time of the death of the testator. Conse- 
quently the rule was well settled that a will, 
in to far as it involved real property, did not 
operate to pais land subiequently acquired. 
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91. Power of appointment executed by general bequest. — Unless a 
contrary intention appears by the will* a bequest of the estate of the testator shall be 
construed to include any property which he may have power to appoint by will to any 
object he may think proper, and shall operate as an execution of such power; and a 
bequest o: property described in a general manner shall be construed to include any 
property to which such description may extend, which he may have power to appoint 

by will to any object he may think proper, and shall operate as an execution of 
such power. 

[1865— S. 78.] 

[*] i. e., unless there is something in the will inconsistent with a view that the 
genera devise was meant as an execution of the power. 


92. Implied gift to objects of power in default of appointment. — Where 
property is bequeathed to or for the benefit of certain objects as a specified person may 
appoint or for the benefit of certain objects in such proportions as a specified person 
may appoint, and the will does not provide for the event of no appointment being 
made; if the power given by the will is not exercised, the property belongs to all the 
objects of the power in equal shares.* 

Ilu3tration 

*> 

A, by his will, bequeaths a fund to his wife, for her life, and directs that at her death it shall 
be divided among his children in such proportions as she shall appoint. The widow dies without 
having made any appointment. The fund will be divided equally among the children. 

[1865— S. 79.] . . | M 

'here is an implied trust in their favour. 


Section 90 — Note 1 (oontd.l 
The law in Cochin has accordingly to be assimi- 
lated to this position. AIR 1960 Ker 1 (8, 9 )= 
ILB (1959) Ker 665 (FB). 

(6) Bequest of a vacant site alcng with other 
properties and reserving power to alter terms of 
the will — Subsequently testator raising building 
on vacant site — Held that neither the building 
ncr the vacant site passed to the legatee, the 
Eubject-roatter of the will having been converted 
into property of different kind and thus with- 
drawn from the operation of the will. (1967)2 
Andh W R 83. 


Section 91 — Note 1 

(1) X bequeathed an estate to trustees for a 

charitable object. Later on, he executed a deed 
of settlement about the same property for the 
same purpose in which he reserved a power of 
appointment to himself. Qe died without re- 
voking the will and without an issue. Held that 
a will speaks from the date of the death of the 
testator and the will, though made before the 
power of appointment was created, was a good 
execution of the power. (190?) 31 Bom 473 

(478 t 479). 

(2) Powers of appointment, so special a feature 
in English law, are not recognised in Muslim 
law. To add to the testamentary capacity of 
Muslims the right to create powers of appoint- 
ment therefore, might seem to encroach on the 
sphere of the legislature. AIR 1948 PC 134 
(138) — 75 Ind App 62. 

(8) Power of appointment is not property nor 
an estate — Therefore, where a will empowered K 
to appoint but E died without exercising that 
power the Estate not being vested in K would 
not pass to his heirs. (1964) 1 Eer L B 102. 

English cases 

(4) There is an onus on those who cay that 
the residuary bequest does not operate to exer- 


cise the general power to prove the contrary in- 
tention from the will. The contrary intention 
need not be express but it has to be proved and 
that can only be proved if it can be ahown to 
the Court as a fact that, by reason of the 
language of the will, or by necessary inference 
from the language of the will, the testator 
having in mind the power of appointment, did 
not intend to exercise it, (1957) 3 All E R 465 
(466, 467), 

(5) A had a power of appointment by deed or 
will £ 500 amongst all and every or such one or 
more exclusively of the others or other of his 
children. In default of appointment the eum was 
to be given between the children equally. A be- 
queathed to his eon generally all the residue of 
his estate after payment of deists legacies etc. : 
Held, that as the power of appointment was not 
to appoint in any manner he might think pro- 
per but a 'restrictive appointment’ restricted to 
A’s children, this power did not come within 
S. 27, English Wills Act, and it could not be said 
that the power was executed by the will. (1850) 
50 E R 1191 (1192). 


Section 92 — Note 1 

(1) Where a power of selection is in the nature 
of a trust cast on the donee of that power if the 
selection is not made, the members of the class 
take equally. The Court will not permit the 
objects of the power to suffer by negligence or 
conduct of donee of power but would put into 
the effect the intentions of the testator and thus 
fasten on the property a trust for their benefit. In 
such a situation the Court will not permit the 
intention of the testator to be defeated by the 
donee of the power not executing it. If there is 
uncertainty as to the objects or subject of bounty 
or to the mode of distribution of the property it 
may be regarded as a naked power If it is a 
mere power it lapses if it is not executed. AIR 
1959 Andh Pra 448 (458) (DB) ** (1803) 8 Ves 
661 (575) = 82 E B 478. 
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93. Bequest to “heirs," etc., of particular person without qualifying 
terms. Where a bequest is made to the "heirs’' or 1 ‘right heirs’’ or ‘ relations" or 
“nearest relations" or "family” or "kindred" or ‘nearest of kin" or “next of kin"* of 


a particular ]u>rson wilhout any qualifying terms, and the class so designated forms 
the direct and independent object of the bequest, the property bequeathed shall be 
distributed as if it had belonged to such person and he had died intestate in respect of 
it, leaving assets for the payment of his debts independently of such property. 


Illustrations 

(i) A leaves bis property “to my own nearest relations”. The property goes to those who 
would be entitled to it if A had died intestate, leaving assets for the payment of his debts 
independently of such property. 


(ii) A bequeaths 10.000 rupees “to B for hi3 life, and, after the death of B, to my own right 
heirs". The legacy after B’s death belongs to those who would be entitled to it If it had formed 
part of A’s unbequeathed property. 

(iii) A leaves his property to B; but if B dies before him, to B’s next of kin; B dies before A; 
the property devolves as if it had belonged to B, and he had died intestate, leaving assets for the 
payment of his debts independently of such property. 

iv) A leaves 10,000 rupees “to B for his life and after his decease to the heirs of C.” The 
legacy goes as if it had belonged to C and he had died intestate, leaving assets lor the payment of 
his debts independently of the legacy. 

[1865— S. 80.] 

[°] Means only nearest blood. relations. 


Section 92 — Note 1 (contd.) 

(2) In order to exercise a speoial power there 
must be a sufficient expression or indication of 
intention in the will or other instrument alleg- 
ed to exercise it and either a reference to the 
power op a reference to the property subject to 
the power constitutes in general a sufficient indi- 
cation for the purpose. 1913 Ch 510 (515). 

(3) In a will, particularly one, which contains 
the tiuat “in default of and subject to any such 
appointment,” it is justifiable to insert the 
wordB “hs she shall appoint” where the clause 
relating to the power of appointment is imper- 
fectly expressed in that the operative words con- 
ferring the power of selection are found to be 
omitted therefrom. (1955) 2 All E R 630 (631). 

(4) Existence of power of appointment does 
not prevent tbe vesting of the property. Xbe 
exercise of the power will divest the estate but 
until the power is Texercised, property remains 
vested in those who are to take in default of ap- 
pointment. (1866)2 Eq 151 (155). 

(5) Where there is power to appoint among 
relations so as to give the donee of the power — 
the right of selection — the donee of tbe power 
can appoint to any relations, but in modelling 
tbe trust to be applied in default or arising 
from the power being coupled with duty the 
class of relations may be confined to a particular 
set of relatione and the relations who take in 
default of the exercise of power are those next 
of kin according to statute; they take as 
tenants-in-common but not in shares defined by 
statute. (1883) 24 Ch D 244 (251). 

(6) A person devised his whole estate in a 
house to bis executors and trustees upon certain 
trusts to pay the net balance of the income to 
his daughters C and J in equal moieties and 
after their death to the use of such of their 
issues as they should appoint — Such direction, 
limitation or appointment to affect their own 
respective share or moiety only, not that of the 
other of them : Held that the power of appoint- 
ment was valid and even if invalid the gift over 
on failure of the exercise of that power would be 
upheld. (1891) 18 Bom 1 (6). 


(7) By his will A directed all his property to 
be formed into a trust in favour of his daughter 
whose children were to divide tbe property, the 
trust becoming void on their birth. If his 
daughter had no issue she had the power to ap- 
point any person to get the property after her 
death by deed or will. It was urged that the be- 
quest was void following ruling in Tagore’s ca&e: 
Held, that as there was no gift over on failure 
to exercise tbe power tbe testator had expressed 
tbe incidents of an abeolute gift instead of 
making an absolute gift in more simple form 
and omitted to specify them and hence the 
power of appointment to the daughter was valid 
(lt95) 19 Bom 647 *652, 653) (DB). 


Section 93 — Synopsis 

1. “Heirs” or “right heirs.” 

2. “Family.” 

3. “Without any qualifying terms.” 

1. “Heirs" or “right heirs.” — (J.) Under 
tbe English law, in a gift of real and personal 
estate together, the word “heirs” has one mean- 
ing as to the real estate and another meaning as 
to tbe personal estate; it means the heir-at-law 
in relation to the real estate and the next of kin 
in relation to the personal estate. (1883) 25 Ch 
D 212 (218, 220). 

(2) Will providing that after testator’s death 
A shall enjoy properties during her lifetime and 
after her death K or his heirs shall get it abso- 
lutely — K dying in 1942 testator in 1969 and 
A in 1956 — Held, since there was prior bequest 
in favour of A and distribution to heirs of K 
was postponed during lifetime of A, ascertain- 
ment of heirB of K has to be made as on date of 
death of A. (1968) 81 Mad L W 587. 

1 3) Gift or Bequest to person in belief of bis 
filling certain character — Gift or bequest will 

fail if the belief turns out to be mistaken If 

gift or bequest is to a particular person, des- 
cribed as having a particular character it will 
prevail even if tbe person is proved not to hold 
that character. (1972) 1 Cut W R 689 (Pr 11). 
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94. Bequest to “representatives,’' etc., of particular person. — Where a 
bequest is made to the “representatives” or ‘‘legal representatives” or “personal 
representatives” or “executors or administrators” of a particular person, and the class- 
bo designated forms the direct and independent object of the bequest, the property 
bequeathed shall be distributed as if it had belonged to such person and he had died 
intestate in respect of it. 

Illustration 

« # - * * 

w * 

A bequest is made to the “legal representateves” of A, A has died intestate and insolvent. B is 
his administrator B is entitled to receive tbe legacy, and will apply it in the first place to the 
discharge' of such part of A’s debts as may remain unpaid: if there be any surplus B-.will pay it to 
those persons who at A’s death would have been entitled to receive any property of A’s which 
might remain after payment of his debts, or to the representatives of such persona. 

[1065 — S. 81.] 


95. Bequest without words of limitation. 0 — Where property^ is bequeathed 
to any person, he is entitled to the whole interest of the teetator therein, unless it 
appears from the will that only a restricted interest was intended for him, 

[1865 — S. 82.] 

[°] Section applies to the wills of Hindus etc. — See S. 57 & Sch. III. 

[t] That is property actually vested in the testator or in his power. As to annuities 
created by the will, see 8. 178 infra. 


1. Scope.-— (1) This section applies to Hindus. 
(1913) 24 Mad L J 418 (422) (DB). 


Section 93 (contd.) 

2. “Family” — (1) The word ‘family’ has 
three meanings. In one sense it means the 
whole household, in another sense it means 
everybody descended from a common ancestor. 
In the third sens© it means bis “wife” and 
‘‘children.” Every word which has more than 
cue meaning ba3 a primary meaning, the 
primary meaning of the word “family” being 
children. (1876) 3 Ch D 672 (674). (Held that 
‘my said family’ in a will meant children of a 
testator in a will.) 

[See also (1870) 9 Eq 622 (624). “(Family” 
would not strictly speaking be confined to statu- 
tory next of kin.)] 

(2) The word “family” in the English autho- 
rities upon English wills is generally construed 
to mean children. But if the English rule is 
applied to the construction of the word ‘family’ 
in a Hindu will it would defeat the intention 
of the testator. (1900) 4 Cal W N 671 (673) (DB). 

(3) if the words “members of my family” 
used by a testator in will, mean the members 
of tbe testator’s family at the date of his death 
there is nothing that can be urged against the 
validity of tbe bequest but tbe word 'family* is 
elastic and capable of different interpretations 
and where a house is provided in a will on trust 
so as to be available to tbe male or female mem- 
bers of the testator’s family it was held that 
there was no reason why the definition should 
be extended to include people other than those 
existing when the testator died. AIR 1920 P C 
27 (28). 

3. “Without any qualifying terms.” — (1) 
The words “without any qualifying terms” in 
the section refer to the heirs and not to tbe 
bequest. AIR 1919 Bind 4 (6) = 34 bind L K 
20 b. (Dictum in 7 Bom L R 205 held obiter and 
Dissented from.) 

[But see (1905) 7 Bom L R 207 (212).] 


Section 95 — Synopsis 

1. Scope. 

2. Bequests conferring absolute estates. 

3. Bequests conferring restricted Interest. 

4. Bequests to Hindu females. 


(2) For determining the nature of tbe estate 
conferred by a testator on tbe donee the Court 
must ascertain his intentions from the language 
employed by him and also keeping in view his 
surrounding circumstances. In other words it 
should ascertain his wishes by putting itself so 
to Eay, ib bis armchair. AIR 1953 SC 304 
(305)=1953 SCR 848. 

(3) Where the two clauses in a will provide for 
different circumstances they Deed net be read 
together and construed so as to reconcile their 
meaning. (1898) 22 Bom &33 (841) = 25 Ind App 
126 (PC). 

(4) The use of the word “absolutely” in a will 
as defining the amount of tbe estate which ia 
given under it must be subject to any executory 
limitation or any other valid limitation or 
exception which may be found engrafted on 
that estate in fee simple. (1905) 1905 App Cas 84 
(90, 91). 

2. Bequests conferring absolute estates. — * 
(1) The wordj“absolute estate” (Malik Kamil) and 
“generation after generation” (NaaJan bad naslan) 
used with reference to estate conferred under a 
will no doubt are descriptive of a heritable and 
alienable estate in the donee and they eonnoie 
full proprietary rights unless there is something 
in tbe context or in the surrounding circum- 
stances which indicate that absolute rights were 
not intended to be conferred. But where the 
dominant intention of the testator was to make 
provision not for the donee alone but fox the 
benefit of his heirs and successors “generation 
after generation,” the expression “heirs” in tbe 
context will mean tbe donee's heirs determined 
according to the general law of inheritance. 
AIR 1953 SC 7 (9, 10)=1953 SCR 232. 

(2 There is no presumption that the intention 
of a Hindu in making a will in favour of his 
wife is only to give her a widow’s estate and 
hence such a will has to be construed un- 
trammelled by any such notion. AIR 1961 Kutch 
33 (34, 35). 

(3) The word “malik” used in will is not a 
word of art — It generally confers absolute title 
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Section 95 — Note 2 (contd.l 
but may in context confer only life estate. AIR 
1956 NUO (All. 27 74. (Held that the will in 
question conferred only a life estate on the 
daughter in °pite of the use of the words “malik” 
and " m utsa riff mali khana”.) 

(3A) A bequest to n woman as ‘'malik” im- 
ports a full proprietary right unless there iB 
something in the context to qualify it. AIR 1964 
All 715 (715). 

(41 Where a testator provided by his will that 
his wife should become the' ,, m&)ik”, that is the 
owner, of hlB estate after hia ;death with full 
power to alienate including the power to dispose 
of the property in any way, and further directed 
that after his death his daughters would be his 
heirs with equal rights to his property. Held, 
that reading the will as a whole the paramount 
intention of the testator was to confer an 
absolute interest on his wife and that the diree* 
t ■ oos concerning the daughters, being incon- 
sistent with the absolute estate, was void. AIR 
1952 Nag 327 (328, 330)= 1953 Nag L J 22 (DB). 

(5) Bequest conferring absolute estate on 
daughter — Property after her death directed to 
go to other named persons but not to heirs of 
daughter — Absolute estate held not effected by 
subsequent words. AIR 1955 N U C (Mad) 3156. 

(6) W here the testator bequeathed his movable 
and immoveable properties to his mother together 
with the rights of alienation by sale- gift, etc., 
the will must be held to have conferred an 
absolute interest on the mother and «he subse- 
quent provisions in the will for division of the 
properties did r.ot cut down her absolute interest 
to a> limited one and were void* AIR 1961 Orissa 
49 (53) = 1LR (1961) Cut 86 (DB). 

(7) A died leaving a will bequeathing his 
property to P. The will recited that after a’s 
death entire property will vest in P and that P 
shall be “my heir and successor’’. “The said 
heir shall after he has inherited me be bound to 
abide by the following terms,” and then the 
will provided certain conditions - Held that the 
will created an absolute estate of inheritance in 
P and the various clauses that followed the main 
provisions were to come into operation after P 
had so inherited; they must, therefore, be 
regarded as an attempt to impese repugnant 
conditions upon the estate so created and were, 
therefore, void. AIR 1929 P C 283 (286) — 56 
Ind App 372 = 4 Luck 483. 

(8) The will of a Hindu testator ran as 
follows: ..... “1 have bequeathed to my eon P 
the right to all my properties and moneys, etc., 
and he Bhall solely enjoy them. If he or his son 
has no child, the said properties shall pass to 
“Sub^amRn!aswami ,, at Turuchendur” — - Held 
that the bequest to the son was unconditional 
and conferred on him absolute estate which was 
not liable to be divested at his death without 
issue. AIR 1950 P C 32 (33). 

(9) Where according to the will the devisee 
was to have an interest so long as be resided in 
the house of the testator, bis maternal grand- 
father- Held, that, the restriction was imposed 
as a condition and not aB an indication that 
the interest created waB a life estate. AIR 1916 
Cal 654 (656) (DB). 

(10) When a testator had mado a gift by will 
of a certain zamindari to bis ‘wife and bis son 
for ‘their maintenance’ but language of the gift 
clearly showed that the estate given is one of 


inheritance with express power to the donees of 
making alienation by sale or gift — Held that it 
was not limited to the bare right of maintenance 
and was the transfer of an absolute interest. 
(1896) 23 Cel 670 (6‘8) = 23 Ind App 37 (PC)** 
AIR 1951 Kuteh 20 (21). 

(11) Even if the purpose of the gift is stated 
to be for maintenance of the donee, it does not 
necessarily follow that the estate given is 
limited to the life of the donee if the dispositive 
words are clear that an absolute estate is given. 
AIR 1952 hag 55 (56)=1&62 Nag L J 78. 

(12) Where the will contained “I will and 
bequeath to my deer wife Anne in trust and 
for her maintenance and support during her life 
all property which I may die possessed*' — Held 
that the words “for her maintenance and sup- 
port” aie words of description or motive and in 
no way cut down the estate ‘during her life’ 
which the testator in terms gave to his wife. 
(1908) 31 Mad 283 (306) (DB). 

(13) Testator giving to his widow hi3 real 
estate for life — At her death to his eldest son J 
for life and thereafter to “become absolute pro- 
perty” of 3>'s eldest son, alternatively “to become 
property of my son K or of his eldest son” — 
Failing either to appellant — Death of j during 
testator’s lifetime without male issue — K and 
his son who bad predeceased him surviving 
widow — Held that as gift to -’s eldest eon 
was of absolute interest, alternative gift to K 
was also to be absolute. >907 App Cas 494 (498). 

(14) In order to show that an unlimited gift 
o! profits is (css than a gift of the corpus some 
evidence should be found in the context or in 
the circumstances affecting property. (1898J 25 
Cal 836 (822)=25 Ind App 77 (P C). (Unlimited 
gift of profits held heritable.) 

(15) Bequest to nephews of the testator and 

their descendants after the death of the tes- 
tator’s wife — Wish also expressed by testator 
that the legatees and their descendants will 
look after his daughters— The expression of the 
wish by the testator does not indicate that it 
was the testator's intention to give only a life 
estate to the legatees — They take an absolute 
interest. AIR 1952 Mad G85 (686, 687) = ,19511 
1 Mad L J 486. ' 

(16) Disposition in favour of Hindu widow 
entitling her to enjoy properties throughout her 
life and thereafter purmitting her to dedicate to 
any charity — Held, that the use of the word 
'enjoy’ showed intentions of conferring absolute 
interest and in absence of obligation to dedicate 
property to particular charities or crea- 
tion of powers of appointment in favour of such 
charities conferment of only limited interest 
cannot be inferred. AIR 1965 Mad 519 (goi 

522, 523)=78 Mad L W 198. 

# 

(17) Where property is given to a daughter 

under her father’s will for “choli bangdi” with 
the direction that she should enjoy it as owner 
the daughter obtains an absolute estate under 
the will. AIR 1952 Nag 55 (57) = 1952 Nae 
L J 78. . & 

3. Bequests conferring restricted interest. — 
(1) Interest created whether is absolute or limit- 
ed oDe — Will has to be considered as a whole 
AIR 1970 Pat 144 (149 )=1 L R 4 8 Pat 683 (DB: 

(2) Testator 1 egueathed his landed property 
among his heirs and gave one part to his wile 
and provided that if her son outlived mother 
her share should descend to him — Held in- 
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Section 95 — Note 3 (contd.) 

terest of wife was only life interest and cot 
absolute one* (1912) 15 led Cas 355 (856. 357) 
(Low Bur). 

(3) A, a Hindu talukdar of Oudh, by bis will 
declared that bie wife should have full powers 
but fhat during the life.ime of bis eon the 
minor on whose behalf she was to be the manager 
she should have no power to transfer without 
necessity any portion of bis property* but the 
wife Ebould have the power lo mortgage property 
for payment of the testator’s debts or'Govern- 
znent revenue — Held that the will conferred no 
greater power on the wife of alienating her 
minor son’s estate then she had under Hindu 
law as its manager on her minor son’s behalf. 
(1899) 26 Cal 707 (7) 0)=26 Ind App 97 (P C). 

(41 Under a will generally providing that each 
of the daughters of the testator should take 
the property allotted to her absolutely and 
with full powers of alienation and also stating 
that isFueless daughters could only enjoy the 
properties during their lives without power of 
alienation the daughter having no issue at the 
time of the testator’s death takes only a life 
estate. But that life estate becomes augmented 
into an absolute estate by the birth of a eon to 
her and after it has become so augmented it is 
not cut down by the death of that child. AIR 
1958 Mad 431 (432, 433). 

(5) Testator bequeathing property to Hindu 
widow with liberty to enjoy during her lifetime 
but with direction to make gift thereafter to 
reversioner of her chrice — Held, that document 
creates only life estate in favour of widow. AIR 
1965 Mad 519 (523) = 78 Mad L W 198 (DB). 

(6) Bequest to wife and daughter-in-law for 
maintenance — That the will conferred only 
life estate because the testator clearly stated 
that the propery had been given for maintenance 
and that the wife and the td&ugbter-in.law 
would not have any right of alienating property 
devised. AIR 1952 Punj 120 (121) = 54 Pun 
L R 457. 

(7) Properties to be “enjoyed by daughter aDd 
after her death by her male children too as 
permanent and absolute buekdars” — Daughter 
takes life estate. AIR 1964 S C 1323 (1328)= 
(1964) 2 S C R 722. 

4. Bequests to Hindu females. — (l) To con- 
vey an absolute estate to a Hindu female it is 
not necessary to expressly confer on her a power 
of alienation. It is enough if words of such 
amplitude as would convey full rights of owner- 
ship are used. AIR 1954 S C 355 (359)=(1955) 
1 S C R 51**1957 M P L J 280. 

(2) Grant of immovable property to Hindu 
female — Absence of express conferment of power 
of alienation does not necessarily raise a pre- 
sumption as to the estate given being not 
an absolute estate. Question depends on the 
tenor of the will* !LR (1957) Madh Pra 165 
(156). 

(3) Bequest to wife for life and after her death 
to the youngest of three daughters and her 
husband absolutely — Recital that as d aughter 
and her husband were living ‘.with testator and 
looking after him and his wife and due to affeo- 
tion absolute estate was bequeathed — Daughter 
predeceasing widow and daughter's husband 
marrying again — Widow and other daughters 
selling property — Death of widow — Suit by 


daughter’s husband for possession of property — 
Held (1) The intention of the testator was to 
benefit both the plaintiff and his wife his 
youngest daughter aDd the bequest being a joint 
one the plaintiff became entitled to the entire 
property irrespective of the fact whether he 
married a second wife or not. (2) The widow 
having been given only a life-estate on her death 
the plaintiff was the only person entitled to the 
property under the will the other daughters hav- 
ing been disinherited by the testator and no 
interest devolved on*. them on the death of the 
plaintiff’s wife. (1964) 1 Mad L J 258. 

(4) There is no presumption that a gift or 
bequest by a husband Jn favour of bis wife is 
only of a limited estate. It -all depends on the 
terms of the gift or will. The primary duty of 
the Court is to ascertain from the language of 
the testator what were his testamentary inten- 
tions and give effect to them. AIR 1957 Andh 
Pra 21 (22)**AIR 1966 Punj 262 (265)= 1965 Cur 
L J 741. 

(5) In case of a bequest to a Hindu widow 
there must be some words indicating an absolute 
gift either expressly or by implication. Where 
the words of the will are “the documents of the 
bouse shall be taken by two ladies” and there 
are no other words of inheritance or words 
authorising them to alienates the ladies cannot 
be held to have an absolute estate. (19 13) 24 
Mad L Jour 418 (423) (DB). 

(6) The rule of law applicable to a gift of 
immovable property by a Hindu husband to his 
wife is that though a mere gift of immovable 
property does not carry with it the power of 
alienation yet when such power of alienation is 
given expressly, or by implication sbe acquires 
an absolute power of disposal over tbe property 
and when the gift is by a will this section 
entitles her to the whole interest unless it ap- 
pears from tbe will that. only a restricted interest 
was intended to be given. (1901) 5 Cal W N 300 
(303) (DB). 

[See also AIR 1920 Oudh 37 (38).] 

(7) Tbe use of the words “enioy at her plea- 
sure with absolute rights and powers of dir- posi- 
tion by way of gift, sale etc., etc.’’ in a will 
made by a Hindu in favour of bis wife clearly 
points out that the estate conferred on his wife 
is nothing short of an absolute and unqualified 
estate. AIR 1954 Mad 136 (139)=ILR (1953) 
Mad 1235 (DB). 

(8) A Hindu testator gave certain property to 
his two younger daughters in equal shares and 
tbe remainder to his elder daughter and her son. 
The son was to pay the Government assessment 
and subject to the direction of bis mother waa 
to enjoy the land but not in any way to alienate 
the right to property. Held that tbe intention 
was to grant life estate to daughter with re- 
mainder to her eon whose interest was subordi- 
nate to bis mother- As mother’s interest was 
not absolute the property passed to her son’s 
heirs. (1898) 21 Mad 425 (428) (DB), 

(9) Tn tbe case of a will by a hindu the terms 
of which are of uncertain import resort may be 
bad to the presumed intention of a Hindu 
testator, the circumstances nf the family of the 
testator, the claims of various relations upontbis 
bounty and similar matters to determine whe- 
ther the -(testator intended to convey a widow’s 
interest or an absolute interest. AIR 1957 Andh 
Pra 21 (22, 23). 
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96. Bequest in alternative.* — Where a property is bequeathed to a person 
with a bequest in the alternative to another person or to a class of persona, then, if a 
contrary intention does not appear by the will* the legatee first named shall be entitled 
to the legacy if he is alive at the time when it takes effect; but if he is then dead, the 
person or class of persons named in the second branch of the alternative shall take the 
legacy. . : ; 

Illustrations 


(i) A bequest is made to A or to B. 

(ii) A bequest is made to A or to B. 
The legacy goes to B. 

(iii) A bequest is made to A or to B, 


A survives the testator. B takes nothing. 

A dies after the date of tbe will, and before the testator. 

A is dead at the date of the will. 1 he legacy goes to B. 


<iv) Property is bequeathed to A or his heirs. A survives the testator. A takes the property 
absolutely. 


(v) Property i3 bequeathed to A or bis nearest of kin. A dies in the lifetime of the testator. 
Jipon the death of the testator, the bequest to A’s nearest of kin takes effect. | 


(vi) Property is bequeathed to A for life, and after his death to B or his heirs. A and B survive 
the testator. B dies in A’s lifetime. Upon A’s death the bequeBt to toe heirs cf B takes 
effect. 


(vii) Property is bequeathed to A for life, and after his death to B or his heirs. B dies in the 
testator’s lifetime. A survives the testator. Upon A’s death the bequeast to the heirs of B takes 
effect. 


[1865 — S. 83.] 


[*] Section applies to the wills of Hindus etc.— See S. 57 & Sch. III. 

[t] ‘Or’ in this illustration is construed aB substitutional and there is no lapse. 


Section 95 — Note 4 (contd.) 

(lOj Bequest to Hindu female — Wife given 
right to gift or sell and to 'JEi* rights of Malik 
after her death — Wife gets absolute estate. 
A1B 3965 Orissa 64 (57, 58, 59) = lLa (1964) 
Cut 479. 

(11) X made a gift of property to his wife in 
the following terms: — “She will, like myself, 
now be the owner in possession and 1 will have 
no concern with tho property. She has the power 
to alienate by sale or mortgage but she will not 
be entitled to make a gift”- On the same day X 
made a will of his other properties in favour of 
his wife and daughter* in* law to be taken equally 
by them, The words nsed in the will were that 
after his death his wife and daughter-in-law 
“shall be ‘ malik” and “qabiz” and they will be 
entitled to the income of the property during 
their lifetime but will not have the power of 
making an alienation, and after their death, 
whoever is my lawful heir will be entitled to all 
my property.” 

Held, that intention of X was to give a full 
estate and not a widow’s estate by means of the 
gift that be made. 

Held, further the will conferred only a lifo 
estate. AIR 1952 Punj 120 (121) = 54 Pun L R 
467. 


■ 

such issue failing; to female issue and that again 
failing in favour of the grand-daughers by his 
daughters — No grandchildren by son at the time 
of testator’s death - Two daughters of the daugh- 
ter and not the sons are entitled to the residue. 
(1905) 28 Mad 386 (389) (DB). 

(3) A bequest was made to two ladies for life 
and after the death of the survivor of them to 
male issue of one J and in default of such male 
issue to any person or persons 3 might by his 
deed appoint, J had no male issue and by his 
will appointed his daughters A and B to the 
estate* B was born after the death of the testa- 
tor. It was held that tbe alternate gift to 
persons to be appointed by J was valid but as B 
was not alive at the death of the testator it was 
invalid in regard to B. (1892) 16 Bom 492 (497, 
499) (DB;, (Appeal from 15 Bom 326). 

(4) A gave certain pecuniary legacies to 
obildren of his deceased son 3 and gave tbe 
residue to his other children excepting B and 
added that if such child died before A leaving 
his child or children at the time of A’s death, 
such child or children would lake the shareiof his 
parent. Question was whether B’s children could 
share the residue. It was held that they could 
not as tbe gift in favour of other grand children 
was a substitutional gift and not an independent 
gift in favour of all the grandchildren. 1907 
App Cas 225 (226), 

(5) Alternative gift in favour of a claBS of 


Section 96 — Note 1 

(1) Will providing that estate should go to 
testator’s daughter during her lifetime and after 
death to her sons or bods’ children as would be 
alive ; Held, the word “or” could not be read as 
“and” and after the daughter a death the pro- 
nertv would go to her eons or if sens were not 
Hving.to her sons’ children. AIB 1941 Mad 245 
(246) (DB). 

(2) Bequest of life interest in favour of sons— 
Residue demised in favour oi male i^bue of sons; 


persons to be selected by person having power 
to appoint — In default of appointment all such 
persons take as tenants. in- common ioi equal 
shares. (1883) 24 Ch D 244 (252). 

' (6) Wife given right to gift or sell and to ‘R’ 
rights of Malik after her death — Held, presump- 
tion of life estate cannot be drawn and right to 
gift or sell being incidents of ownership wife 
gets absolute estate — Held, further bequest to 
R was not a case of subsequent devise. AIK 1966 
Orissa 64 (57, 58, 69) = ILK (1964) Cut 479. 
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97 . Effect of words describing a class added to bequest to person.*' — 
Where property i3 bequeathed to a person, and words are added which describe a class 
of persons but do not denote them as direct objects of a distinct and independent gift, 
such person is en'itlod to the whole interest of the testator therein, unless a contrary 
intention appears by the will. 

Illustrations 

(i) A bequest i3 made — 
to A and bis children, 




to A and his children by his present wife, 

to A and his heirs, 

to A and the heir3 of his body, 

to A and the heirs male of bis body, 
to A and the heirs female cf his bodyi 

to A and his issue. 


to A and bis family, 

to A and his descendants, 

to A and his representatives, 

to A apd his personal representatives, 

to A, his executors and administrators. 


In each of these cases, A takes the whole interest which the testator had in the property* 

(ii) A bequest i3 medo to A and bis brothers. A and his brothers are jointly entitled to 

the legacy. J 

(iii) A bequest is made to A for life and after his death to his issue. At the death of A the 
property belongs in equal shares to all persons who then answer the description of issue of A 

[1865 — S. 84.] 

4 - . , | 

1_ ] Tbia section does not apply to Hindus etc. It embodies an artificial rule of 
COD struction taken from E nglish law as to moveable or personal property. 

Section 97 — Note 1 


(1) The construction which the English 
Courts have put upon bequest to "A and his 
issue’' as creating an estate in tail should not 
be adopted in the construction of wills of Hindu 
testator. AIK 1954 Mad 19 (36) (DB). 

(9) The use of the words “male heirs” in a 
will do not import any limitation. Such an 
expression would be rejected as having no effect 
in the absence of any indication of contrary 
intention There is no reason why a different 
effect should be given to that expression in a 
deed of family settlement. AIR 1925 P C 306 
(306). 

[See also (1913) 35 All 211 (223) = 40 Ind 
App 105 (PC).] 

(3) A house was by a will devised in the first 
instance to the testator’s wife with a limited 
interest; then it was to devolve after the death 
of the wife on the testator’s daughter and her 
childron: Beld the devise directly falls within 
the first illustration of Ulus, (i and tbedaughtre 
takes an absolute interest. AIK 1925 Oudh 24 
(26j ( Dfi ). 

(4 > The provision in a will that the legatee 
and his descendants will enioy the property and 
look after the daughters of the teatatcr cannot 
mean that the legatee gets only a life estate 
under the will while his children get a vested 
remainder under the provision. The legatee gets 
an absolute estate under that will. AIR 1952 
Mad 685 (687). 

(5) Where a property was bequeathed to B to 
be “absolutely owned by B and his descendants” 
it W 63 held that the intention rf the will was to 
give the property jointly to B and his descen- 
dants and therefore B took jointly with the 
descendants. AIR 1955 NUC (Ajmer) 2620. 

(6) This section dees not apply directly to 
wills by Hindus but as a general principle of 


interpretation of will3 the rule laid down by the 
section can equally be Replied to a will by a 
Hindu, though if the clear intention of the 
testator appeared otherwise it is inapplicable. 
AIR 1944 Mad 22 (2S)*AfR 1954 Andk 2 (4)* 
AIR 1952 Mad 685 (688)*A I I* 1936 Bom 469 
(461)— 1LR (1937) Bom 679. 

(7 ) Section 97 doe3 not appear in the chapter 
which deals with annuities but the language is 
very wide. The words “where property is be- 
queathed to a persco” in the section may be 
extended to embrace the giving of a right to 
receive periodical payments. ILK (1947) 1 Cal 
304 (307). 

(8) Bequest in favour of one V — Mention in 
will, of issues of V for supporting wife of testator 
— Held, principle of illustration (i) to Section 97 
applied —Bequest was in favour of V alone. AIR 
>963 Andh-Pra 476 = (1963) 1 Andh L T 312 
(DB). 

I 

(9) A person can make a gift or bequest in 
favour of persons constituting a tavazhi snd the 
property to them wilt be taken by them and 
enjoyed as tavazhi property. The donees or the 
legatees are not constituted members of a tavazhi 
because of the gift or the bequest. The gift or 
bequest is made to members who actually consti- 
tute a tavazhi. AIR 1955 Mad 594 (534)=(I955) 
2 Mad L 3 161 (DB). 

(10) Principle of section applies to settlements 

Son and his male heirs to take certain property 

Held, sen took a moiety in absolute right. A I R 
1964 Mad 80 (82)=(1964) 1 Mad L J 352. 

(11) Where the language ot the will was clear 
that the testator granted absolute and unlimited 
estate to his wife, but in the latter part of the 
will be expressed the hope Ikat his wife will 
bequeath the properties by will to his daughter, 
it was held tbat the daughter not being the 
direct object of the gift, the will did not create 
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98. Bequest to class of persons under general description on'y.* 
’Whore a bequest is made to a class of persons under a general description only, no one 
to whom the words of the description are not in their ordinary sense applicable shall 
take the legacy. 

[1865 — S. 85.] [ Of. Ss. Ill, 115 and 121 infra.] 

[*] Section applies to Hindus etc. — See S. 57 & Sch. III. 


in 



99. Construction of terms. — In a will — 

(a) the word ‘’children” applies only to lineal descendants’* in the first degree 

of the person whose ‘‘children” are spoken of; 

(b) the word “grandchildren” applies only to lineal descendants in the 

second degree of the person whose “grandchildren” are spoken of; 

(e)l the words “nephews” and “nieces” apply only to children of brothers or 
sisters ; 


Section 97— Note 1 (contd.) 

only a life estate for wife and the bequest was 
absolute. (1969) 82 Mad Ii W 102 (HI). 

(15) Neither the provisions of F- 97 ncr the 
principles contained therein will have applica- 
tion where a line of succession to the trusteesb*p 
is indicated in the will. (1S71) 84 Mad u W 
40 (42). 


Section 98 — Note 1 

(1) A gift to a class implies an intention to 
benefit those who constitute the class and to ex- 
clude all others; but a gift to individuals des- 
cribed by their several names and descriptions 
though they may together constitute a class, im- 
plies an intention to benefit the individuals 
named. In a gift to a cla $s ycu lock to the des- 
cription and inquire what individuals answer 
to it: and these who do answer, to it are the 
legatees described. But if the parties to whom 
the legacy is given be not described M • «>«j> 
but by their individual names and addition-, 
though together constituting a Claes, those who 
may constitute the class at any particular tlmc 
ma, not. in any respect, correspond with ‘be 
description of the individuals named as lega- 
fees. (1838) 40 E R 1091 <1095)=3 My and 

c 638 * , , 

(2) A number of persons are popularly Raid to 

form a class when they can be d , efl]8 “^ t ? d h ^f 
some general name, as ‘children , Srand-chil. 
dren, '‘nepbewEi” but in legal languare the ques- 
tion whether a gift is one to a class ‘ depend la not 
upon these considerations, but upon he mode of 

gift itself. (1891) 15 Bom 543 (o48)(DB). 

{g\ yfhen the gift is to a number of persons 
who are united or connected by some con mon 
tie ard you can see that the testator was J 0 ** 1 ® 8 
to the body as a whole rather than to tbe mcru- 

bare constituting the body of i^lvid“^ 6D ^ «° 
vou can see that be intended that if one or more 
?f ?hat body died in bis lifetime the surma 
should take the gift between them there i 
nothing to prevent tbe ^Courts givi b c as 197 
wishes of the testator. 1901 App Ca* 1 ** 

(190, 191). 

14) Gift to a class fails when the class cannot 

be a cer rained within tbe J5 e V°whln ' "it can be 

rnle agaimt P £ 'P ctu ‘| 1£ ’' r ,Y d ,b 8 incapacity of 
ascertained within that perica ine 1 f - 

some of the membera does not make gift invalid^ 
at regards the other members. (1911) 38 Cal 183 

*200) (DB). 

(5) The testator gave bis residuary eata a on 
the usual administration trusts and gave e 


net proceeds as follows *. “Upon trust for such of 
them my said wife G my stepson S and my son 
D as shall survive me and attain tbe age o£ 
twenty one years and if more than one in equal 
shares as tenants in common absolutely and if 
one only then the whole to that one- tes- 

tator was feloniously killed by his wr e G who 
was convicttd of manslaughter. Thus G was 
debarred from taking any benefit under thewilli 
S and D both survived the testator. S attained 
the age of 21. Held that the residuary gift was 
a gift to a group and was a class gift. Therefore 
S and D, who were residuary legatees at the 
time of the testator’s death, were entitled to the 
residuary estate in equal shares but subject as 
regards D to his attaining tbe age of 21. (1957) 2 
All E R 98 (101). 

(6) There is no restriction in Indian law to a 
corporation taking property under a will. Con- 
sequently a bequest in favour of Radha Swauii 
Fat Fangh gabba, DayalBagh, a body corporate 
under Societies legistration Act, is valid. AIR 
1948 Oudh 160 (161)=23 Luck 111. 

(7) Where an estate is transferred by will to 
tbe next successor at law and the testator in- 
tends that the sussessor should take the estate 
in the same manner and with tbe same rights 
and status as he would have taken if there were 
no will, then neither the character of the estate 
nor the rights and status of the successor are 
affected and remain unaltered. The rule applies 
to the case of an adopted son whoso adoption 
though made subsequent to the death of the 
testator; relates back to tbe death of the testator 
or prior thereto provided that the will was made 
in contemplation c.f the adoption. 

What applies to a will, applies equally to tbs 
case of a gift whether made directly or through 
tbe medium of a trust. AI R 1952 All 564 (672)= 
1951 AH 218 (DB). 

(8V The principle applicable to a gift to a 
group of persons governed by Maramukatayam 
usage i3 equally applicable to a testamentary 
disposition made by a person governed by the 
aliy asanthana law. ILli(19B7> Mys 848 (856). 


Section 99 — Note 1 

(1) Section 99 (g) is not applicable to wills of 
Hindus. AIR 1939 Cal 637 (638). 

(2) A bequest in favour of a person and his 
‘aantan eantati” amounts to a limited bequest 
to tbe donee and his children should he have 
any children, ard to the children’s children and 
eo on. Any expression used in the earlier part 
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(<i) 

(e) 


the words cousins « or first cousins” or ‘ 'cousins german”, apply only 
to children of brothers or of sisters of the father or mother of the person 
whose “cousins”, or ‘'first cousins” or “cousins-german”, are spoken Of; 

the words “first cousins once removed” apply only to children of cousins, 
german, or to cousins german of a parent of the person whose ’‘first 
cousins once removed” are spoken of; 


(f) 


the words “second cousins” apply only to grandchildren of brothers or 

of sisters of the grandfather or grandmother of the person whose 
second cousins ’ are spoken of; 

the words “issue” and '•descendants" apply to all lineal descendants 
whatever of the person whose ' issue” or "descendants” are spoken of • 

(0 all words expressive of relationship apply to a child in the womb who is 
afterwards born alive. 


(g) 

00 


[1865— S. 86.] ■ . , 

By any marriage, unless the will shows a clear intention to exclude children by 
a particular marriage. * „ , " 3 982 1 1 8 iNn - 


or failint 0 ;.^ d i . expressing j relationsh >P denote only legitimate relatives 
to tl T f h . elatl Y.® s ^ e P u ‘ed legitimate. — In tbe absence of any intimation 

anv word whtch “ W ’ * ? word u ‘' ehil<J ”- word “son”, the word “daughter”, or 

mate relaTiv^nT^T 68 re ‘ atlonBhip ' is to *>e understood as denoting only a legiti- 

rouired a the B ° 3UCh le S itimat8 relative, a person who has 

at tbe da * e will, tbe reputation of being such relative.* 


Section 99 — Note 1 (contd.) 

of tho will indicating a bequest in favour c 

heirs in general will be controlled by the dls 

position made to tbe above effect in the conclud 

^feause of the will. AIR 1957 Cal 150 (15C 
161) (DB). 

English case 

(3) "Where a testatrix in bequeathing her pro 
perty to her “grandchildren” used that phras 
in » sense, which although peculiar to terse! 
ehe had indicated in the will, it was held tha 
H was impossible to exclude from that class f 
person who not only fell within that elasi 
according to that peculiar sense but whom sh< 
had also recognieed as her grandchild in th< 
will itself. (1949) 2 All E B 551 (553, 554). 


Section 100 — Note 1 

(1) This Act contemplates only legal relations 
and an illegitimate child being in tbe eye of 
Jaw "filiae nullius” its claim to succeed as a 
relation must be rejected. (1906) 30 Bom 500 
(505). 

* (2) The term “children” in will prima facie 
meaDs legitimate children and if there is noth- 
ing more in tbe will the circumstance that the 
person whose children are referred to has illegi- 
timate children will not entitle tbe illegitimate 
children to take. This prima facie interpreta- 
tion. however, is departed from in a case where 
there is on the face of tbe will, an expression of 
tbe te3tator’s intention to use the word “chil- 
dren” as including illegitimate children. (1887) 
35 Ch D 728 (732) * (1886) 31 Ch D 511 (517 
620) * AIR 1914 Cal 222 (223) ( DB), 

[See also (1902) 2 Ch 542 (645).] 

(3) The above rule is also departed from 
where it is impossible from the circumstances 


that any legitimate child could take. ( 1909)1 
Ch 796 (800). 

(4* A man cannot provide for the illegitimate 
children either of himself or of another man by 
any reference that involves an enquiry as to 
their paternity. The Jaw allows no criterion of 
paternity but marriage. Tbe law does cot forbid 
a gift to illegitimate children if tbe Court could 
make out from the will that the testator means 
that all children of tbe woman born during his 
cohabitation with her should be considered, or 
reputed to be his. (1886) 31 Ch D 542 (653). 

(5) There is a great distinction to be drawn 
between gifts whether by deed or by will, by 
a man in favour of illegitimate child or children 
and gifts by the mother of an illegitimate child 
or children. In the former case there is an 
immoral consideration but the argument cannot 
apply in the case of gifts by tbe mother. The 
illegitimate child when the mother wants to 
benefit it by a will, can take the bequest as 
there is nothing in the policy of law to affect 
this gift to her own child. 1905 P D 137 (139). 

(61 The rule as to interpretation of the word 
"children” equally applies to the meaning of 
the relation. (1894) 3 Ch 565 (572) ** 1891 Add 
Cas 304 (305). 

: 7) Prima facie a gift to a testator’s niece refers 
to his legitimate niece, aDd supposing the only 
person who could take under the gift wag a 
grandniece of the testator’s wife, that means a 
legitimate grandniece of his wife and not an 
illegitimate grandniece of his wife. There is 
thus do latent ambiguity and no evidence can 
be let in to show that the illegitimate grand- 
niece was intended by the testator. (1894) 2 Ch 
83 (87). 

(8) Gift to all my nephews and nieces then 
living — No possibility of lawful nephews and 
nieces competing with natural nephews and 
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(l) A baviDg three children, B, C and D, of whom B and C are legitimate and D is illegiti- 
mate, leaves his property to be equally divided among “my children*’* The property belongs»to 
B and C in equal shares, to the exclusion of D, 

(ii) A, having a niece of illegitimate birth, who has acquired the reputation of being his nicest 
and having no legitimate niece, bequeaths a sum of money to his niece* The illegitimate niece is 
entitled to the legacy. 

I 

(iii) A, having in his will enumerated his children, and named as one of them B, who is 
illegitimate, leaves a legacy to “my said children,’. B will take a share in the legacy along with 
the legitimate children* 

f i v) A leaves a legacy to “the children of B”. B is dead and haB left none but illegitimate 
children. All those who bad at the date of the will acquired the reputation of being the children 
of B are objects o! the gift. 

(v> A bequeaths a legacy to “the children of B”, B never had any legitimate child, C and I> 
had, at the date of the will, acquired the reputation of being children of B. After tbe date of the 
will and before the death of the testator, E and F were born, and acquired the reputation of being 
children of B. Only C and D are objects of the bequest. 

(vi) A makes a bequest in favour of his child by a certain woman, not his wife. B had acquired 
at the date of the will the reputation of being the child of A by the woman designated. B takes the 
legacy. 

(vii) A makes a bequest in favour of his child to be born of a woman who never becomes hie 

wife. The bequest is void. • / 

(viii) A makes a bequest in favour of the child of which a certain woman, not married to him, 
is pregnant. The bequest is void. 

[1865— S. 87.] 

[*] This apparently means “such legitimate relatives”; but illustrations ' i v ] , v) and 
(vi) play a different tune. 

101. Rules of construction where will purports to make two bequests 
to same person.* — Where a will purports to make two bequests to the same person, 
and a question arises whether the testator intended to make the second bequest instead 
oi 0r j n addition to the first ; if there is nothing in the will to show what he intended, 
the following rules shall have effect in determining the construction to be put upon 

the will : — 

(a) If the same specific thing is bequeathed twice to the same legatee in the 
Bame will or in the will and again in the codicil, he is entitled to 
receive that specific thing only. 



(b) Where one and the same will or one and the same codicil purports to 
make, in two places, a bequest to the same person of the same quantity 
or amount of anything, he shall be entitled to one such legacy only. 


(c) Where two legacies of unequal amount are given to the same person in 
the same will, or in the same codicil, the legatee is entitled to both. 


ft!) Where two legacies, whether equal or unequal in amount, are given to 
the same legatee, one by a will and the other by a codicil, or each by a 
different codicil, the legatee is entitled to both legacies 


ection 100 — Note 1 (eontd.) , 

ieces — Expression held included bods and 
augbters of testator’s Datura! sister. tl«-06) A 
fa 316 (320). 


meant that the same thing, prima facie, should 
accumulate, the Court hag decided in favour of 
the accumulation. (1794) 28 E B 1196 (1196) = 
1 Bro C C 390. (Additional cause or mark of 
favour mentioned in codicil — Gift held accu- 
mulative.) 


Section 101 — Note 1 

(1) The common case where the legacies have 

not been held to bo accumulative is where the 

same corpus is given twice to the same person, 
tbe second legacy nil operatur, because it cannot 
be given more than once. Where tbe Bame 
quantity has been given, and tbe same cause, 
or no additional reason assigned for a repetition 
of the gift the Court has inferred tbe testator s 
intention to be the same, and rejected the 
accumulation; but where tbe t-arae quantity is 
given, with any additional cause assigned for 
Ft, or any implication to Bbow that the testator 


(2) Where a testatrix by her will bequeathed 
£350 to D and by a codicil to the said will she 
bequeBthed to D tbe sum of £1000 “thus increas- 
ing the sum of £350 as mentioned in mv said 
will, in appreciation of hm valuable services 
and advice over a period of over twenty years’’^ 
Held, that there heing nothing to displace the 
presumption that legacies given by different 
instruments are prima facie cumulative, D was 
entitled to both the legacies. (1957) 3 All E P, 
52 ( 64 ). ' 

I 
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Explanation. — In clauses (a) to (d) of this section, the word "will” does not 

include a codicil. 


Illustrations 

(i) A, having ten shares, aDd no more, in the Imperial Bank cf India, made his will, which 
contains near its commencement the words "I bequeath my ten shares in the Imperial Bank of 
India to B”. After otner bequests, the will concludes with the words ‘ and I bequeath my ten 
shares in the Imperial Bank of India to B”. B is entitled simply to receive A*s ten shares in the 

Imperial Bank of India. „ * 

(ii) A, having one diamond ring, which was given him by B, bequeaths to C the diamond ring 
which was given by B. A afterwards made a codicil to his will, and thereby, after giving other 
legacies, he bequeathed to C the diamond ring which was given him by B. C can claim nothing 
except the diamond ring which was given to A by B. 

(in) A, by his will, bequeaths to B the sum of 5,000 rupees and afterwards in the same will 
repeats the bequest in the same words. B is entitled to one legacy of 5,000 rupees only. 

(iv) A, by his will, bequeaths to B the sum of 5,000 rupees and afterwards in the same will 
bequeaths to B the sum of 6,000 rupees. B is entitled to receive H,OCO rupees. 

(v) A, by his will , bequeaths to B 5,000 rupees aDd by a codicil to the will he bequeaths to him 
5,000 rupees. B is entitled to receive 10,000 rupees. 

(vi) A, by one codicil to bis will, bequeaths to B 5,000 rupees and by another codicil bequeaths 
to him, 6,000 rupees. B is entitled to receive 11,000 rupees. 

(vii) A, by his will, bequeaths "500 rupees to B because she wa3 my nurse", and in another 
part of the will bequeaths 600 rupees to B “because she went to England with my children". B is 
entitled to receive 1,000 rupees. 

(vii i J A, by bis will, bequeaths to B the sum of 5,0C0 rupees and also, in another part of the 
will, an annuity of 400 rupees* B is entitled to both legacies. 

(ixl A, by his will, bequeaths to B the sum of 5,000 rupees and also bequeaths to him the 
sum of 5,000 rupees if be shall attain the age of 18. B is entitled absolutely to one sum of 5,000 
rupees, and takes a contingent interest in another sum of 5,000 rupees. 

[1865— S. 88.] 

[*] Section applies to Hindus, etc. — see S. 57 and Sch. III. 


102. Constitution of residuary legatee.* — A residuary legatee may be 
constituted by any "words that show an intention on the part of the testator that the 
person designated shall take the surplus or residue of his property. 


Section 102 — Note 1 

(1) The illustrations appended to S. 102 make 
it perfectly clear that in order to constitute a 
person a residuary legatee it is not necessary 
that there should be other legatees besides him. 
It is enough if he is given residue of the estate 
after the debts and funeral expenses are paid off. 
ILR (1948) 1 Cal 300 (304) (DB). 

(2) A will conveyed the estate to A after two 
life estates, one in favour of the widow and 
another in favour of the widowed daughter, had 
come to an end. The will also directed A to 
perform the funeral rites and sradbs of tbe 

r testator and tbe testator’s widow as well as to 
pay the debts in a certain manner indicated 
therein. The entire estate of the testator did not 
devolve on tbe testator’s death on A but was 
subject to certain reservations made in the will 
Held, that A merely' got tbe rest and residue of 
the estate left after the two life estates bad 
ceased and after the provisions contained in the 
will fer payment of debts and srsdh expenses 
had been complied with aDd was therefore a 
residuary legatee. AIR 1953 Cal 471 1,474) = 
ILR (1955) 1 Cal 55 (DB). 

(3) No particular form of expression is needed 
to constitute a residuary legatee. If on a reading 
cf the will it becomes sufficiently clear that the 
testator intended to dispose of bis entire estate 
and that after creating bequests in'favour cf the 
persons named in the will the rest of the estate 
is to vest in a person then in existence or to 
come into existence later, the position emerges 
in law that such a person is the residuary 


legatee. AIR 1954 Nag 277 (278, 279) = ILR 
(1954) Nag 315 (DB). 

(4) This Act dees not contain any formal 
definition cf the expression “residuary legates” 
but it3 meaning is evident frem Sa. 1C2 and 103 
of that Act, A residuary legatee is the person 
designated by tbe testator as one who will take 
the residue, surplus of bis property and residuary 
bequest implies that the legatee is entitled to 
all property belonging to tbe testator at -the time 
of hia death so that whatever is not effectively 
disposed of goes to the residuary legatee. AIR 
1935 Nag 239 (240) = 31 Nag L R (fcup) 30. 

(5) The very essence of a residuary clause is 
that its terms should be such as to carry with 
the bequest of all the enumerated iteme, if any, 
all items of property belonging to the deceased 
not mentioned in tbe will. Therefore where 
there were ro words bequeathing to a person 
any immovable property excepting those men- 
tioned in the will ho is not a rosiduary legatee. 
AIR 1S25 Mad 418 (420) (DB). 

(6) Prima facie, the words "I give all my 
personal property' and effects" were sufficient 
to constitute a person a residuary legatee of tbe 
personality of tbe deceased wiibin S, 102 and 
hence prima facie under S- 103 the person 
becomes entitled to all the personal property 
belonging to the testatrix at the tirre of her 
death of which she had not made any other 
testameDt&ry disposition which was capable of 
taking effect. AIR 1935 Bang 71 (7l) = 12 Bang 
705 (DB). 

(7) Devise of specific immovable property to 
A for life only — No direction as to what should 
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Illustrations 

(i) A makes her will, consisting of several testamentary papers, in one of which are contained 
tile following words : — “I think there will be something left, after all funeral expenses, etc., to give 
to B, now at school towards equipping him to any profession he may hereafter be appointed to’ . 
B is constituted rosiduary legatee. 

(ii) A makes his will, with the following passage at the end of it I — -“I believe there will bo 
found sufficient in my banker's bands to defray and discharge my debts, which I hereby, desire B 
to do, and keep the residue for her own use and pleasure.” B is constituted the residuary legatee. 

(iii) A bequeaths all his property to B, except certain stocks and funds, which he bequeaths to 
C. B is the residuary legatee. 


[1865— S. 89.] 

[*] Section applies to Hindus, etc. — see S. 57 and Sck. Ill 


103. Property to which residuary legatee entitled. 1 — Under a residuary 
bequest, the legatee is entitled to all property! belonging to the testator at the time 
of his death, of which he has not made any other testamentary disposition which is 
capable of taking effect.! 

Illustration 

A by his will bequeaths certain legacies, of which one is void under section 118, and another 
lapses by the death of the legatee* He bequeaths the residue of his property to B. After the date 
of his will A purchases a zamindari which belongs to him at the time of his death. B is entitled 
to the two legacies and the zamindari as part of the residue. 

[1865— S. 90.] 

* * 

[ ] Section applies to Hindus, etc. — see S. 57 and Sck, III. 

[t] Whether moveable or immoveable, personal or real. 

[t] Whether by reason of lapse, remoteness, or otherwise. See however, S. 108 
infra, 


Section 102 — Note 1 (contd.) 

happen after determination of A's interest — 
General direction to executors to sell all the 
residue of his moveable and immovable property 
and to make over the proceeds to a university ■ 
Held, reversion after determination of A’s life 
interest passes to university under the residuary 
devise, (1904) 31 Cal 166 (169). 

(8) A testator bequeathed “all the real and 
personal estate” to hie trustees for sale and 
conversion and out of the proceeds to pay ‘ my 
debts” and hold the residue thereof in trust for 
certain residuary legatees. It was held that 
notwithstanding the absence of the words rest 
and residue” the general devise and bequest of 
the real and personal estate as a mixed fuod in 
one mass was clearly residuary. (1909) 1 Gh 791 
(795). 

(9) Held that the will contained residuary 
bequest and intention of testator was to make 
devise of his residuary estate in favour of plain- 
tiff and plaintiff was entitled to legacy which 
lapsed on account of death of other legatee be- 
fore testator. 1966 Kef L T 739. 

(10) Where the will gave specific legacies to 
particular relations and the rest of the proper- 
ties including rice mill, cash and other mov- 
ables to one S, the latter would become 
residuary legatee- The mention of specific pio- 
perties as part of residue would not make it a 
specific legacy. A I R 1963 Mad 405 (408) 
(1963) 2 Mad GJ 261 (DB). 


Section 103 — Note 1 

(1) The statement of law that the residuary 
legatee must be vested with the surplus and 
residue of the property left by the te > a *®' to 5 
his death underlies Ss. 102 and 103. AIK 1953 
Cal 471 (474)=ILR (1955) 1 Cal 55 (DB). 


(2) The residuary gift carries every lapsed 
legacy and any legacy which on any ground 
fails to take effect — But this is subject to other 
rule that if the testator has shown any intention 
with regard to tbs excepted property inconsis- 
tent with it3 ever falling again into residue 
effect must be given to that intention. AIR 
1935 Rang 71 (71) =12 Bang 706 (DB) ** (1902) 
6 Cal W N 321 (325) ** AIR 1935 Nag 239 (240) 
=31 Nag L R (Sup) 30. 

[See also (1361) 8 Moo Ind App 66 (83) (PC).] 

(3) Where the testator has manifested a 
general charitable intention this should not fail 
to be carried out merely because the executors 
are all dead and the particular land on which 
the testator desired the dispensary to be erected, 
is not available for the purpose. (1909) 36 Cal 
261 (265). 

(4) The residuary estate should be construed 
to include such portions of the enumerated 
estate as were not specifically given but it doe3 
not apply to property unknown to the testator. 
AIR 1934 Cal 356 (36i)=60 Cal 1406(DB) ** AIR 
1916 Mad 17 (18)=38 Mad 1096. 

(5) Certain items to remain as tarwad — Pro- 
perties omitted, to go to certain persons — 
Attempt to create property on analogy of tarwad, 
held, invalid and items fell into residue. AIR 
1940 Mad 785 (787) (DB). 

(6) J, a Hindu died on 2 1 -9-1920. having 
executed a wilt the previous day. To his widow 
and to bis widowed daughters-in-law, viz . Jj 
and S he left only a life estate each. J, then 
provided that whatever property would be left 
after providing for the legacies made in his will 
would go to the son to be adopted in dattaka 
form by S. Accordingly D was adopted in 1924. 
D died in 1942 and L died in 1948. In a suit 
brought by the widow of D against S, the adop- 
tive mother. 8 contended that D could not be 

treated in law as the residuary legatee because 

* 
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104. Time of vesting legacy in general terms.* — If a legacy is given in 
general terms, without specifying the time when it is to be paid,! the legatee has a 
vested interest in it from the day of the death of the testator, and, if he die3 without 
having received it, it shall pass to his representatives. 

[1865 — S. 91.] 

[*] Section applies to Hindus, etc. — see S. 57 and Sch. III. 

[t] Or delivered. The section applies to bequests of land and of every kind of 
moveable property. As to vesting where payment or delivery is postponed or 
the legacies are contingent, see Chap. VIII infra. 

105. In what case legacy lapses.* — (1) If the legatee! does not survive 
the testator, the legacy cannot take effect, but shall lapse and form part of the residue 
of the testator's property, unless it appears by the will that the testator intended that 
it should go to some other person.! 


Section 103 — - Note 1 (contd.) 
he had predeceased L : Held, that the date of 
the death of L was wholly irrelevant in con- 
sidering the question whether D in law could be 
treated as the residuary legatee. The date of 
the death of L would be relevant only if it were 
held that she had a woman’s estate in the pro- 
perty bequeathed to her by J. But as L had 
only a life interest the necessary legal conse- 
quence was that the veBted remainder was 
either in J or in D. AIR 1954 Nag 277 (2791= 
ILR (1954) Nag 315 (DB). 

(7) Residuary legatee cannot claim any parti- 
cular property of the testator before hie residue 
is ascertained — Section 103 is controlled by 
S. 366. ILR (1960) 2 Cal 282 (DB). 

(8) Held that the intention of testator was 
to make devise of his residuary estate in favour 
of plaintiff and plaintiff was entitled to legacy 
which lapsed on account of death of other 
legatee before testator. 1966 Eer L T 739. 


Section 104 — Note l 

(1) Probate granted to executor —Simultaneous 
agreement recorded between beneficiaries to have 
properties disposed of by the executor not in 
complete accordance with the terms of will — 
Executor agreeing to distribute according to the 
terms of agreement — Held executor holds pro- 
perty under the will and not as a trustee and 
the heir of residuary legatee who has not receiv- 
ed his share can invoke the aid of S. 104. AIK 
1933 Cal 841 (843)=60 Cal 1135 (DB). 

(2) A person who is given by will definite 
share after expiration of life estate takes vested 
interest in such share and it is transmissible to 
his heirs. (J928) i09 Ind Cas 654 (654) (Lah). 

(3) A bequest unless the testator intended 
otherwise, as in the case of a contingent bequest, 
becomes vested in interest in the devisee or 
legatee from the date of the testator’s death 
although he may not be entitled to receive what 
has been bequeathed to him except in due course 
of administration. (1912) 22 Mad L Jour 228 
(229) (DB). 

(4) Tho estate vested under this section is not 
full or absolute and until the assent of the 
executor is given the legatee has only sn inchoate 
right to the legacy. A J R 1916 Mad 422 (423, 
424)= 38 Mad 474 (DB) ** 1961 MPLJ 6091614, 
615) (DB). 

(5) A will directed that in the event of any of 
his legatees dyiDg during his lifetime or any 


time thereafter “prior to the division" of the 
proceeds from the sale of his estate as directed 
in earlier part of the will, leaving lawful issue, 
such issue would be entitled to the share of the 
deceased parent. One legatee died after the 
testator’s death but before the said division took 
place and left a lawful issue. It was held that 
the interest of the deceased legatee did in law 
vest in him at the death of the testator but he 
having died prior to the division of the estate it 
was divested and the gift over took effect in 
favour of his issue. (1884) 6 All 583 (597) (DB). 

(6) The testator, a Hindu, died leaving him 
surviving a widow B and :a married daughter L 
wbo had a number of children. They were all 
alive when the testator died. By his will the 
testator gave the following directions:— ‘After 
my lifetime, you, the aforesaid R my wife, 
shall till your lifetime enjoy the aforesaid entire 
properties, the outstandings due to me, the debts 
payable by me and our daughter and wife of A 
(the plaintiff) and her heirs shall enjoy them 
with absolute rights and powers of alienation 
such as gift, exchange and sale from son to 
grandson and so on for generations. As regards 
the payment of maintenance to be made to C, 
wife of my’ late son, my wife R shall pay the 
same as she pleases and obtain a release deed". 
L died during the lifetime of R. None of her 
children survived her. Held that the daughter 
got under this will a vested interest in the 
testator’s properties on his death. AIR 1953 
S C 304 (306) — 1953 SCR 848. 

(7) There is no doubt that in the case of a 
specific bequest the beneficiary acquires title by 
relation back when the executor gives his assent 
and the doctrine of relation back is not applica- 
ble to the bequest of a residue as the residue 
comes into existence when the administration is 
complete. 1961 M P ti J 609 (614) i LB). 

(8) Absolute bequest in favour of daughter 
after termination of. life interest of wife — 
Daughter takes vested interest — Daughter pre- 
deceasing wife — After wife’s death property 
passes to daughter’s heirs. AIR 1962 Andh-Pra 
54 (57, 58) (DB). 


Section 105 — Note 1 

(1) Section 105 enacts that a legacy shall 
lapse and form part of the residue of the testa- 
tor’s property if the legatee does not survive 
the testator except where it appears by the will 
that the testator intended that the legacy shall 
on the legatee not surviving him go to some 
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(2) In order to entitle the representatives of the legatee to receive 
it must be proved that he survived the teBtator.l 


the legacy, 


Illustrations 

(i) The testator bequeaths to B M 500 rupees which B owes me.” B dies before the testator: the 
legacy lapses. 

( ii > A bequest is made to A and his children.*! A dies before the testator, or happens to bo 
dead when the will is made. The legacy to A and his children lapses. 

(iii) A legacy is given to A, and, in case of his dying before the testator, to B. A dies before 
the testator. The legacy goos to B. 

( i v > A sum of money is bequeathed to A for life, and after his death to B. A dies in the life- 
time of the testator; 8 survives the testator* The bequest to B takes effect. 

(v) A sum of money is bequeathed to A on his completing his eighteenth year, and in case he 
should die before he completes his eighteenth year, to B. A completes his eighteenth yean and 
dies in the lifetime of the testator. The legacy to A lapses, and the bequest to B does not take 
effect. 

(vi) The testator and the legatee perished in the same ship-wreck. There is no evidence to 
show which died first. The legacy lapses.*! 


[1865 -S. 92.] 


[*] This section applies to Hindus etc. — See S, 57 & Sch. III. / 

[f] Whether of moveable or immoveable property, or whether under a will or as 
appointee under a testamentary power. 

[j] A mere declaration that the gift will not lapse is not enough. 


[§] This includes the donee of a testamentary power. 

[°|] In application to Hindus etc., this term includes adopted children. 
[*+] This indicates that the doctrine of l apse applies to coptigent bequests. 


Section 105 — Note 1 (contdj 

other person. Tt cannot bo said that the inten- 
tion of the testator that a legacy shall not lapse 
may be given effect to only if the testator ex- 
pressly directs that if the legatee dies dui ing his 
lifetime the legacy fball go to some otner 
person, and that intention to exclude lapse 
cannot be inferred. Section 105 ( 1 ) does Dot say, 
nor does it imply, that the testator must have 
expressly envisaged the possibility of lapse in 
consequence of the legatee dying during his life- 
time and must have made a provision^for that 

contingency. AIR 1969 S C 135 (I ) I 
2 S C C 91. (Bequest of properties for two 
purposes, namely, celebrating marriage of 
constructing a temple— No allocation of amounts 
separately - Death of S daring lifetime of 
testator — Held, that there was no joint bequest 
and it should be presumed that the fund wai to 
be utilised in equal moieties for two P“P°» es - 
Failure of one of the purposes by death of S 
before testator’s death would resultinamoiety 
of the amount de.iaed falling into Hm remdue) 
AIR 1952 Bom 203 (2081=1 1* B (1952) Bom 8.5. 

(2) Joint bequest by A and Ii in favour of 
daughters of B subject, to defeasance , on .eons . be- 

ing born to B before bie death . 

before his death - Upon bis death, there is no 
valid bequest to daughters but there mlntrataey 
and Hindu Succession Act applied Son would 
not take under the w.llbccauso he was unborn 
at the death of A. AIR 1970 S C 1759 (1764 )_ 
(1970V 2 S C R 471. , . , 

(31 In order to prevent a legacy from lapsing 
a testator must in clear words exclude lapse arid 
must clearly indiea.e who is to taka in care the 

Miw - ffiSciSa 1 U* MS <M»“ (Bequest 

?o wife anrthres daughters in four.equal shares 

-Wife dving before testator - No indication aa 
to wife’s share in suen circumstances Bequest 
to wife lapses and passes to son./ 


(4) Indication in the will that the testator 
intended that the legacy should not lapse or 
should not fall in the residue takes the case out 
of the scope of 3. 105. A £ It 1952 Bom 203 (206) 
=JLR (1952) Bom 825. 

(6) Where the will provided that if any nephew 
of the testatrix should predecease her, his des- 
cendants should take the place of the deceased 
and where each clause showed the anxiety of the 
testatrix that in the event of the legatee dying 
during her lifetime his Santhathies should take 
the property, the terms of the second part of 
S. 105(1) applied to the case and there was noth- 
ing to attract the first part of S. 105 (1) since 
there was no lapse. AIR 1954 Andh 2 (4). 

(6) Universality is not an essential ingredient 
of a residuary devise. There can be a general 
residue aod a particular residue under the same 
will. Alft 1952 Bom 203 (206)=1LR (1952) Bom 
825. 

(7) The existence of a general residuary clause 
in the will is by itself not sufficient to affect 
the construction of a particular residuary clause. 
AIK 1952 Bom 203 (208)=ILR (1962) Bom 825. 

(8) Section 105 applies to Hindus and where a 
legacy is given to A, a Hindu alone and he 
predeceases the testator, the legacy will lapse. 
But from that it does not follow that illustration 
(ii) will apply if the bequest is contained in a 
Hindu will. To say so would be inconsistent 
with the rule laid down by 8. 97 which is ex- 
pressly made inapplicable to Hindus. AIR 1986 
Bom 459 (462/=ILR (1937) Bom 679. 

(9) A person capable of taking under a will 
must be Bucb'as could take a gift inter vivos 
and therefore either in a fact or in the contem- 
plation of law be in existence at the death of the 
testator. (1872) 18 Bath W R 359 (367). 

(10) A Farsi devised a house to his wife for 
her life and then to bis son A and after him to 
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106. Legacy does not lapse if one of two+ joint legatees dies before 
testator. 0 — If a legacy is given to two! persons jointly, and one of them dies* before 
the testator, the other legatee takes the xvhole. 


Illustration 


The legacy is simply to A and B, A dies before the testator. B takes the legacy. 

[1865— S. 93.] 

[*] This section applies to Hindus etc. — See S. 57 & Sch. HI. 

[ f J What if the legacy is given to three or more persons nomination or to a * class > 
without more, and one or more of them pre. decease the testator ? 

[*] What if the legacy to one of the joint tenants fails from any cause other than 
death ? 


Section 105— Note 1 (contd.) 

his widow subjeec to certain restrictions, and 
isBues cf A if any and then to bis another son 
B. A died in the 'ifetime of testator’s widow 
and left neither widow nor any issue. It was 
bold that B was entitled to the bouse subject to 
life-estate of his mother. AIR 1918 PC 206 
(208) = 45 Ind App 257. 

(11) Gift to persons made as tenants*in- common 
— One of them dies before testator — His share 
lapses, and 'forms part of residue of testator’s 
property unless it arpears from the will that the 
testator intended that it should go over to some 
other person. AIR 1930 Sind 158 (160)=29 Sind 
L R 374 (DB). 

(121 "Where by the terms of a will an annuity 
is payable to a certain 'person putra pautradi 
krame, but is not charged on any specific pro- 
perty, and the legatee predeceases the testator; 
it must beheld that the will confers an estate 
of inheritance- but tbe legacy lapses because the 
legatee has predeceased the testator. Tbe words 
putra pautradi krame, etc., are merely descriptive 
of the estate which the testator proposed to 
confer on the legatee and do not import a gift 
over to the sons and grandsons of tbe legatee. 
AIR 1941 Pat 458 (458, 459)**AIR 1940 Pat 257 
(257) (DB). 

(13) If the testator clearly intended not to 
give a mere bounty to the legatee, but to dis- 
charge what he regarded as a moral obligation, 
and if that obligation still exists at tbe testator's 
death, there is no necessary failure of tbo testa- 
tor’s object merely, because the legatee dies in 
his lifetime; and therefore death in such a case 
does not cause a lapse. (1904) 2 Ch 30 (33). 


(14) It can make no difference that legatee 
ceased to exist immediately after the death of 
tbe testator. Tbe same law must be applicable 
whether it was a day or month, or year or ten 
years after. The legacy becomes the proper ty of 
the legatee upon the death of the testator though 
he might not for some reason, obtain the receipt 
of it till lopg after. (1891) 2 Cb 236 (243). (Prin- 
ciples relating to lapee of legacies to charitable 
objects discussed.) 



(15) Where a legacy is bequeathed to a parti- 
cular charitable institution existing at the date 
of the will and the institution has ceased to exist 
before the testator’s death, the legacy fails and 
lapses in tbe same way as in tbe case of an 
individual. 1895-1 Ch 19 (24, 34, 35). (Case law 
as to lapse of bequests to charitable institutes 
discussed.) 

(16) Refusal to receive legacy — Retracting 
such refusal — Effect — Lapse of legacy — Legacy 
held did not lapse. 1913-1 Ch 272 (276). 


(17) The distinction between what is descrip. 
Hon only and what is the reason or motive for a 
gift or bequest .may often be fine; but it must be 
drawn from consideration of the language and 
the surrounding circumstances. 

"Where a widow bequeaths property by her will 
to a person as being her husband’s cousin and 
not as a persona deeignata, when it is found 
that the alleged relationship was a mere fabrica- 
tion the bequest would be invalid. 2 he real and 
actual motive of tbe bequest was tbe alleged 
relationship. AIR 1951 All 386 (391) = 1951 All 
L J 334 (DB). 

i One H made a, will in favour of bis wife 
and sole heir D and died — • D did not take 
out any probate or letters of administration but 
herself executed a will which was duly probated 
by her executors. 

Held that the legatees under D’s will were 
competent to apply for letters of administraticn 
in respect of the will executed by H. ILE (1970) 
2 Cal 241 (245). 

(19) Illustration (vi) to S. 105 is only a rule 
of evidence based upon legislative assumption 
which no longer survives after the Hindu Succes- 
sion Act S, 21 of which lays down a rule of arti- 
ficial presumption. The rule in illustration (vi) 
to S. 105 must therefore give way to S. 21 of tbe 
Hindu Succession Act (1956). AIR 1968 Guj 212 
(216) = 9 Guj L R 129. 

(20 1 Where the testator’s intention was to 
make a disposition of all her properties and one 
of the clauses in the will made it clear that after 
the disposition in favour of 3 brothers, the 
remainder of tbe estate was to be taken by the 
eister — Held that the language of the residuary 
gift was wide enough to comprehend the entire 
residue including those assets comprised in any 
specific device which failed on account of the 
death of the devisee in the lifetime of the testator. 
The legacy of the deceased brother that had 
lansed would therefore go to the sister. It 66 Ker 
LJ 554 (558). 


Section 106 — Note 1 

(1) It is well established that tbe principle of 
joint tenancy is unknown to Hindu Law. except 
in the case of tbe joint property of an undivided 
Hindu family governed by the Mitakshara law, 
which, under that law, passes by survivorship. 
Eut that does not mean that because the princi- 
ple of joint tenancy is unknown to Hindu Law 
outside the coparcenary, there can never be a 
bequest to be taken by two .persons jointly. A 
Hindu testator ib perfectly at liberty like any 
other testator to make a joint bequest in favour 
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Section 106 — Note 1 (could.) 
of two or more legatees and such a bequest can 
be inferred from the explicit language used, or 
from the language interpreted in the light of the 
surrounding ciroumstaoces, which justify a joint 
bequest as the only reasonable inference. AIR 
1969 Mad 96 (101) = (1968) 2 Mad L J 639. 

(2) Section 106 does not embody any principle 
of law but it contains only a rule of construction 
of Statutes. It is not as if for the first time the 
legislature was introducing a now concept as 
applicable to wills made by Hindus — The legis- 
lature merely laid down the rule to help Courts 
in construing wills. It is not • inappropriate, 
therefore, to say that although S. ?.G6 in itself 
is inapplicable to Hindu wills, made prior to 
1-1-1927, the rule underlying it could be made 
use of in construing a Hindu will dated 18 6- ' 923. 
AIR I960 Andh Pra 368 (3d ) = ILR (i960) 2 
Andh Pra 476 (DB). ^AIR 1969 Mad 96 (101)= 
tl968) 2 Mad L J 639 (DB). (AIR 1960 Andh Pra 
368. Dissented from.) **ILR (1968) 1 Mad 138 


(156). . . . t „ 

(3) The reference to “two persons jointly in 
S. 106 means a bequest to a plurality of persons 
and not just to two pstsoob in the arithmetical 
sense. ALB 1969 Mad 96 (99)= (1968) 2 Mad L J 

639 (DB). . a _ . . 

(4) Bequest in favour o£ wife and daughter — 
Held- on construction of will, that bequest was 
net joint bequest*. aIB 1969 Mad 96 (102) 
(1968) 2 Mad L J 633 * * I L R (1968) Mad 138. 

(5) Where there are no woids to indicate an 

intention to create tenancies in common t o 
rule of English law is to presume that ’.ho 
donees are joint tenants. This rule has been 
adopted in this section. The difference in dates 
as to handing over the management to each 
donee dees not sufficiently indicate donor s 
intention to create tsnancies-in-common. (ian ) 
34 Mad 80 (81) (DB). . 

(6) Where, it is found that the devisee.-- •><- - 

to take half and half, the doctrine of lapse would 

apply with reference to the balf-feuare c t o 

legatee who predeceases the testator and S 106 

will have no application to such a case- In «noh 
n n Afl m £11 rjiinllf'flhlp, AIR 1952 X llD] 


cases S 107 wiU be appUeabie ME lSMPani 
197 (198) —ILR (1952) Pun] 207 (DB) . AIR 
1961 Madh Pra 139-(140). 

(7) It cannot be postulated that whenever a 
bequest or gift is made to two or more persons 
jointly they take it only as tenants-m-common, 
irrespective of the intention of the Conor. Where 
it was sufficiently clear from the instrument 
that the intention of the testator was that the 
property should be solely enjoyed ^ 1 . 1 

and son and in tbe event of the death of h ' s ^on 
his wife should take the property as a whole and 
that under no circumstances should the P*°P3**y 
be inherited by his brother, it cannot be said 
that a tenancy in common had been orated 
despite the wish of the testator that bis wife 
andson should enjoy the pro^rty together. AIR 
1960 Andh Pra 368 (370, 371) = I L R (1360) 
2 Andh Pra 476 (DB). 

IT The question whether under a bequest a 

ioi* S£ 

”i°ea=h 8 caae Tbe Courts however. 1»B 

joint tenancy and whenever there 1 ® „ 

lean towards a tenancy in common. _ which 
is given to two persons under a bequest wnicn 

contains a direction to divide the . 

and half, the language of the direction ^ la y 
denotes a severance and the legatees should be 


held to be tenants in common. AIR 1961 Madh 
Pra 139 (140). J ' 

[See also 1950-1 AU E R 120 (123).] 

(9) Unless there is some indication in the 
document itself to show that it is a joint bequest 
the prima facie rule of construction is that the 
parties take it as tenants in common. The fact 
that the legatees are husband and wife is no 
such indication nor is the fact that they are to 
enjoy the properties from generation to genera- 
tion. This would indicate only tbe nature of 
the estate in their bands. 1950 1 Mad L J 554 
(555). (The principle of S. 106 can be applied 
even whero the will is not governed by the 
provisions of the Succession Act.) 

(10) Where the gift is to two donees jointly 
and tbe one is capable of taking and the other 
not, be who i3 capable shall take the whole. 
Tbl3 principle dees not depend on any peculiarity 
in English law and is applicable to this deed of 
gift. (1889) 16 Cal 677 (682) = 16 Ind App 
44 (P C). 

(11) Will by Hindu — Legacy to T. his sons 
and daughter —Death of T and daughter during 
testator’s lifetime — Sons take whole legacy as 
the legacy was for parents and issue concur- 
rently. AIR 1936 Bom 459 (462. = I L R (1937) 
Bom 679. 

(12) Where the relevant portion of the will 
by a Christian ran “After my death my wife 
and foster daughter should get these ^properties 
and enjoy them” it was held, that there was a 
joint bequest to wife and foster daughter 
and that, therefore, the fo3ter daughter was 
entitled to succeed to tbe whole of tbe property 
bequeathed by survivorship after the wife’s 
death. AIR 1946 Mad 12 (14). 

(13) Testator directing the net income of 
trust created during the joint lives of his wife 
and daughter to be applied first for the payment 
of monthly allowances to daughter and wife 
and the residue to be used for their purposes and 
then the children of the daughter — Held that 
there was a gift of the residue to wife and 
daughter in equal proportions curing their joint 
]ivo3 and that on tbe death of one the survivor 
would take the whole for her lifetime. (1891) 15 
Bom 443 (449,460). 

(14) Bequest to ‘children’ where a testator 
directed to sell the estate and pay tbe proceeds 
to and among bis nephews and nieces as tenants- 
in- common and that in the case of death of any 
of hia nephews and nieces, the children of the 
one dyiDg should be paid the parents’ share, it 
was held that the children took as joiDt tenants 
and not as tenants^ in-common. 1915-2 Ch 216 
(221). (Interpretation of ‘monies to bo paid’,) 

(15) When a grant is made for maintenance 
in favour of two persons, prima facie it may be 
concluded that upon the death of either the 
other would be entitled to only a proportionate 
amount. But whero a grantor provided that two 
ladies were to receive Bs. 650 and that after the 
death of both one-half of the amount was to 
be continued as maintenance of a son born of tbe 
wemb of odc of them named therein there was 
sufficient indication to the contrary so as to 
construe the grant to tbe two ladies as if they 
constituted one grantee with a right of survivor- 
ship inter ae. (1913) 17 Cal L J 87 (91) (DB*. 

[See also AIR 1921 Cal 175 (175) (DB). (Case 
of annuity.)] 
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107. Effect of words showing testator’s intention to give distinct 
shares. * — If a legacy ia given to legatees in words which show that the testator 
intended to give them distinct shares of it, then, if any legatee dies before the testator, 
so much of the legacy as was intended for him shall fall into the residue of the 
testator’s property. 

Illustration 

A sum of money ia bequeathed to A, B and C, to be equally divided among them. A dies before 
the testator, B and G will only take so much as ihey would have had if A had survived the 
testator. 

[1865—8.94.] ‘ " \ 

[*] This section applies to Hindus etc. — See S. 57 & Sch. III. 

T 

1C8. When lapsed share goes as undisposed of.* — Where a share which 
lapses is a part of the general residue f bequeathed by the will, that ehare shall go as 
undisposed of. 

Illustration. 

the testator bequeaths the residue of his estate to A, B and O, to be equally divided between 
them. A dies before the testator. Bis one-third of the residue g 063 as undisposed of. 

[1865— S. 95.] 

[*] This section applies to Hindus etc. — See S. 57 & Sch. III. 

[t] That is all of which no effectual disposition is made otherwise than by the 

residuary clause. 



Section 107 — Note 1 

(1) Where any property is bequeathed to two 
or more persons without any specification of 
shares, the natural presumption is that they are 
intended to take in equal shares : and when the 
estate bequeathed is one of inheritance, it is 
far more reasonable to suppose that each legatee 
and his heirs are the objects of the testator’s 
bounty, than that he intends that the legatees 
3 hould take by survivorship, and the heirs of 
the last surviving legatee should take the whole. 
Even in English law ttie leaning has been in 
favour of tenancy in common; and the Court 
decrees a tenancy in common as much as it can. 
(189 i) 24 Cal 646 (654) (DB) * il892) 15 Mad 448 
(468. 469). 

(2) The principle of joint tenancy as obtain- 
ing in England is quite foreign to the Hindu 
law and when property is gifted to more than 
one. in the absence of anything in the grant to 
the contrary the presumption is that the 
donees take as tenant=-in*common. In case of 
Hindu wills, where the' grant is to persons 
incapable of forming a Hindu joint family they 
can of course take only as tenaots-in-cormuon. 
Where the grant is to persons, who constitute 
such a family, it may even then be the prime 
facie view that they take'in severalty and those 
who argue in favour of joint tenancy have to 
show some clear foundation for it in the terms 
ot the will. (1905) 28 Mad 363 (3?3, 374) (DB> * 
<1896) 23 Cal 670 (679) = 23 Ind App 37 (PC). 
«ll Mad 258, Overruled.) * (1911) 33 All 41 (44) 
(DB). 

[See also (1904) 27 Mad 498 (603) (DB).] 

(3) Section 107 merely says that where, 
having regard to the dispositions and the sur- 
rounding circumstances, the inference is justi- 
fied that the legacy was in severalty (which 
would necessarily be in distinct equal shares, 
unless unequal shares were specified} the prin- 
ciple of the section would apply, in the case of 
death of a legatee before the testator. AIR 1969 
Mad 96 (101) = (1968) 2 Mad L J 639 (DB). (Be 
quest in favour o! wife and daughter held not 
joint.) 

(4) When all persons who are to benefit under 
the will are mentioned by name the bequest to 


them is not as a class but as tenants- m-common 
Where therefore a bequest is made to one sister 
and four brothers, mentioning their names and 
specific shares and one of the brothers dies 
before testator the dead brother’s share lapses 
and forms part of the residue of testator’s pro- 
perty and other brothers and sisters cannot 
claim it. AIR 1936 Sind 158 (159) = 29 Sind 
D R 374 (DB). 

[See also tl898) 22 Bom 833 (840) = 25 I n d 
App 126 (PC).] 

(5) Bequest of certain property in equal 
shares to the te?tator’s children A, B and O or 
the survivors or survivor of them — A attesting 
the will — A’s share becoming void falls into the 
residue and does not go over to B and C. (1903) 
26 Mad 433 (437) (DB). 

(6) Testator devising property in equal shares 
to two devisees — Death of one of devisees before 
death of testator — His share of devise lapses 
and there is partial intestacy — Other devisee 
does not take whole — S. 107 and not S. 106 
applies. AIR 1952 Punj 197 (198, 199)=I L R 
(1952) Ponj 207 (DB). 

(7) The question whether by a bequest a joint 
tenancy wa9 created or a tenancy- in-oommon is 
a question to be decided on the facts of each 
case. aIR 1981 Madh Pra 139 (140). 

(8) Section 107 does not contain any rule for 
construing wills — Courts shonld first construe 
terms of will upon general principles to deter- 
mine whether it creates a joint legacy or a 
legacy in severalty and then proceed 10 apply 
8. 106 or B. 107 as the case may be the specific 
contingency of death of one of legatees before 
death of testator, ILR (1963) Mad 138. 


Section 108 — Note 1 

(1) Will by one K in which a legacy was be- 
queathed to Mrs. J who was his sister — J at- 
testing the will : Held that the legacy to Mrs. 
J lapsed under 8. 54 of the act of 1865 (8. 67 
of this Act) and therefore should be dealt with 
under a. 95 of that Act (corresponding to 8. 108 
of this Act). (1882) 4 Mad 244 (246). 
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109. When bequest to testator's child or lineal descendant does not 
lapse on his death in testator's lifetime.* — Where a bequest has been made tp 
any child or other lineal descendant of the testator, and the legatee dies in the life- 
time of the testator!, but any lineal descendant of hist survives the testator, the 
bequest shall not lapse but shall take effect as if the death of the legatee had 

happened immediately after the death of the testator, unless a contrary intention 
appears by the will. 

Illustration 

« 

A makes his will, by which he bequeaths a sum of money to his son, B. for his own absolute use 
and benefit. R dies before A, leaving a eon, C, who survives A, and having made his will whereby 
he bequeaths all his property to his widow, D. The money goeB to D. 

[1865 — S. 93.] 1 1 illlT TI Illll^H I II ■ 

[ ] This section applies to Hindus etc. — See S. 57 & Sch. III. 

[+] Or is already dead at the date of the will. 

[+] Whether such descendant was or was not alive at the death of the legatee. 


110. Bequest to A for benefit of B does not lapse by A’s death.* — 
Where a bequest is made to one person for the benefit! of another, the legacy does not 
lapse by the death, in the testator s lifetime, o; the person to whom the bequest is 
made. 

[1865 — S. 97.] 

[*] This section applies to Hindus etc. — See S. 57 & Sch. III. 

[+] Wholly or partially for example if A bequeaths to B property charged with a 
legacy to C, and B dies in A’s lifetime, 0 is still entitled to his legacy. 


Section 109 — Note 1 

(1) Tho section is an exception to the general 
rale laid down in S. 105 and its effect is to 
prolong the life of the original devisee by a 
fiction of law for the purpose of giving effect to 
the will in which the gift which would other- 
wise, lapse occurs and it only points out the mode 
in which that is to be given. AIR 1947 Oudh 
45 (62)=21 Luck 463 (DB). 

(2) Under S. 109 in order to prevent a lapBe it 
mU 3 t be assumed that the legatee survived the 
teBtator. The section does not contain any 
provision that on such assumption being made 
the bequest is to take effect only in favour of 
the lineal descendants. The benefit of this Eec- 
tion extends to ail the heirs. AIR 1935 Oudb 
437 (4S9)=11 Luck 376 (DB). 

(3) This section applies to taluqdars, AIR 
1947 Oudh 45 (62)=21 Luck 468 (DB). 

(4) This section applies even if the legatee is 
dead at the date of the will. (1900) 27 Cal 521 
(527)=27 Ind App 10 (PC). 

(5) Bequest by a Hindu having no male issue 
to his eldest daughter and her sons from genera- 
tion to generation — Legatee dying before testator 
having only two daughters —Testator leaving 
widow and other daugbtfrs after him Daugh- 
ters of legatee claiming property on equitable 
principles on anaiogy of this section : Held, the 
words "eons and grandsons*' in the will meant 
oniy “heirs” and that the section or its princi- 
ple could not be applied as the will was not 
governed by the Act. (1901) 24 Mad 299 (304) 
(DB)** 1950-1 Mad L J 554 (555). 

(6) Bequest to testator's daughter of certain 
amount — Daughter predeceasing testator leaving 
a daughter born during lifetime of testator ; 
Held, S. 96 of Act of 1865 applied and the 
legatee’s daughter was entitled to the legacy 


and further that the rule in Tagore’s case was 
not contravened as the effect of this section was 
to vest the legacy in the legatee herself treating 
her as dying immediately after the death of 
the testator. (1889) 16 Cal 549 (555) (DB). 

(7) 'he expression ‘any child or other lineal 
descendant” in this section does not include an 
illegitimate son. AIR 1941 Pat 458 (458, 459). 
(An illegitimate child would be included in the 
word ‘ child” only when there is a designatio 
personae.) 

(8) There must be clear, unambiguous, un- 
equivocal intention by testator in will itself 
before bequest in favour of lineal descendant, 
should he die before the testator can be de- 
feated. (1954) 56 Bom L R 910 (914). 


Section 110 — Note 1 

(1) Will giving certain immovable properties 
to A but providing that they would remain in 
possession of B during his lifetime and requir- 
ing him to pay certain amount annually to 
A - Death of B during middle of year — Re- 
covery by A in excess of proportionate amount 
of profits should be appropiated towards the 
discharge of the liability of B. AIR 1962 Cal 
513 (517) (DB). 

( 2 > Will - Construction — Will has to be road 
as whole and dominant intention of testator 
has to be seen — Absolute estate to daughters — 
Restriction in case of certain contingency. AIR 
1962 Mad 259 (251 to 263) = (1962) 1 Mad L J 

401 (DB). 
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HI. Survivorship in case of bequest to described class.* — Where a 
Request is made simply to a described class of persons* the thing bequeathed shall gc 
only to such as are alive at the testator s death* 


Exception. — Ii property is bequeathed to a class of persons described as 
standing in a particular degree of kindred to a specified individual* but iheir posses* 
sion of it is deferred until a time later than the death of the testator by reason of a 
prior bequest or otherwise, the property shall at that time go to such of them as are 
then alive, and to the representatives of any of them who have died aince the death 

of the testator. + 

Illustrations 

(i) A bequeathe 1,000 rupees to ‘'the children of B” without saying when it is to be distributed 
emcng them. B bad died previous to the date of the will, leaving three children, C, D and E. E 
died after the date of the will, but before the death of A. C and D survive A. The legacy will 
belong to C and D, to the exclusion of the representatives of E. 


(ii) A lease for years of a bouse, was bequeathed to A for his life, and after his decease to the 
children of B. At the death of the testator; B had two children living, C and D, and be never bad 
any other child. Afterwards during the lifetime of A, C died, leaving E, his executor. D has sur- 
vived A, D and E are jointly entitled to so much of the leasehold term as remains unexpired. 

(iiij A sum of money was bequeathed to A f°r her life, and after her decease to the children of 
B. At the death of the testator B had two children living, C and D, and, after that event, two 
children, E and F, were born to B. C and E died in the lifetime of A, C having made a will. E 
having made no will. A has died, leavlDg D and F surviving her. The legacy is to be divided into 
four equal parts, ODe of which is to be paid to the executor of C, one to D, one to the administrator 
of E and one to F. 


(iv) A bequeatbs’one-third of his lands to B for his life, and after his decease to the sisters of 

B. At the death of the testator, B had two sisters living, C and D, and after that event another 
sister E was born. C died during the life of B, D and E have survived B, One* third of A’s land 

belong to D, E and the representatives of C, in equal shares. 

(v) A bequeaths i,OCO rupees to B for life and after his death equally among the children of C. 

Up to the death of B, C had not had any child* The bequest after the death of B is void. 

(vi) A bequeaths 1,000 rupees to “all the children born or to be born” of B to be divided among 

them at the death of C. At the death cf the testator, B has two children liviDg, D and E After 
the death cf the testator, but in the lifetime of C, two ether children, F and G, are bern to B. 
After the death of C, another child is born to B. The legacy belongs to D, E t F and G, to the 


exclusion of the after-born child of B. 


Section 111 — Note 1 

(1) It is a question of construction in each case 
whether the class is to be ascertained at the 
death of tbe testator or at a later date. It is for 
those who assert that the class is, to be ascer- 
tained at a date ether than that of the death 
of the testator to show that that is the fair 
result of the language of tbe will. 1920 App (as 
794 1802). 

(2) Where a will contains an immediate gift 
to the children of a living person and nothing 
more and there are children living at the death 
of the testatcr those children only take. Where, 
however, the period of distribution is postponed 
the gift will apply not only to the children 
living then at the death of the testator but also 
to those born before the period of distribution. 
(1891) 3 Ch 197 (202) ** (*879) 5 App Cas 123 
(134) ** (1894) 18 Bom 7 (13;. ** (1905) 7 Bom 
L R 207 (211). 

(3) "Where the gift is by will to a class the rule 
of lapse of bequest does not apply. The true rule 
is that those members of the class who are at the 
testator’s death capable of taking take and that 
those who become incapable of taking whether by 
dying in the testator’s lifetime or by attesting 
the will or by seme other operation of law do 
not lake. (1870) 4 Ch D 165 (172, 173). 


tion cf will that case fell within main provision 
of S. 1 1 1 and not within the exception. A I R 
1967 S C 4 33 (435) = (1967) 63 ITR 466. (AIR 
1963 Mad 179, Affirmed.) 

(5) Will providing that after testator ’3 death 
A shall enjoy properties during her lifetime and 
after her death K or hi3 heirs ehall get it abso- 
lutely— K dying in 1942, testatcr in 19o9 and A 
in 1S66 — Held, since there was pricr bequest in 
favour of A and distribution to heirs of K was 
postponed during lifetime of A, ascertainment 
of heirs of E has to be made as cn date of death 
cf A. (1968) 81 Mad L W 587 (589). 

(6) In case of a bequest to a class, even by 
a, Hindu under a power of appointment, the 
appointment should be made during the life of 
tenant so that the appointee may be ascertained 
when the event arises when he id to take and 
secondly the persons who take must be alive 
at the death of the testator. (1892) 16 Bom 492 
(499) (DB). 

[See also (1803) 8 Yes Jun 375 (381)— 32 E B 
400. (Bequest to such of the children of A B 3 B 
shall by will direct and in default of such direc- 
tions, among the children share and share alike 
— B in executing her power of appointment ia to 
take only those as objects of her disposition who 
were bern before her death,)] 


(4) Will - Bequest to described class — Normal 
rule is that persons belonging to that class who 
take benefit of bequest are those who are living 
t time of testator’s death unless case falls 
itbin exception to S. Ill — Held on construe* 


(7) On reading thia section with S. 119 it 
is clear that the title to the property bequeathed 
to a class of persons certainly vests in such of 
the persons of that class who are actually alive 
at the testator’s death. This section ccntem- 
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.. 

attain tvf f° the children of B, to be divided among them when the eldest shall 

B had one child liv * c § earned C. He .afterwards had two 
fund Ini nnoq fn p n i ® died f but G and D were living when C attained majority- The 

B after C’aVtain’i^ majority!^ 0 “ a ”* °' E ’ to the exclu3ion ot an ? ohild wh ° be born 

[1SG5 — S. 98.] 

[*] The Beetion applies to Hindus eto.— See S. 57 and Sch. III. 

[t] This indicates that the section applies only to vested interests. 


CHAPTER VII 


OP VOID BEQUESTS 


112. Bequest to person by particular description, who is not in exist- 
ence at ..estator s death. 1 Where a bequest is made to a person by a particular 

description, and there is no person in existence at the testator’s death who answers 
the description, the bequest is void. 


Exception. — It property is bequeathed to a person described as standing in a 
particular degree of kindred to a specified individual* but his possession of it is 
deferred until a time later than the death of the testator, by reason of a prior bequest 
or otherwise; and if a person answering the description is alive at the death of the 
testator, or comes into existence between that event and such later time, the pro. 
perfcy shall, at such later time, go to that person, or, if he is dead, to hia repre- 
sentatives. t 

Illustrations 

f > .• - * 

(i) A bequeaths 1,000 rupees to the eldest son of B. At the death of the testator, B has no son 
The bequest is void. 

fii| A bequeaths 1,000 rupees to B for life, and after his death to the eldest son of C. At the 
death of the testator, C had no bod, Afterwards, durding the life of B, a son is born to 6. Upon 
B’s death the legacy goes to C’s son. 

(iii) A bequeaths 1,000 rupees to B for life, and after his death to the eldest son of C. At the 
death of the testator, C had no son. Afterwards, during the life of B, a son, named D, is born to C. 
D dies, then B dies. The legacy goes to the representative of D.J 

fiv) A bequeaths his estate of Green Acre to B for life, and at his decease, to the eldeBt son of C. 
Up to the death of B, C has had no son. The bequest to C*s eldest son is void. 

(v) A bequeaths 1,000 rupees to the eldest eon of C, to be paid to him after the death of B. At 
the death of the testator O has no son, but a son is afterwards born to him during the life of B and 
is alive at B’s death. C’s son is entitled to the 1,000 rupees. § 


[1865-S. 99.] 

L T ] The section applies to Hindus etc. — See S. 57 and Sch. III. 


Section 111 — Note 1 (contd.) 

plates the cases of deferred possession and not 

deferred vesting. AIR 1933 Mad 885 (887; (1)B). 

(8) Mere interposition of a life estate doe3 not 
prevent the vesting of the remainder even in 
case of a legacy to a class, the time of vesting 
being the time of tbo death of the testator, and 
not the termination of the life-estate. AIR 3 935 
Mad 866 (866). 

(9) A will ran thus : “My self-acquisitions 
shall after my lifetime be enjoyed in ab- 
solute rights by YaBodai. now aged 3, daughter 
of my daughter Laksbmi Ammal’s son and my 
grandson R. and other children of R male 
and .female who would be born to him here- 
after on their attaining majority* None else 
shall have any manner of right over the 
said properties. Until the aforesaid minors 
attain majority my daughter L shall be tbeir 
guardian aDd with the income of the properties 
shown below she will meet the family expenses, 
take care of the minors and on tbeir attaining 
majority make over the said properties to them”. 
Held, that the will was in favour of a class of 
persons represented by Y who was then in exis- 
tence! viz., the children born and to-be born of 


B. The date of distribution was however post- 
poned to their attaining the age of majority. 
Under Ss. Ill anil 112, the legacy would enure 
for the benefit of all these persons twho were in 
existence at the death of the testator and all 
those who came in existence before the legacy 
vested in possession. That period was called t hr 
period of distribution. AIR 1959 Mad 475 (477 


SECTION U 2— SYNOPSIS 

1. Scope. 

2. Applicability to Hindu wills. 

3. ’‘Kindred”. 

4. Exception. 

1. Scope. — (1) A person capable of taking 
under a will must be such a person as.could take 
a gift inter vivos and therefore, must either in 
fact or contemplation of law be in existence.- at 
the death of the testator. (1897) Zl Bom 709 
(721) = 24 Ind App 93 (PC). 

(2) Will providing three legacies in succession 
— Last legatee or descendants of three to nomi- 
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[f] This rule must be understood as subject to restrictions in Ss. 113 and 114. 

L*] This is an illustration to the Exception. Gift is differed by reason of a prior 
bequest. 

[§] Here the gift is deferred ‘otherwise’ as contemplated by the Exception. 


Section 112 — Note 1 (contd.) 
nate successor — In event of disagreement between 
them Government to appoint successor. Will 
held invalid as offending rule ot perpetuities 
and as creating interest in unborn persons. AIK 
1929 Oudh 494 (5Q6)=5 Luck 305 (D3). 

(3) A gift to a woman during widowhood and 
after death or remarriage to persons or class of 
persons living at ber death has been held to 
enure on her marriage for the immediate benefit 
of the persons or class of persons then living. 
(1918) 1318 1 Ch 368(370, 371). 

(4) A testator, disinheriting his son gave 
away the property to hia brother and nephew 
who were however to get only a limited interest 
and the property was to vest in the grandson if 
one were to be borne to the testator. The testa- 
tor’s daughter-in-law, if alive at the time of tes- 
tator’s death; was to get a share in the income 
from the property The son of the testator mar- 
ried only alter the death of the latter and begot 
a son. Held if the contingency entitling the 
daughter-in *law to a share in the income*! from 
the property could be fulfilled, it was obvious 
that S. 112 could not make the bequest in her 
favour void; however since she did not come into 
existence at the time of the testator’s death be- 
cause the son did not get married till then that 
provision in respect of daughter-in-law shall 
not take effect. 1969 All L J 950 (956) (DR), 

(5) Section 112 refers to a case where the 
bequest is made to a person by particular des- 
cription and who was not in existence at the 
testator’s death. AIR 1859 Mad 475 (478). 

(6) An idol is only a symbol of the Deity 
which must be always in existence and there- 
fore a bequest made to the devasthanam of a 
certain Deity is not void merely because the 
temple or the idol is not m existenco at the 
dato of the will. AIK 1952 Nag 242 (243)=ILR 
(1849) Nag 765 (Db). 

2. Applicability to Hindu wills. — (1) S. 112 
is not included in the limitation upon the 
power of a Hindu to make a bequest by will to 
an unborn person contained in S. 3 of the 
Hindu Disposition of Property Act — S. 112 
therefore does not make a bequest by a Hindu 
in favour of an unborn person void. AIR 1946 
Cal 396 (400) (DB). (8 Cal 637 held no longer 
good law,) 

[But see AIR 1933 Pat 6 ^7 (640)^^12 Pat 708 
(DB) ** (1889) 8 Cal 637 (638) (DB): (Reversing 
8 Cal 157,)] 

(2) The rules of Hindu law regarding wills 
are not affocted by the Hindu Wills Act 9, no 
which has been make applicable by S. S of Wills 
Act to Hindus does not apply to wills under 
Hindu Law. (1919) 39 Cal 87 (93) (DB) ** AIR 
1921 Mad 258 (264) = 44 Mad 446 (DB). 

(5) The principle of Hindu law which invali- 
dates a gift other than to a sentient being cap- 
able of accepting it does not apply to a bequest 
to trustees for the establishment of an image 
and the worship of a Hindu deity after the 
testator’s death (and does not make such a 
bequest void.) (1910) 37 Cal 128 *134) (FB). 

3. “Kindred”. - — (1) The word “kindred” 
should not be limited to blood relations when 


that word is imported into a Hindu will. There- 
fore a bequest made by a Hindu father to the 
would be wife of hia son may be deemed a be - 
quest to a person described as standing in a 
particular degree of kindred to hia son. (1912) 
39 Cal 87 (101, 103) (DB). 

(2) Bequest to relative’s would be wife in 
existence at the testator’s death is valid, not- 
withstanding the provisions of S. 99. AIR 1923 
Nag 105 (106)=18 Nag L R 143. 

4. Exception. — (11 A will executed by a 
Hindu provided inter alia : “A* first male child 
by the present wife to be heir ; in default of any 
male child being born to him or dying in child- 
hood, either a son of B or C to be heir. The boy 
should live with .the daughter-in-law as her 
adopted son ” It was held that no son of A was 
in existence at the time cf the testator’s death 
and it could not have been within the contem- 
plation of the testator that the operation of the 
bequest should be suspended indefinitely, and 
the exception to S. 112, also could not applv. 
AIR 1933 Pat 647 (649)=12 Pat 708 (DB). 

(2) The general principle that a donee must 
be in existence for the validity of a gift is 
subject to an exception in the case of condi- 
tional gifts on marriages, so that a bequest in 
favour of a girl who waB to be married by the 
testator’s son and who was in existence at the 
time of his death is valid* (1912) 39 Cal 87 
(92) (DB). 

(3) From the Exception to S. 112 it is clear 
that the legacy would enure for the benefit of 
all those persons who were in existence at the 
death of the testator and all those who come in 
existence before the legacy vested in possession. 
That period is called the period of distribution. 
In such cases the members cf the class entitled 
to take are not only those who were in existence 
at the date of vesting of title (i.e. when the will 
took effect) but also those who subsequently 
come into existence before tbe vesting of posses- 
sion or period of distribution. AIR 1959 Mad 
475 (478, 479), 

(4) K died leaving behind him, his widow 
S, two married daughters and an unmarried 
daughter R — K executing a will reciting that 
after S’s death, R’s future husband should enjoy 
properties with absolute rights — Plaintiff was 
born during K’s lifetime but marriage of plain- 
tiff with R was performed after K’s death — 
Held, 'that the bequest in favour of R’s future 
husband was not void on tbe ground of uncer- 
tainty as be was in existence at the time cf 
testator’s death and was married before date of 
distribution, that is, the death of 8. 1LR (1971) 
Cut 493 (500). 

(5) J applied for the grant of letters of ad- 
ministration of the estate of his mother’s (M’s) 
father, G. The testator owned 9 items of im- 
movable property. Of these 3 items were be- 
queathed to his wife with a direction to dis- 
charge his debts. The will declared that M, her 
husband aDd their children were to have a 
greater share of tbe assets than other daughters 
who had been given dowry at the time of 
marriage while M was not given any dowry. It 
was further provided that M and her husb an 
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113. Bequest to person rot in existence at testator’s death subject to 
prior bequest* — “Where a bequest is made to a person not in existence at the time of 
the testator’s death, subject to a prior bequest contained in the will, the later bequest 
shal ! be void, unless it comprises the whole of the remaining interest of the testator 

in the thing bequeathed, + ' ■ 

Illustrations 

(i) Property is bequeathed to A for bis life, and after his death to his eldest son for life, and 
after the death of the latter to his eldest son. At the time of the testator’s death. A has no son. 
Here the bequest to A s eldest son is a bequest to a person net in existence at the testator’s death. 
It is not a bequest of the whole interest that remains to the testator. The bequest to A’s eldest son 
for his life is void* 


(ii) A fund is bequeathed to A for bis life, and after his death to his daughters. A survives the 
testator. A lias daughters some of whom were not in existence at the testator’s death. The bequest to 
A’s daughters comprises the whole interest that remains to tbe testator in the thing bequeathed. 
Tho bequest to A’s daughters is valid. 

(iii) A fund is bequeathed to A for his life, and after his death to bi3 daughters, with a direc- 
tion that, if any of them marries under the age of eighteen, her portion shall be settled so that it 
may belong to herself for life and may be divisible among her children after her death. A has no 
daughters living at the time of the testator’s death but has daughters born afterwards who survive 
him. Here the direction for a settlement has the effect in the case of each daughter who marries 
under eighteen cf substituting for the absolute bequest to her a bequest to her merely for her life; 
that is to say, a bequest to a person not in existence at tbe time of the testator’s death of something 
which is less than the whole interest that remains to tbe testator in the thing bequeathed. The 
direction to settle the fund is void. 

(Iv) A bequeaths a sum of money to B for life, and directs that upon the death of B the fund 
shall be settled upon his daughters, so that the portion of each daughter may belong to herself for 
life, and may he divided among her children after her death. B has no daughter living at the 
time of the testator’s death. In thiB case the only bequest to the daughters of B is contained in the 
direction to settle the fund, and this direction amounts to a bequest to persons not yet born, of a 
life interest in the fund, that is to say, of something which is leBB then the whole interest that 
remains to the testator in the thing bequeathed. Tbe direction to settle the fund upon the daughters 

of B is void. 

[18G5 — S. 100.] 


[*] The section applies to Hindus etc. — See S. 57 and Sch. lit. But it contemplates 
a power of disposition extending further in time than Hindu law allows, as by 
i Lat law someone in existence at testator’s own death must be the ultimate 
legatee. (See 9 Beng. 377 : 6 Bom. 38 ) 

r \ ] rpk e sec tion does not apply to trusts, wills and other testamentary dispositions 
made in the State of Bombay — See Bom Act 54 of 1947, S, 3. 


ection 112 — Note 4 (contd.) 

rere to take tbe income but not to alienate 
roperties, such power being vested in their 
hildren. Held that the case was governed by 
be Exceptions to S. 112 and the effect of the 
lause was to give a beneficial interest to J who 
UB one of the sons of 51 and her husband and 
prima facie had a right to administer the 
state. Alh 19£ 5 Trav-Co 177 (178)=ILR vl955) 
'rav-Co 704 (DB). 


Section 113 — Note 1 

(1) Sections 100, 101, 102, constitute law of 
British India applicable to succession to pro- 
aerty of every one except Hindus, 

ar Buddhists. They are, therefore, applicable to 
;hose subject to a variety of systems of juris 
arudence, and must therefore be construed 
iceording to the generally current meaniDg of 
the words used and apart from such ‘Mimical 

considerations as are 122 <1251 

law of England. A IR .1923 PC 122 (125). 

[Interpretation of Parel wlU.J 

(2) The difference between S. 13, Transfer of 
Property Act and fl. 113, Succession Act is that 
the former relates to transfer inter ’ vivos while 

the latter deals with bequests " hlc * 

auly on tho death of tbe testator. 1969 All L J 

J50 (966) (DB). 


(3) The contention tbat a residuary legacy 
cannot be created in favour of a person who had 
not been born at the date the will came into 
effect has no force, for it ignores the fact that 
3. 113 of tbe Succession Act, becomes applicable 
to Madhya Pradesh by virtue of the Hindu Dis- 
position of Property Act, 1916. AIK 19S4 Nag 
277 (279)=ILB (1964) Nag 316 (DB). 

(4) A Hindu can now make a valid bequest in 

favour of an uuborn person subject to the limi- 
tation contained in 3s. 113 and 114. In scruti- 
nising the validity of the bequest the rules in 
3s. It3and 114 have to be applied as at the 
testator's death. AIR 1949 P C 244 (248) = 76 
Ind App 104. • 

(5) Omission of 8. 100 in Act 8 of 1921 does 
not make 8. 113 inapplicable to Hindu wills in 
Madras. AIB 1934. Mad 705 (708) — 68 Mad 16 
(DB). (Hindu will in city of Madras conferring 
life estate on son and after his death a life 
interest by way of remainder to son’s wife with 
a further gift after her death to certain other 
person — Wife not in existence at the death of 
testator— Gift to wife is void.) 

(6) Buies in 9s. 113 and 114 have to be applied 
as at the testator’s death. They include the 
possibilities existing at that time and are not 
confined to actual events. AIB 1946 Cal 396 
(401, 405, 406) (DB). 
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Section 113 — Note 1 (contd.) 

(7) The expression "remaining interest” in 

S. 118 connotes an interest which is as complete 
as an interest which the testator had in the 
thing bequeathed, such interest not being fet- 
tered or limited except by and to the extent of 
the prior estate ; but when a vested interest is 
given in the thing bequeathed in favour of an 
unborn person, the vested interest will not be 
avoided by reason of imposition of limitations 
which restrict enjoyment. (1955) 57 Bom L R 
763 (772). . ^ SHB M 

(8) A vested interest granted under a will in 
favour of an nnborn person, possession of which 
is deferred till the happening of a certain event, 
is not void by reason of the provisions of S. 113. 
(1955) 57 Bom L B 763 (772). 

(9) Will in favour of grandsons A and B, B 
being unborn — Property to be given to grand- 
son existing at the time, on bis attaining 21 
years B was born before A attained 21 years — 
Bequest in favour of unborn grandchild is valid. 
AIR 1965 Punjab 370 (371, 372). 

(1( } Where by reason of a contingency the 
estate devised in favour of an unborn person 
subject to a previous bequest may not take effect 
the bequest is void, asit does not comprise the 
whole of the remaining interest of the testator 
in the thing bequeathed. (1955) 57 Bom L R 
763 (776). 

(11) Where an estate which is to vest in an 
unborn person subject to a prior bequest is made 
subject to a condition of defeasance, the bequest 
is void. (1955) 57 Bom L R 763 (776). 

(12) Where an interest whiclj is to vest on 
the birth of a devisee, who at the death of the 
testator is unborn, is granted) subsequent limi- 
tations which merely defer enjoyment are not 
void by reason of the provisions of S. 113. (1955) 
57 Bom L R 763 (776). 

(13) It is always open to a testatbr., subject 
to Ss. 113 and 114 to give a fractional interest in 
any property, even to an unborn person. A frac- 
tional interest in property provided it is not 
subject toother conditions or limitations- com- 
prises the whole interest of the testator in the 
thing bequeathed — the thing bequeathed being 
the fractional interest, ''here is no warrant for 
holding bat a fractional interest in property 
cannot be a "thing” within Ss. 113 and 114. 
(1955) 57 Bom L R 763 (771). 

(14) Reference to a prior bequest in the section 

does not exclude the idea of more than one prior 
bequest. The illustrations given in the text 
beneath these sections do not indicate that when 
there are two or more prior life interest the 
bequest would be void even if it comprised the 
whole of the interest of the testator. AIR 1944 
Mad 22 (23). (Hindu will — After testator’s and 
his wife’s death his only daughter K and 
children that might be born to her to enjoy his 
property — Will held conferred absolute estate on 
K Bequest to K’s children held valid under 
S. 113.) ^ 

(J5) If there is a possibility of the interest 
given to a beneficiary being defeated either by 
contingency or by a defeasance clause, the bene- 
ficiary under the later bequest does not receive 
the interest bequeathed in the same unfettered 
form as that in which the testator held it and 
the bequest to him does not, therefore, comprise 
the whole! of the remaining interest of the 
testator In! the thing bequeathed within S. 113. 


AIR 1944 P C 67 (69, 70) = 71 Ind App 93 ** 
AIR 1957 Cal 118 (119). (Settlement deed — Gift 
in favour of unborn grand children — ■ Transfer 
not of whole interest in property —Gift is void.) 

(16) H executed a will in favour of her 
deceased sister’s son P. The executors were to 
hand over the funds to P’s trustees, who were 
to create a trust so that the funds may go to the 
children of P. P was not married till the death 
of H. Subsequently P married D and had from 
her a daughter Y, who died shortly after her 
birth. P then died without any issue but left a 
will leaving the -funds to D absolutely. It was 
held that P took only a life interest in the 
funds and further that Y, immediately she was 
born and came into existence became entitled to 
the bequest. After V’s death P took as V’s re- 
presentative and hence bequest by Pin favour of 
D was valid. AIR 1946 Bom 134 (136, 138). 

(17) Section 113 deals with the quantum of 
interest which may be bequeathed in favour of 
unborn persons. By enacting S. 113 the Legis- 
lature disapproved of any attempt to put limita- 
tions upon the estate to be given to persons 
unborn at the time when the will comes into 
operation. (1955) 57 Bom L R 768 (772). 

(18) Will directing that son or sons of his son 
whether natural or adopted to become entitled 
to residue of testator’s property — Residue to be 
made over to son if only one on completion of 
21 years and if more than one then on youngest 
son completing 21 years — Son adopting son 
after testator’s death — Held residuary estate 
vested as soon as son was adopted — 8. 113 not 
applicab'e. AIR 1949 PC 244 (248, 249)=76 Ind 
App 104. 

(19) A Christian testator bequeathed to "F an 
annuity of Be. 300 and to H Rs. 240 to each to 
be paid by monthly instalments of Be. 25 and 
Rs 20 respectively. These annuities will con- 
tinue to be enjoyed by the said F and H and 
their male descendants and in case of the death 
of any of them without any male issue, the 
other or his male descendants will toe entitled to 
both annuities” — Held that the bequest was a 
bequest to unborn persons of somethiog less 
than the whole interest that would remain to 
the testator in the thing bequeathed after the 
death of persons to whom prior bequests had 
been given. This position was covered by the 
first illustration to S, 113 and the grandsons of 
F and H’s youngest son would take nothing. 
ILB (1947) 1 Cal 304 (306).- 

(20) Under a will by a Hindu father certain 
villages were given to his daughter for Pasupu 
kumkum. The document further provided that 
she should pay the government and other taxes 
payable thereon and that she and family wonld 
enjoy the properties "so long as there be male 
issue in the family and -the villages should 
revert to the parent estate on failure of such 
issue — Held that as the male issue was not born 
when his grandfather died and the will did not 
confer absolute estate on the male issue, the gift 
over became void and the absolute estate in 
favour of the daughter remained. AIR 1960 Andh 
Pra 509 (515) (DB). 

(21) Will providing that testator’s widow 
would be malik of his property and if any sons 
be born to his eon daring her lifetime, they 
would after her death be owners of property — 
Estate conferred on widow held limited one and 
gift over to son’s son held valid. AIR 1947 Lah 
199 (205, 206) (DB). 
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114. Rule against perpetuity.* — No bequest is valid whereby the vesting of 
the thing bequeathed may be delayed beyond the lifetime of one or more persona living 
at the testator's death and the minority of some person who shall be in existence at 
the expiration of that period, and to whom, if he attains full age ( the thing bequeathed 
is to belong. 

Illustrations 


(i) A fund is bequeathed to A for his ifa and after his death to B for his life! and after B s 
death to such of the sons of B as shall first attain the age of 25* A and B survive the testator* 
Here the son of SB who shall first attain the age of 25 may be a son born after the death of the 
testator; such son may not attain 25 until more than 18 years have elapsed from the death of the 
longer liver of A and B; and the vesting of the fund may .thus be delayed beyond the lifetime of 
A and B and the minoritj 7 of the sons of B* The bequest after B’s death is void* 

(ii) A fund is bequeathed to A for his life, and after his death to B for his life, and after B’s 
•death to such of B’s sons as shall first attain the age of 25- B dies in the lifetime of toe testator, 
leaving one or more sons. In this case the sons of B are persons living at the time of the testator s 
decease, and the time when either of them will attain 25 necessarily falls within his own lifetime. 

The bequest is valid* flH E| i>:-' ' 

(in) a. fund is bequeathed to A for his life, and after his death to 3 for his life, with a direc- 
tion that after B’s death it shall be divided amongst such of B’s children as shall attain the age 
of 18 but that if no child of B shall attain that age, the fund shall go to C. Here the time for the 
division of the fund must arrive at the latest at the expiration of 18 years from the death of B, a 
person living at the testator’s decease. All the bequests are valid. 

(iv) A fund is bequeathed to trustees for the benefit of the testator’s daughters, with a direction 
that if any of them marry under age, her share of the fund:ahall be settled so as to devolve alter 
her death upon such of her children as’shall attain the age of 18. Any daughter of the testator to 
whom the direction applies must be in existence at his decease, and any portion of the fund which 
may eventually be settled as directed must vest not later than 18 years from the death of the 
daughters who3e share it was. All these provisions are valid. 

[1865— S. 101.] 

[Cf. Transfer of Property Act (1882), Ss. 14, 40.] 

[*] The section applies to Hindus etc.-* - See S. oT and Sch, XII. This rule should 
rather be called the rule against remoteness. 


lection 113 — Note 1 (contd.) 

(22) See also notes under S. 13 of the AIR 
Jommentariea on the Transfer of Property 

Let, 1882 . 


Section 114 — Synopsis 

L. Scope. 

t. Applicability to Hindu wills. 

3, Bequests to charitable objects. 

1. “In existence.” 

>. “Thing bequeathed.” 

>, Bequest to a class. 

1. Scope. — (1) The true effect of the ru.e 
7 &inat perpetuities both in England and in 
Jdia is that an executory devise or other 

iture limitation must vest, if at ftl1, D °J 
lan a life or lives in existence at the t ,m 

hen the deed under which it is ! 

sriod of minority and the possible period of 

‘station, and if it is not so likely to vest, the 

or limitation would be regarded as 

ivalid The devise or limitation in order that 

may be good is required to be create * l “ * 

this that it cannot possibly, a££ ® r , 

tniration of the Ilf elor lives in being and the 

•V j , :„ rt ,ifcT 7 nnd the period allowed for 
jricd of minority ana . 

istation. (1955) 57 Bom L R 763 (769, 770). 

(2) Section 114 has no appHoatlcm to a . case 
here the thing bequeathed is the right to 
iceive a perpetual allowance out of a fepecified 
ind which was never to yeet in anyone^ Be- 
lests of annuities are dealt with in chap. XX. 
iiR (1947) 1 Cal 304 (306). ^ 

(3) Section 113 has nothing whatever to do 
ith the rule against perpetuities. It is true 
,.t both S™ US and 114 deal with estate* in 


favour of unborn persons. Section 113 deals 
with limitations which may be validly placed 
upon the quantum of interest which may be 
conferred upon unborn personsi while S. 114 
deals with the period of vesting of estates 
granted to unborn persons but otherwise those 
provisions do not dealt with restrictions of the 
same nature or quality. (1956) 67 Bom L R 763 
(770, 774). 

(4 ) In the case of the exercise of a power of 
appointment which is not a general but a limit- 
ed power, the rule against perpetuities cannot 
be applied in relation to the date of tbe pro- 
posed exercise of the power of appointment, 
whether it is made by settlement or will. 1959- 
3 W L R 116(120). 

(5) There is no restriction in Indian law to a 
corporation taking property under a will. The 
fact that under a will a corporate body may 
hold the property forever is no infringement of 
the rule against perpetuity. AIR 1948 Oudh 
160 (161, 162)=23 Luck 111. 

(6) Gift under will in favour of living son to 
take effect when the present “war with Germany 
shall terminate” and “peace be declared” — 
Rule against perpetuities held not transgressed 
as the event contemplated was an event which 
was limited to the duration of a lifetime in 
being (viz , the son). 1955-1 All E R 788 (791). 

(7) According to the will of the testator pro- 
perty was to go to bis widow for life and after 
her death to two of his grandsons — Held, that 
this was a valid disposition. The will did not 
create an estate in perpetuity. AIR 1956 Punj 
145 (146)=rILR (1956) Punj 157. 

(8) When by a disposition a previous life 
estate is created, and the ulterior estate is 
bequeathed to a person on his attaining age. 
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Section 114 — Note 1 (contdj 

such disposition is valid. A I R 1920 Mad 83 2 

(813) (DB). 

(S) Testator’s intention to vest the interest in 
bis son’s sons before they attain the age of 
twenty-five and to divest them of it if they die 
before attaining that age — Payment of interest 
and not vesting dependant upon attaining that 
age — Question of remoteness does not arise. 
1899*2 Ch 739 (746). 

(10) The rules contained in this section have to 
be applied as at the testator’s death and include 
possibilities existing at that time and are not 
confined to actual events. A I R 1946 Gal 396 
(400) (DB) ** AIR 1919 Cal 809 (812, 813) = 46 
Cal 485 (DB) ** (1902) 29 Cal 260 (276, 277) ** 
(1888) 39 Ch D 155 (158). 

(11) The mere fact of some of the restrictions 
and qualifications in the will being void, can- 
not affect the validity of the arrangement. 
(1904) 31 Cal 111 (127) (DB). 

(12) A person created a will in which he said 
that his estate shall remain intact and that his 
heirs, sons, son’s sons and great grandsons and 
bo on in succession shall be entitled to enjoy 
the profits thereof. Alienation was strictly pro- 
hibited by the will as also division of the estate 
— Held, that what the testator intended to give 
was the enjojment of the profits to the persons 
mentioned in the will and that as his object was 
to create a perpetuity as regards the estate and 
to limit, for an indefinite period the enjoyment 
of the profit thereof the bequest was invalid. 
(1885) 11 Cal 684 (692, 693) = 12 Ind App 103 
(PC). 

2. Applicability to Hindu wills. — (1) By 
virtue of 8. 57, S. 114, being one of the sections 
mentioned in Scfa. Ill, applies to wills and 
codicils made by Hindu made after the Act 
came into force. AIR 1949 P C 244 (245)=76 
Ind App 104. 

(2) Section 114 enacts the rule against per* 
petuity (or remoteness) as prevailing in India. 
According to the rule enunciated in that section 
a bequest in favour of an unborn person to be 
valid must vest withjn a period covered by the 
lifetime of one or more persons existing at the 
time of the testator’s death and the minority 
of the person who shall be in existence at the 
expiration of that period and to whom if he 
attains full age the thing bequeathed is to be- 
long. By the ordinary law a Hindu attains 
majority at the age of 18. It follows, therefore 
that the longest period within which the bequest 
must vest in order to be valid is a life or lives 
in beiDg plus 18 years thereafter. AIR 1949 
P C 244 (246)=76 Ind App 1 q4. 

(3) The rule in S. 114 must be applied in the 
light of the Hindu Disposition of Property Act, 
the provisions of which are subject to the sec- 
tion. Therefore, a bequest to an unborn person 
or a class is valid provided the bequest vests in 
that person or in the whole or some members of 
that class within the period prescribed by the 
section. AIR 1946 Cal 396 (404) (DB). 

[See however AIR 1921 Mad 258 (267) = 44 
Mad 446 (DB). (The fact that a bequest is void 
under Hindu law is not a ground for refusing to 
apply S. 101, and to hold that it is void also 
nnder this section so as to attract the provi- 
sions of S. 102.)] 

(4) The will of a Hindu provided : "If no son 
is born, but one or more daughters are born, 


then those daughters shall with sons, grandsons 
and so on in succession receive ownership of my 
estate. If no children are born to me my 
nephew shall become my sthulabhishikto and 
keep the estate intact and enjoy proceeds of my 
estate with sons and grandsons and so on in 
succession*’ — Held that there is not any ex- 
press prohibition against alienation of the 
estates which were heritable and the gift is 
valid. (1897) 24 Cal 834 (849)=24 led App 76 

(pc ). IPS 

(5) This section lays down a special rule 
which differs from the English law on the sub- 
ject and there is no reason why it should he 
invoked for tbe construction of Hindu wills 
made before the Act had come into operation. 
See AIR 1919 Cal 461 (463) (DB). 

3. Bequest to charitable objects, — (1) The 
language of this section is clear and unequi- 
vocal and applies to all bequests whether they 
are of charitable Datum are not. In this respect 
it differs frota the rule of English law in which 
an exception is made in favour of charities. AIR 
1919 Cal 809 (813) = 46 Cal 485 (DB) ** AIR 
1941 Fang 305 (310)=1941 Bang L R 410 (DB). 

(2) Hindu will — Where the purposes are 
clearly religious and charitable in their nature, 
the trust is not invalid merely beoause it trans* 
grasses against the rule which forbids the crea- 
tion of perpetuity. (1905) 1 Cal L 3 605 (614). 

(3) Charitable trusts though made in perpe- 
tuity are not within the mischief of S. 114 
provided the vesting is not delayed beyoDd the 
statutory period and there is no remainder over. 
AIR 1941 Rang 305 (308, 311) = 1941 Bang h R 
4)0 (DB). 

(4) Testator’s will containing gift of residue 
of his estate to a family idol - Testator appoint- 
ing bis brothers as shebaits and directing main- 
tenance of their families out of offerings to 
deity — Held, that will contains a gift of entire 
property to the idol, that the members take only 
maintenance from the offerings made to idol and 
the gift is valid. (1889) 16 Cal 103 (ll4) = 15 
Ind App 159 (PC). 

(5) A bequest for the performance of masses 
according to the forms of the Roman Catholic 
religion whether the masses be for the testator’s 
own soul or for souls generally is void as it 
offends tbe rule against perpetuities. (1392) 15 
Mad 424 (442) (DB). 

(6) Direction in^ will that the trustee should 
look after and keep in repair the graves of himself 
his wife and his child is not a charity but a 
perpetuity and therefore void. (1913! 40 Cal 192 
(£07). 

(7) A direction by a testatrix to the trustees 
to invest such a sum in trustee securities as 
would be "sufficient to train a candidate for the 
priesthood until such time as a candidate should 
come forward from St. Saviour's Church St. 
Albans/’ held failed ab Initio even as a chari- 
table gift, tbe gift being limited to future event 
so remote and indefinite that it transgressed the 
rule against prepetuities. (1950) 2 All E R 191 
(192). . 

4. "In existence/' — (1) The section makes 
distinction between living person and person in 
existence. The words ‘in existence" must mean 
’existence in law' and be either in fact or in 
contemplation of law. AIR 1946 Gal 396 (412)* 
(DB). 
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l 15. Bequest to a class some of whom may come under ru es in 
sections 113 and 114° — I f a bequest is made to a class of persona with regard to 
some of whom it is inoperative by reason of the provisions of section 113 or 
section 1 14, Buch bequest shall be I [void in regard to those persons only, and not in 
regard to the whole class]. 

Illustrations 


(i) A fund is bequeathed to A for life, and after bis death to all his children who shall attain 
the age of 25. A survives the testator, and has some children living at the testator’s death. Each 
child of A’s living at the testator’s death must attain the age of 25 (if at all) within the limits 
allowed for a bequest. But A may have children after the testator’s decease, some of whom may not 
attain the age of 25 until more than 18 years have elapsed after the decease of A.^ The bequest to 
A’s children, therefore, is inoperative as to any child born after the testator’s death; ffand in 
regard to those who do not attain the age of 25 within 18 years after A’s death, but is operative in 
regard to the other children of A]. 


Section 114— Note 4 (contd.) 

5. "Thing bequeathed.” — (1) All property, 
whatever be its nature, is subject to the rule of 
perpetuity enunciated in S. 114. (18961 20 Bom 
511 (51 6) (DB) * (1892) 15 Mad 424 (446) (DB) * 
1916-1 Ch 9 1 (96). 


(2) A fractional interest in property can be 
a "thing” within Ss. 113 <fe 114. (1955) 57 Bom 
LB 763 (771). 

6. Bequest to a class. — (1) The rule with 
regard to perpetuities is that the limitation 
must be such that every member of the class, 
where it is the question of a class gift, must of 
necessity take within the time allowed. (1888) 
39 Ch D 155 (164). 


(2) Limitations to a woman for life and then 
to any husband she may intermarry and who 
may survive bet fer life frfld then to her children 
is not within the rule against perpetuities if the 
ultimate takers are to be the children of a 
person living at the date of a will, 3 915-1 C 


493 (502). 

(3) Where the vesting of the legacy is post- 
poned for the lifetime of persons living at the 
testator’s death and a period of twenty- one years, 
the legacy in favour of all the legatees fails l it 
fails as regards any, due to non-fulfilment of the 
conditions laid down in the Majority Act for 
extending the period of minority up to 21 ^ years. 
AIK 1921 Mad 258 (261)^ 44 Mad 446 (DB). 
(Case before the amendment of 8- UB m 
(1913) 17 Cal W N 488 (489, 490) j PC) (Do 
AIR 1925 P C 244 (247) = 52 Ind App 310. 


(4) Gift to grandchildren of named person 
iving at testator’s death or born within 5 years 
herefrom and attaining 21 

□ities not infringed. 1949-1 All E K 459 (460). 

(5) Hindu will — Provision as to vesting of 
ssiduary estate— Son or son’s sons to get residue 
-Residue to be made over to son if only one, on 
ompletion of 21 years and if more than one, 
hen on youngest eon completing 21 J ea £ a » cn 
dopting son after testator’s death Held resi- 
uary estate vested as soon as son was adopted 
- Assuming S. H4 applied, bequest to adopted 

on would be saved by S. 115. A 
144 (249)=76 Ind App 104. 

(6) See also Notes under S. 115. Succession 


Section 115 Note 1 

(1) This section as it stood before the 
lent in 1929 was based upon the English 
ole as laid down in (1817) 2 Mer 363 (390, 

91)=35 E R 979. 


(2) In England it is well settled, that where 
a gift is made to a class of persons some cf whom 
are incapable of taking, tbe disposition fails as 
to all. This rule rests upon the ground that tbe 
intention of the testator was to benefit all the 
members of his class equally, and that it is im- 
possible to know what shape his wishe3 would 
have taken if he had known that they could 
not be carried out as intended. The rule was 
applied in this country to the W1II3 of Hindus 
as in consonance with the Hindu law and a con- 
venient rule to follow. (1902) 19 Cal 260 (276)* 
AIR 1925 PC 244 (247) = 52 Ind App 310* 
(1884) 6 All 560 (572, 573, 574) = ll Ind App 
164 (P C). (Gift of ancestral property by Hindu 
father to bis grandson with consent of son — 
Deed expressing gift to children of testator’s son. 
— Gift deed, a sort of family arrangement — 
Immediate transfer of possession in grandson’s 
name — Held that the deed confers a present 
interest upon a present person and is not affected 
by Ss. 100, 101 and 1(2 of Act of 1865.) 

[See however (1889) 12 Mad 393 (399, 400) 
(DB). ( r J he provisions of the Act do not affect 
any rule of Hindu law — Held also that the 
case does not come under tbe section) **(1911) 
36 Cal ) 88 (19?, 200, 201) (Db).l 

(3) This section itself does not confine its 
application to members of a class who are in 
existence at the date of a testator’s death. The 
section is of general application and effect and 
applies to all members of a class in whose favour 
a .bequest is made. AIK 1946 Cal 396 (403) 
(DB). 

(4) The words of S. 115 are sufficiently wide 
end do not in any manner limit its application 
to members of a class who are in existence at 
the dare of tbe testators’ death. AIR 1949 P C 
244 (250) = 76 Ind App 104. 

(5) A gift to a class as distinguished from a 
gift to individuals has & well-recognised mean- 
ing in law. A gift to a class implies sn intention 
to beDefft those who constitute the class and to 
exclude all others but a gift to individuals des- 
cribed by their several names and descriptions, 
though they may together constitution a class 
implies an intention to benefit tbe individuals 
named- Important legal consequences flow from 
this destination. Then tbe addition or diminu- 
tion of members does Dot affect a class the Bhare 
of each being dependent upon the ultimate num- 
ber of persona. Again in case of death of a mem* 
her of the data the legacy does not lapse but 
passes by survivorship to the other members 
AIR 1949 P C 64 (69) = 1948 F C R 239. 

(6) Will directing son or sons of his son whe- 
ther natural or adopted to become entitled to 
residue of testator's property. Besidue to be made 
over to son if only one on completion of 21 years 
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<il) A. fund is bequeathed to A for his life, and after his death to B, C, D, and all other children 
of A who shall attain the age of 25. B, C, D are children of A living at the testator’s decease. In all 
other respects the case is the same as that supposed in illustration (i). {[Although the mention of 
B, C, and D doe3 not prevent tbe bequest from being regarded as a bequest to a class* it is not 
•wholly void. It is operative as regards any of the children B, C or D, who attains the age of 25 
within 18 years after A’s death.] 

[1865 — S 102.] 

'll Transfer of Propei ty Act (1882), S. 15.] 

[*] The section applies to Hindus etc. — See S. 57 & Sch. III. 

[t] Substituted for '‘wholly void” by the Transfer of Property (Amendment) Supple- 
mentary Act, 1929 (XXI of 1929), S. 14 (w.e.f. 1.4.1930]. 

1+] Substituted for certain words, ibid. 

STATE AMENDMENTS 

'Maharashtra & Gujarat 

In its application to the States of Gujarat and Maharashtra, in 8. 115, fin relation to trusts, 
wills and other testamentary dispositions), omit the words “section 113 or” — Bom, Act 54 of 1947, 
3. 2 Sch. [1-1-1945] : C. A. 11 of 1960, S. S3. 

« 

*[116. Bequest to take effect on failure of prior bequest — Where by 
reason of any of the rules contained in sections 113 and 114, any bequest in favour of 
a person or of a class of persons is void in regard to such person or the whole of such 
class, any bequest contained in the same will and intended to take effect after or upon 
failure of such prior bequest is also void.]! 

Illustrations 

i ‘ " • 

(i) A fund is bequeathed to A for hia life, and after his death to auch of his sons as shall first 
attain the age of V5, for hia life and after the decease of such Bon to B, A and B survive the 
testator. The^ bequest to B is intended to take effect after tbe bequest to such of the aona of A as 
shall first attain the age of 26, which bequest ia void under section 1L4. Tbe bequest to B is void. 

(ii) A fund is bequeathed to A for his life, and after bis death to such of his sons as shall first 
attain the age of 25, and, if no son of A shall attain that age, to B, A and B survive the testator. 
The bequest to B is intended to take effect upon failure of the bequest to such of A’s sons as shall 
•first attain the age of 25, which bequest is void under section 114. The bequest to B is void. 

[1865 — S. 103.] [ Cf . Transfer of Property Act ll882), S. 16.] 

[*] Substituted for the original section by the Transfer of Property (Amendment) 
Supplementary Act, 1929 (XXI of 1929), S. 14 [w.e.f. 1.4.1930]. 

[t] The section applies to Hindus etc. — See S, 57 & Sch. III. 



STATE AMENDMENTS 

Maharashtra & Gujarat 

In its application to the States of Gujarat and Maharashtra in S. 116, for the words 
’sections 113 and’, substitute the word ‘section’. — Bom. Act 54 of 1947, S. 3 [1-1-1945], 

The amendment is effective only as regards trusts, wills and other testamentary dispositions. 


Section 115 — Note 1 (contd.) 
and if mere than one then on youngest son 
completing 21 years — Sod adopting son after 
testator’s death — Held residuary estate vested 
as soon as son was adopted — Section 115 not 
applicable — Assuming 8. 114 applied S. 115 
saved bequest to adopted eon AIR 1949 P C 
244 (248, 249) = 76 Ind App 104. 

(7) A testator who professed Christian faith 
bequeathed as follows : “To Fela Hari an 
annuity of rupees three hundred and to Hela 
Hari rupees two hundred and forty to each to 
be paid by monthly . instalments of rupees 
twenty-five and rupees twenty respectively. 
The first payment whereof shall be made one 
calendar month after my death. These annuities 
will continue to be enjoyed by the said Fela and 
Hela and th^ir male descendants and in case 
of the death of any of them without any 
male issue, the other or his male descendants 
will be entitled to both annuities. A certain 
um of money to be invested in 'Government 


Securities to be set apart by my trusties with 
power to vary investments to produce such a 
sum cf money as will when invested produce by 
the income thereof an annual sum equal to the 
amount of annuities aforesaid mentioned”; It 
was held that the bequests to Fela and Hela and 
their male descendants were valid but the same 
were affected by Ss. 113, 114 and 115 of the Act 
eo as to prevent Naresh tbe youngest son of Fela 
who was not in existence at the time of the 
testator’s death as also the grandsons and 
remoter descendants of Fela and Hela from tak- 
ing any benefit. ILR (1947) 1 Cal 304 (308, Sll, 
312.) 

(8) Where under a will a fund is bequeathed 
to A for life during wifehcod or widowhood and 
then to “all or any of tbe ohildren of B who 
attain 21” and there is no child of B in exist- 
ence when A*s interest ceases, the class is not 
closed when the subsequently born first child of 
B attains 21 and the fund is not distributable. 
(1951) 1 All E R 628 (631>, 
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*[117. Effect of direction for accumulation.! — i(l) Where the terms of 
a will direct that the income arising from any property shall be accumulated either 
wholly or in part during any period longer than a period of eighteen years from the 
death of the testator, such direction shall, save as hereinafter provided, be void to the 
extent to which the period during which the accumutation is directed exceeds the 
aforesaid period, and at the end of such period of eighteen years the property and the 
income thereof shall be disposed of as if the period during which the accumulation ha3 
been directed to be made had elapsed. 

(2) This section shall not affect any direction for accumulation for the 
purpose of — 

' • (i) the payment of the debts of the testator or any other person taking any 

interest under the will, or 

(ii) the provision of portions for children or remoter issue of the testator or 

of any other person taking any interest under the will, or 

(iii) the preservation or maintenance of any property bequeathed; 
and such direction may be made accordingly.] 

[1865 — S. 104.] 

[Of.: Transfer of Property Act (1882), S. 18.] 

[•] Subatituted for the original aeotion by the Transfer of Property (Amendment) 

Supplementary Acti 1929 (XXI of 1929). S. 14 [w.e.f. 1.4.1930]. 

[t] This aection applies to Hindus etc. See S. o/ & Sch. HI. 


113. Bequest to religious or charitable uses.*— No mant having » nephew 
or niece or ahy nearer relative! shall have power to bequeath any property to religious 
or charitable^ uaea. except by a will executed not leas than twelve months before , h, a 
death and deposited within six months from its execution in some place provided by 
law for the safe custody of the wills of living persons t 


Section 115 — Note 1 (contd.) 

(9) Sea NoteB under S. 15 of the A. 1* «» 
Commentary on the Transfer of Property c , 
1882. 


Section 117 — Note 1 



SECTION 118 — SYNOPSIS 

1. Object and scope. 

2. “Nearer relative.” 

3. Religious or charitable uses. 

4. Doctrine of cy pres — Applicability. 
5* Twelve months. 


[1] See Notes under S. 17 of the A. I, R. 
Commentary on the Transfer of Property Act, 
1882. 


(2) This section before its substitution in 
1892 did not apply to the Hindus- For the law 
before the substitution 'see the following^ cases. 
AIR 1920 Cal 969 (972)=47 Cal 76. (A direction 

in a Hindu will to accumulate the surplus in- 
come of the devised property with the gift o t e 
accumulation is not fundamentally bad, it on y 
fails if it offends some independent rule of 
Hindu law.) * (1909) 84 Cal 5 (M>. ("“"g- i*° 
accumulate ]e not per se illegal-) {189 _ ■ 

589 (609, 610) * (1879) 6 Moo Ind APP ! 

(PC) * (1885) 12 Moo Ind App 41 (61) (^W- 


(3) Clause in a codicil to the effect that the 

will is not to have any effect beyond the Bame 

being proved for at least two years from the 
arrival of the news of the testator’s death except 
for payments to some named persons . He < _ a 

the words that the will shall not have any e ec 
was not a direction to accumulate tbe income 
from the estate but only meant that no f jay- 
ments were to be made except to the persons 
specified until at least for two years from the 
date of tbe arrival of tbe news of the testator a 
death. (1913) 40 Cal 192 (206). 


6. Withdrawal from custody — Kffect. 

1. Object and scope. -7 (1) The intention of 
the Legislature in enacting S. 118 was to pre- 
vent death-bed bequests to charitable trusts by 
persons having near relatives, the aection must 
be construed in a tense which is in harmony 
with that intention, and so as to give a real 
meaning to each part of the section, if that can 
be done without doing violence to the plain 
language thereof. AIR 1941 Rang 306 (313) = 
1941 Rang L R 410 (DB). 

(2) The bequest may be a direct bequest or 
a contingent bequest. So long as it is a bequest 
to charity the section is wide enough to make 
it applicable to bequests of any kind. AIR 1943 
Bom 317 (318) (DB). 

(3) But before a bequest to charity can be 
held to be good the following conditions must be 
fulfilled. First tbe will mu4 be executed not 
le3s than twelve months before tbe death of the 
testator; secondly, it must be deposited within 
six months from the execution in some place 
provided by law and thirdly, the testator has a 
nephew or niece or any nearer relative and he is 
alive at the time of tbe death of the testator. 
AIR 1943 Bom 317 (318) (DB) * AIR 1936 Bom 
30 (38) (DB). 

2. “Nearer relative.” — (l) An adopted son 
mav be “nearer relative” but wife is not. AIR 
1923 Mad 131 (132) (DB). 
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Illustrations 


A having a nephew makes a bequest by a will not executed and deposited as required — 
for the relief of poor people; 

for the maintenance of sick soldiers; 

for the erection or support of a hospital; 

for the education and preferment of orphans; 

for the support of scholars; 

for the erection or support of a school; 

for the building and repairs of bridge; 

for the making of roads; 

^ k <¥ 

for the erection or support of a church; 

for the repairs of a church; 

for the benefit of ministers of religion; 

for the formation or support of a public garden; 

All these bequeBts are void. 


[1865 — S. 105.] ( _ > 

[Cf ; Transfer of Property Act (1882), S. 17,] 

[ : 3 Section does not apply to Hindus etc. 

[+] This includes a woman. ’ 

[+] Like father, mother, son, daughter, grandparents, grandson, granddaughter, great, 
grandson, great-granddaughter, brother and sister. A wife would not come 
within the section as she is not a ‘relative’ which signifies relationship by blood 
and not relationship by marriage. 

[>] i. e. for tbe benefit of the public or some section thereof. 

[*! ] Aa to registration or deposit of wills gee the Registration Act (1908), Ss 40 to 44, 


Section 118 (contd.l 

3. Religious or charitable uses. — (1) ‘‘Charit- 
able usee” do not mean those clauses of the will 
which define tbe investment and deal with the 
funds but means tbe same thing as “charitable 
purposes.” 1901-2 Ch 640 (644. 646), (Continu- 
ing trust to provide dwelling for the poor at 
reduced rent held charitable ) 

(2) The following cases are the instances of 
good and valid charitable bequests. AIR 1942 
Bang 64 (651 — 1941 Rang L R 712 (720) (DB). 
(Bequest to Bishop Stracban’s Home for Girls, 
Rangoon.)’* (1851 ; 14 Beav 509 (524)=51 E R 81. 
(Bequest for the, benefit, advancement and pro- 
pagation of education and learning in every part 
of the world.) * 1918-1 Cb 228 (23i). (Bequest of 
income of fund to provide an annual treat or 
field day for tbe school children cf certain 
parish.) * (1879) 4 Cal 443 (454) (DB). (Bequests 
for Annual Shradhs or anniversaries cf testatcr, 
bis father, mother and grandfather; feeding 
Brahmins and the poor, annual contributions 
and gifts to Brabmins; contribution towards the 
marriage of daughters of the poor of the testator's 
class and of poor Brahmins and for education of 
tbe sons of the poor and of other respectable 
class — Quaere — Whether bequeste to Pundits 
holding tols and for reading tbe Mahabharat 
and Poranas and for prayer of God are valid.) 

(3) Bequest to tbe Lord Bishop to utilise its 
income in saying Low Masses for the repose 
of the souls of his father, mother and his own — 
Further direction that the Bishop should, out 
of the income, pay certain sums of money to tbe 
specified private persons. Bequest was for chari- 
table uses, if not for religious and charitable 
uses. But as tbe will was not deposited for safe 
custody it was void. AIR 1956 Mad 412 (413) = 
I LR (1956) Mad 1139 (DB). 

(4) The following cases illustrate what are 
not valid oharitable bequests ; (1913) 40 Cal 192 


(209). (Trust for beeping graves of the testator, 
his wife and family in repairs — Expenses to be 
paid out of trust estate — Trust not a charity.) 
(1902) App Cas 37 (42). (Residue of testator’s 
estate to be applied for “such charitable or 
public purposes as my trustees think proper” — 
Direction held void lor uncertainty.) * (1902) 26 
Bom €32 (636). (A bequest for “some one or 
more charitable, educational and other philan- 
thropic institution or institutions.) * (18€3) 1 
Bom H C R 71 (74). (Bequest to ‘ Dbarma” in 
Hindu bequest.) ** AIR 1963 Pat 430 *435. 436) 
(DB). (Bequest to clarity for salvation of 

testator — Bequest beld void for vagueness.) 

(5) Bequest to organisations object of which 

was eradication of revealed religion and its 

replacement by reason - Bequest- held not bit by 
S. 118, as donees were not religious societies 
but were of a political nature, AIR 1949 Cal 533 
(538)=1LR (iy45) 1 Cal 532. • 

(6) The bequest need not be of an entire pro- 

perty exclusively for charitable or religious 
uses. Tbe plain language of the section is that 
to the extent to which the bequest is fer reli- 
gious or charitable uses, the application of the 
section is attracted despite the fact that the 

bequest may be of a part of property or some 

interest in such property. In so far as there is 
any bequest to religious or charitable utes, to 
that extent the bequest is bad. AIR 1952 Bom 
203 (204, 205)=1LR (1952) Bom 825. 

(7) A church dignitary occupying the position 
and performing the functions and duties of a 
Bishop of a church is obviously a minister for 
religion and a bequeBt to him iB for religious 
uses and attracts the provisions of S. 118. AIR 
1962 Bom 203 (204, 206)=ILR (1952) Bom 825. 

(8) Where a testator completely sets apart 
speoific properties lor specific purposes and 
describes the manner in which the income of 
these properties is to be employed the bequest 
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CHAPTER VIII 

OF THE VESTING OF LEGACIES 


119. Date of vesting of legacy when payment or possession post- 
poned.* — Where by the terms of a bequest the legatee is not entitled to immediate 
possession of the thing bequeathed, a right to receive it at the proper time shall, unless 
a contrary intention appears by the will it become vested in the legatee on the 
testator's death, and shall pass to the legatee’s representatives if .he dies before that 
time and without having received the legacy, and in such cases the legacy is from the 
testator’s death said to be vested in interest. 


'Explanation.-- An intention that a legacy to any person shall not become 
vested in interest in him is not to be inferred merely from a provision whereby the 
payment or possession of the thing bequeathed is postponed, or whereby a prior interest 
therein is bequeathed to eome other person, or whereby the income arising from the 
fund bequeathed is directed to be accumulated until the time of payment arrives or 
from a provision that, if a particular event shall happen, the legacy shall go over to 


another person 


Section 118— Note 3 (.contd.) 
is not invalid merely because there is no express 
gift to any specific idol or because certain idols 
are non-existent. (1S05) 1 Cal L J 605 (613, 
614). 

(9) An immediate gift to a charity for charit- 
able purposes with a gift over, an even w le _ 

may occur beyond the limit of P er P et ^ n ,^’ c l 

another charity is not illegal. (19131 40 Oal 

192 (212). . , 

(10) Held that the will did not ; disclose a 

general charitable intention an J er ^ 

the failure of the first bequest to the 

as not being valid, the whole of the t p J°J e t £[ 

would be available for the next bequest for the 

Nalvargurq Pooja. The whole purpose as well 
as the dominant intention o£ tbe _® g2 Mad L w 
worship in the samadbi. (19 9) 

aS7- 4. Doctrine oi cypres — 

(L) Held doctrine could not be .Soon! 

gift to charity failed owing t _ , aTR 

dition precedent upon whic l epe * (DB) 

1921 Cal 389 (391, 8« ® « h “ ^Ulfn- 
(Doctrine of ey-pres is « J “ tbe particular 

tention of chanty 19 mamfest hm^ ^ 

object of the bounty of the^ f ^ carr i e d into 

carried out literally, it m attract its 

effect se nearly as ' , J’^oUration of intention 
to gVve Vo cbarity’must be established.) - 1912-1 
Ch 106 (110). .. . , . 

(2) Where the bas^ »J“ l d not £ail 

general charitable in ?* nt ’ the cxe cutors 

to be earried out meMly bM ^ ^ u whicb 

are all dead and tne pa ppcte( j is not 

a charitable institution is t g) 80 Ca j 2 61 

18 ! , f the 

.<»> ^ •jj^nSSSS* £ !ti 

iXred S gi «* ££?*£ 

X 1 *1 i iatooVd 11 impo-jbie to carry oat the 
purpose. 1913-1 Ch 314 ( itw— Failure of 

(4) Conditional bequeatt o ch a f ** t t j 0 n ap . 
condition -Ho general charitable m waa to 

parent : Held, conditi on ' 

take effect failed. »•«* « ' s „„ aod 

B. 42 et se c of the Registration Act three condi 


tious have to be satisfied : first the will must be 
executed; secondly the will must be deposited 
within 6 months of execution with the Registrar 
of deeds; thirdly the testator mutt survive for a 
period of 12 months after the execution of the 
will. AIR 1941 Rang 305 (314)=1941 Rang L R 
410 (DB). 

(2) A charitable gift is not invalidated merely 
by the fact that the will containing the gift is 
confirmed and republished by a codicil made less 
than 12 months before the testator’s death. 
(1913) 40 Cal 192 (204). 

(3) Two successive wills — First will contain- 
ing gifts to charities duly complying with re- 
quirements of S* 118. Subsequent will not 
revoking but only decreasing the gifts — Later 
will not executed before 12 months of testator’s 
death. Held, gifts are not hit by the section. 
AIR 1931 Cal 138 (140) (DB). 

6. Withdrawal from custody — Effect, — 
(1) If there is withdrawal from the safe custody 
the testator can redeposit the will but the re- 
quirement of this section as to duration of 
deposit and time of execution should be once 
again complied with. AIR 1941 R&Dg 305 (318) 
=1941 Rang L R 410 (DB). 

(2) The word “deposited” does not mean the 
mere physical act by the testator or his agent of 
uanding over a sealed cover to the Registrar. 
The document must continue to remain in tbe 
custody of the Registrar for a certain time. AIR 
1948 Bom 304 (305). 


SECTION 119 — SYNOPSIS 

1. Scope. 

2. “Vested in interest”. 

3. Postponement of payment or possession — 

Eifect, 

4. Bequest of prior interest — Effect. 

5. Condition divesting interest. 

1, Scope. — (l) flection 119, only deals with 
cases of legatees who are not entitled to the 
immediate possession of the thing or fund 
bequeathed, and has no application to a bequest 
of absolute interest which gives the legatee 0 
right to possession immediately. 1LR (1949) 
Cal 298 (310) (DB). 
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Illustrations 

(i) A bequeaths to B 100 rupees, to be paid to him at the death of C. On A’s death the legacy 
becomes vested fn inetrestin B and if be dies before C, his representatives are entitled to the legacy. 

(ii) A bequeaths to B 100 rupeesi to be paid to him upon his attaiDg the age of 18. On A’s 
death the legacy becomes vested in interest in B. 

(iii) A fund is bequeathed to A for life, and after his death to B. On the testator’s death the 
legacy to B becomes vested in interest in B, 

(iv) A fund is bequeathed to A until B attains the age of 18 and then to B. The legacy to B 
is vested in interest from the testator’s death. 

(v) A bequeaths the whole of his property to B upon trust to pay certain debts out of the 
income, and then to make over the fund to C. At A’s death the gift to C becomes vested in 
interest in him. 

(vi) A fund is begueatbed to A. B and C in equal shares to be paid to them on their attaining 
the age of 18, respectively, with a proviso that, if all of them die under the age of 18, the legacy 
shall devolve upon D. On the death of the testator, the shares vested in interest in A, B and C, 
subject to be divested in case A, B and C shall die onder 18, and, upon the death of any of them 
(except the last survivor) under the age of 18, his vested interest passes so subject, to his 
representatives. 

[1865— S. 106.] 

[Cf ; Transfer of Property Act (1882), S. 19.] 

[*] The section applies to Hindus etc, — See S. 57 & Sch. III. 

HBj[t] As for examble where the testator directs that the legacy shall vest in interest 
at a particular time or that the legatee shall take if he attains a specified age, 
but not otherwise. 


Section 119 — Note 1 (contd.) 

(2) Where the question is whether the interest 
of a person under a deed of trust is a vested as 
opposed to a contingent interest the determina- 
tion of the question has to be guided generally 
by the principles recognised under Ss. 19 and 21, 
T. P. Act add Ss. 119 and 120, Succession Act. 
AIR 1957 S C 255 (261)=1957 S C R 77. 

(3) The interest of a contingent legatee is 
transmissible in case of his death before happen- 
ing of the contingency only where the interest 
vests in right before his death. ILR (1949) 2 Cal 
611 (617).' 

(4) Will must be construed as whole. AIR 
1966 Pat 40 (41, 42)=1965 B L J R 410 (DB). 

2. “Vested in interest”. — (1) The ordinary 
distinction between vested and contingent 
interest consists in the nature of tbe event or 
condition upon which the donee should take the 
property. If the event is one which must 
happen, it is a vested interest but if tbe event is 
uncertain which may or may not happen tbe 
interest is contingent. AIR 1933 Mad 885 (886) 
(DB). (Interest taking effect on termination of 
two life estates is vested one.) 

(2) Will creating life-interest in favour of 
testator’s two wives M and L and widowed 
daughter-in-law R and after their death his 
daughters J and K were to enter into possession 
of entire property absolutely — On construction 
of will, held that interest of two daughters 
vested in them on testator’s death though pos- 
session was postponed till all life estate holders 
died — On 0’s death her half share passed on to 
her sons, defendants 1 and 2. AIR 1S62 Fat 149 
(162, 156). 

(3) A devise or bequest in favour of a person 
in esse simply, i. e., without any intimation of 
a desire to suspend or postpone its operations 
confers an immediately vested interest, AIR 
1938 Cal 466 (467) (DB). 

(4) Where it is doubtful whether a condition 
is precedent or subsequent, the Court prima facie 
treats it as being subsequent; for there is a 
presumption in favour of early vesting. AIR 
1938 P C 270 (275, 276). 


(5) The existence of power of appointment 
does not prevent vesting of the remainder 
because where estate is subjected to a general 
power of appointment in the first taker with 
remainder over in default of such appointment, 
the power does not suspend the remainder from 
vesting. AIR 1937 Pat 163 (164) (DB). 

(6) Residuary legatee’s interest, though finally 
it may turn out to be nothing, is vested interest 
and can be attached in execution. AIR 1931 Pat 
76 (76). 

(7) Comparison of S. 98 with S. 106 (now 
Ss. Ill and 119 respectively) makes it clear 
that the title to the property bequeathed to a 
class of persons certainly vests in such of the 
persons of that class who are actually alive 
at the testator’s death. It is because of such 
legal vesting of title that even the representa- 
tives of any of those dying since the death of 
the testator get a share in property, when time 
arrives for distribution. AIR 1933 Mad 885 (887) 
(DB). 

(8) In substance there is not much difference 
in a trust to pay until the h&ppeniDg of a cer- 
tain event and a trust to pay that is abrogated 
cn the happening of that event. But legal effect 
in the two cases i3 widely different. In the first 
case, trust will fail altogether. In the second 
case, trust will remain and 'clause' of abrogation 
will fail. AIR 1938 P C 270 (276). 

[See also 1905*2 Ch 295 (300). fA devise to A 
when he shall attain a given Bge is contingent.)] 

(9) Absolute bequest in favour of daughter 
after termination of life interest of wife — 
Daughter takes vested interest — Daughter pre- 
deceasing wife — After wife’s death property 
passes to daughter’s heirs. AIR 1262 Andh Fra 
54 (57, 58)— (1961) 2 Andh W R 162 (DB). 

(10) Partition deed between father A and 
son B giving A right to mortgage and lease but 
not to sell or gift over — B to get A’s share in 
case of A not getting son by second marriage — 
A not marrying again — Held, that A got only 
life estate under partition deed and B was 
entitled to vested remainder. ‘AIR 1965 Mad 193- 
(194, 195)=77 Mad L W 691 (DB). 
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Section 119 — Note 2 (contd.) 

(11) Whore the will after making certain 
bequests bequeathed the remaining properties to 3 
persons equally to be taken by them after the 
testator’s and his wife’s deaths, it meant that 
the wise was given a life estate and not Hindu 
widow’s estate and the vested remainder was 
given to other legatees. (1972) 1 Mad L J 417. 

* (12) The will of one R recited that after his 

death his daughter-in-law K should enter into 
possession and enjoy properties and that whoever 
got the properties after K’s lifetime and whoever 
might be in possession of the properties by virtue 
of any alienation t were boundjto continue than- 
neer pendal dharmam in the local Pillair Koil. 
The will further directed that after lifetime of K 
her two daughters P and M should get the pro- 
perties absolutely. Held that R intended to con- 
fer on the mother only a life-interest and not 
obsolute interest* But the interest which P and 
M got was not contingent but was vested as 
death of K was a certain event. AIR 1973 Mad 
21 (24) = (1972) 1 Mad L J 481. 

3. Postponement of payment or posses- 
sion — Effect — [1] The mere fact that a legatee 
is not entitled to immediate possession of the 
thing bequeathed does not make it a contingent 
bequest. AIR 1933 Mad 885 (886) (DB). 

(2) As a general rule* where a testator creates 
a particular estate and then goes on to dispose of 
the ulterior interest expressly in an event which 
will determine the prior estate, the words and 
description of such event occurring in the latter 
devise will be construed as referring merely to 
the period of the determination of the possession 
or enjoyment under the prior gift and not as 
designed to postpone the vesting. AIR 1938 Cal 
466 (467) (DB). 

(3) A testator gave all his property after the 
death of himself and his wife to his daughter A 
and his nephew B. B died after testator but be* 
fore the death of his wife — Held B bad vested 
interest on death of the testator which was 
transmissible to his heirs though possession 
and enjoyment wa3 postponed. (1911) 33 All 
558 (559) (SB). 

(4) Hindu will — Bequest to testator’s mother 
and wife for their lives without any power of 
alienation and after their death, to the sons of 
his sister who are now in existence as also tho3o 
who may be born hereafter to be held in equal 
shares in possession and enjoyment by right of 
inheritance — Held; testator did not intend 
merely to declare right of inharitance but to 
give the sister’s sons a ve3ted interest in their 
shares at his death, postponing their possession 
and employment till the death of his mother and 
wife. (1911) 38 Cal 468 (473) — 38 Ind App 54 
(PC). 

(5) A dying leaving behind sods B and C, and 
a will under which B and C to get life- interest 
contingent upon satisfaction of certain conditions 
— After death of B aDd C their issue to enjoy 
property ‘at proper time’ — B dying leaving in- 
fant son D and C dying without issue — C's 
widow adopting E before D attains majority — 
Suit for declaration of his right under will by 
^ Held, though estate vested in D at B’s 
death, the period of distribution arose 'at proper 
time’ which meant date of D’a majority “* E be- 
Jng adopted before that date was entitled to half 
Bhare. AIR 1937 Mad 835 (836, 837) (DB). 

(6) Testator bequeathing all bis real and per- 
sonal estate to his wife absolutely— -In the event, 


of wife predeceasing testator trustees and execu- 
tors empowered to create a fund in caBh by sel- 
ling and ooverting into money real or personal 
property other than money and to hold that in 
trust and to divide the money amoog9t the 
several persons named in the will according to 
theshare3 given — Payment to be made when the 
legatees attained the age of twenty-one in the 
case of males aDd in the case of females when 
they attained that age or married — Wife prede- 
ceasing testator — Held that the legatees got a 
vested interest in tbeir several shires upon the 
death of the testator. (1884) 6 All 583 (593, 597) 
(DB). || T| | 1 T| § | 

4. Bequest of prior interest — Effect. — [1] 
A bequest on the death of a life-tenant is bequest 
to take effect not on a contingency but on an 
event which must happen and is therefore vest- 
ed. AIR 1947 Oudh 46 (60) = 21 Luck 463 (DB;. 
(Bequest by A to his wife for life and then to 
his daughter’s son B absolutely — B acquires 
vested interest from testator’s death.) * AIR 
1953 Nag 19 (21). (Will conferring life estate on 
one K and after K’s death estate to go to plain- 
tiff a? reversioner — Plaintiff takes vested and 
not a contingent estate.) ^ AIR 1949 Mad 264 
(265) (DB). (Where the property is devised to a 
person after the life of another the remainder- 
man has a vested interest upon the death of the 
testator.) * AIR 1933 Cai 253 (256) (DB). (BequeBt 
of absolute estate with intervention of two life- 
oitates — Possession and not vesting is post- 
poned.) * AIR 1929 All 102 (104 ) (DB) * (1905) 
27 All 406 (403) (DB), (Remainderman can sue 
for injunction to restrain the lifo-estate-holdcr 
from committing waste.) 

(2) Ordinarily the words “after the death of 
the iife*tenant’’ operate to vest the estate both in 
the life-tenant and in the remainderman on the 
death of the testator. The ordinary meaning of 
vest is vested in interest. - AIR 1940 Cal 202 
(204, 205) = ILR (1939) 1 Cal 305. <Beque3t to 
wife for life and after her death to vest in his 
son who may be then in existence— Vesting held 
postponed to death of wife — Son’s interest held 
contingent and not vested within S. 119.) * AIR 
1937 Pat 163 (165) (DB). (Life estate given to 
two persons by will with remainder to other 
person — Interest in the remainder is not a mere 
chance or possibility but vested interest which 
is transferable.) 

(3) The fact that trustees are legatees to take 
after termination of life estate does not make any 
difference. If they predecease the life tenant, re- 
presentatives of trustees take the interest. (1882) 

4 Mad 124 (127) (DB). 

(4) Person bequeathing property to his wife 
for her life and then to his three sons and son 
of his predeceased son — Sons of other sons who 
were alive not mentioned in will — Held that 
each group got vested interest on death of 
testator. AIR 1950 Mad 112 (113, 114). 

(5 A Parsi devised house to his wife for life 
and then to his son A and after bis death to 
his widow and issues if any and then to bis 
another eon B — A died in the lifetime oi 
testator’s wife and did not leave widow or child. 

It was held that B became entitled to the estate 
subject to life estate of his mother. AIR 1918 
P C 205 (209) = 43 Bom 88 = 45 Ind App 257. 

(6) Where a will confers life estate on a 
widow and vested interest in the bods after 
her death in equal shares the interest of son 
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120. Date of vesting when legacy contingent upon specified uncertain 
event.* — (1) A legacy bequeathed in case a specified uncertain event shall happen 
does not vest until that event happens. 

(2) A legacy bequeathed in case a specified uncertain event shall not happen 
does not vest until the happening of that event becomes impossible. 

(3) In either case, until the condition has been fulfilled, the interest of the 

legatee is called contingent. 

, ^ * 

Exception, — Where a fund is bequeathed to any person upon his attaining a 
particular age, and the 'will also gives to him absolutely the income to arise from -the 
fund before be reaches that age, or directs the income, or so much of it a3 may be 
necessary, to be applied for his benefit, the bequest of the fund is not contingent. 


Section 119 — Note 4 (contd.) 
dying before widow passes to his heirs, but 
where an agreement between the brothers 
provides that they would take the property in 
equal shares* after step-mother's death, interest 
of brother dying before the mother, pasees to 
his full brother by inheritance. AXB 1920 Cal 
091 (692). 

(7) Bequest to A, B and C in equal shares — A 
and B not to alienate aDd to keep property for 
lifetime — After A and B, their shares to go to 
C — C held got vested interest but A and B got 
only life estate — Death of C during lifetime 
of A and B — C’s share devolves on his heir — 
Section 120 did not apply — Deaths of A and B 
were not uncertain events. A^R I960 Punj 257 
(260) = ILR (1958) Punj 1852. 

5. Condition divesting interest. — (1) Interest 
in favour of wife and sons — Defeasance clause 
— On construction held, wife’s interest was 
vested and indefeasible but son’s interest vested 
and defeasible, AIR 1930 P C 7 (8), 

(2) One G executed a will by which his wife 
was to take possession of the properties after his 
death and maintain herself from the income of 
the properties. After her death the properties 
were to go to his two sisters as owners. If 
however a child was bom to the wife it was to 
be the owner of the properties. It was held that 
the two sisters took vested interest in the pro- 
perties on the death of G which was liable to be 
divested by the birth of a child to the widow. 
AIR 1950 Bom 289 (292) = ILR (1951) Bom 203 
<DB). 

(3) Conditions are precedent or subsequent 
according as the performance of such condition 
is made to precede the vesting of an estate or 
their non-performance to determine an estate 
antecedently vested. ILR (1949) All 368 (380) 
(DB). 


Section 120 — Synopsis 

1. Contingent interests. 

2. Exception. 

1. Contingent interests. — - (1) Where there 
is no gift but only a direction to transfer from 
and after a given event, the vesting would bo 
postponed till after that event has happened, 
unless, from particular circumstances contrary 
intention can be collected. (1817) 2 Mer 363 
(387) 35 E R 979 * (1905) 2 Ch 295 (298) * AIR 
1925 P C 27 (28) = 52 Ind App 95 = 49 Bom 
167. 

(2) A bequest of legacy oi an estate on a future 
contingent event is good under this section. AIR 
1914 Cal 782 (784) = 41 Cal 642 (DB). (Hindu 


will — Widow authorised to adopt — Bequest 
to sister's son in case widow dying before 
adoption or adopt ei son dying before widow : 
Held, bequest to sister’s son is good.) 

(3) Where a legacy is payable only if and 
when a contingency occurs and if that contin- 
gency occurs in tbe lifetime of the testator, it 
cannot be claimed under the will. AIR 1930 
Bom 191 (198) = 64 Bom 358. 

(4) A bequeathing property to B — On B’s 
death property to devolve on B's issue or in 
default of issue on C — C predeceasing B who 
died issueless: Held, sub-s. (1) and not (2) 
applied and C did not acquire any vested interest 
which could descend to his heirs. (1939) 20 
Pat L T 90 192) (DB). 

(5) Under a will the testator bequeathed to A, 
B and C, equal shares in his estate. It was pro- 
vided that A and B were not to alienate the 
property in any way except for the payment of 
share of the debt of the testator aod were to keep 
the property only till their lives and for their 
maintenance. After the death of A and B their 
shares were also to go to O. Held (i) that the 
will gave to A and B only a life estate (ii) C’s 
interest in the property bequeathed to him was 
a vested one, which devolved on his heir on bis 
death even during the lifetime of A and B. This 
was not a case where the specified event was 
uncertain. It must be held that C’s interest in 
the property bequeathed to him was a vested 
interest. AIR 1960 Punj 257 (260) = ILR (1958) 
Punj 1852. 

(6) Deceased partner’s share in assesBee’s 
business — Will by deceased partner — Hi& 
share of capital to be kept on and to bear interest 
— AsEessee himself to be entitled to such share 
after death of certain other legatees — Share 
held not to vest in assesses during their life- 
time — Till then it must bo treated as borrowed 
capital and as3essee would be entitled to deduc- 
tion of interest thereon debited to the firm. AIR 
1947 Mad 279 (281, 282) = ILR (1947) Mad 648 
(DB). 

(7) The interest of a contingent legatee is 
transmissible in case of bis death before hap- 
pening of the contingency only where the 
interest vests in right before his death. ILR 
(1949) 2 Cal 611 (617). 

(8) One of the features of a contingent interest 
is that if a person dies before the contingency 
disappears and before the vesting occurs the 
heirs of such a person do not get the benefit of 
the gift. AIR 1957 S C 255 (263) = 1957 
SCR 77. 

(9) The question whether the interest of a per- 
son is a vested or a contingent one the Court has 
to be guided generally by the principles recog- 
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Illustrations 
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(i) A logacy is bequeathed to D ia ease A, B and C shall all die under the age of 18. D has a 
3 ontingent interest in the legacy until A, B and C all die udder 18, or one of them attains that age. 

(ii) A sum of money is bequeathed to A “in case he shall attain the age of 18”, or “when ho 
shall attain tho age of 18”. A’s interest in the legacy is contingent until the condition 13 fulfilled 

by his attaining that age. 

(iii) An estate is bequeathed to A for life, and after his dfeath to B if B shall then be living; 
but if B shall not be thon living to C. A, B and C survive the testator, B and C each take a con- 
tingent interest in the estate until the event which is to vest it in one or in the other has happened. 

° ( iv) An estate is bequeathed as in the case last supposed. B dies in the lifetime of A and C. 
Upon the death of B, C acquires a vested right to obtain possession of the estate upon A s death. 

M A lfgmy is bequeathed to A when she shall attain the age of 18, or shall marry under 
that a»e with* the consent of B, with a proviso that, if she neither attains 18 nor marries under 
that age with B’s oonsent, the legacy shall go to C. A and C each take a contingent interest in 
the legacy. A attains the age of 18. A becomes absolutely entitled to the legacy although sbe may 

have married under 18 without the oonsent of B. , . . 

: v j) An estate is bequeathed to A until he shall marry and after that event to B, B’s interest 
in the bequest is contingent until the condition is fulfilled by A’s marrying, 

fviii Ln estate is bequeathed to A until be shall take advantage of any law for the relief of 
insolvent debtors, and after that event to B. B's interest in the bequest is contingent until A takes 

advantage of such a law. . . 

(viiH An estate is bequeathed to A if he shall pay 500 rupees to B. A s interest in the bequest 

is contingent until he has paid 500 rupees to B. - 

( i x ) a leaves his farm of Sultanpur Khurd to B, if B shall convey bis own farm of fcultanpur 
Buzurg to C. B’s interest in the bequest is contingent until he has conveyed the latter farm to C. 

f ,v a fund is bequeathed to A if B shall not marry C within five years after the testator’s 
death A’s interest in the legacy is contingent until the condition is fulfilled by the expiration of 
the live years without B’s having married C, or by the occurrence within that period of an event 
. which makes the fulfilment of the condition impossible. • 

ixi) A fund is bequeathed to A if B shall not make any provision for him by will. The legacy 

is contingent until B’s death. . , 

;:v A tmn upatha to B 500 rupees a year upon his attaining the age of 18, and directs that the 
mtere 5 r, ofa ®mp*tent part thereof, shall be applied for his benefit until he reaehes that age. The 

lcsftcv is vested. * # 1 _ 

< iiil A beciueatba to B 500 rupees when be shall attain the age of 18 and directs that a 

certain sum. out of another fund, shall be applied for his maintenance until he arrives at that age. 
The legacy is contingent. 

[1865— S. 107.] 

[Cf : Transfer of Property Act (18c2), S. 21; S. 131 infra.] 
r *] This section applies to Hindus etc. See S. 57 & S ch. III. __ 

Section 120 — Note 1 (contd.) 
nised under Sa. 19 and 21, T. P. Act and Sa. 119 
and 120, Succesaion ict. Such a question is one 
of intention to be gathered from a comprebon- 
eive view of all the terms of a document. Further 
the Court lias to approach the task of construc- 
tion in such cases with a bias in favour of a 
vested interest unless the intention to the con- 
trary Is definite and clear. AIR 1957 S C 255 
. (261) = 1957 S C R 77. 

(10) Where under a Will, one of the three 
sons of the testator was given a life interest in 
the property and it was provided that on his 
dying without a male isBue property was to 
devolve on the heir of the testator and that son 
died without any male issue the date of his cleat u 
would be the date when the ultimate bequest 
to the heirs of ihe testator became distributable 
and payable and not. the date of death of the 
testator. Che law to be applied while effecting 
distribution of the residue would be the earlier 
Hindu law as was applicable to Hindus on the 
date of death of the testator and not the Hindu 
Succession Act (1956). 

The beiis of the testator who were alive on 
the date of death of the eod would be the only 
heirs entitled to the distribution of the bequest 
and not the htir3 wbo were alive on the date of 
death of the testator. The heirs so entitled have 


to be ascertained on the hypothesis that the 
testator had lived up- to the time of the death 
of the son. (1969) 82 Mad L W 349. 

(11) Will creating life* interest in favour of 
testator’s two wives M and L and widowed 
daughter-in-law R and after their death his 
daughters J and K were to enter into possession 
of entire property absolutely — On construction 
of will, held that interest of two daughters 
vested in them on testator’s death though pos- 
session was postponed till all life estate holders 
died — On J’s death her half share passed on to 
her sons. aIR 1962 Pat 149 (DB). 

2. Exception. — (1) If a share of a residuary 
estate is given to a person to be paid or trans- 
ferred to that person on attaining a particular 
age and there i3 a maintenance clause providing 
for maintenance in the meantime cut of the 
income of that share then the share ia vested. 
1903-1 Ch 448 (451)* + '(1888) 12 Pom 137 (147)** 
(1875) 19 Eq 286 (290, 291) **(.1887) 34 Ch D 716 
(720). 

(2) Where the provisions in a will amount 
to a direction to spend a part of the income for 
the benefit of the legatee, it would bo sufficient 
to bring tho case within the exception. AIR 1923 
Bom 96 (102) (DB). (Reversed in A I R 1925 P C 
27, on another point.) 
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121. Vesting of interest in bequest to such members of a class as shall 
have attained particular age.* — "Where a bequest is made only to such members of 
a class as shall have attained! a particular age, a person who has not attained that age 
cannot have a vested interest in the legacy. 

Illustration 

A fund is bequeathed to such of the children of A as shall attain the age of 18, with a direc- 
tion that, while any child of A shall be under the age of 18, the income of the share to which it 
may be presumed be will be eventually entitled, shall be applied for his maintenance and educa- 
tion. No child of A who is under the age of 18 has a vested interest in the bequest. 

[1865— S. 108.] 

[Cf : Transfer of Property Act (1882), S. 22.] 

[*] This section applies to Hindus etc. — See S. 57 & Sch. HI. 

[!] That means 'shall attain* as in the illustration. 

I 

CHAPTER IX 


_ -v. ;.i OF QNEROUS BEQUEST 

122. Onerous bequest.* — Where a bequest imposes an obligation! on the 
legatee, he can take nothing by it unless he accepts it fully. 

Illustration 

A, having shares in (X), a prosperous joint stock company and also shares in (Y), a joint stock 
company in difficulties, in respect of which shares heavy calls are expected to be made, bequeaths 
to B all his shares in joint stock companies; B refuses to accept the shares in (Y). He forfeits the 
shares in (X). 

[1865—8. 109.] 

[Cf : Transfer of Property Act|l882), S. 127, Para, lj 
[ ] The section applies to Hindus etc. — See S. 57 & Sch. III. 

[f] Anson, in his Law of Contract : defines obligation as a legal bond whereby 


constraint is laid upon a person 
behalf of another person or group. 

Section 120 — Note 2 (contd.) 

(3) Direction to executor to spend income 
from fund for maintenance of family and if 
there was a surplus to spend it in certain other 
ways — No definite ascertained interest can be 
held to arise frem the fund within the meaning 
of the exception. AIR 1925 P C 27 (28, 29)=52 
Ind App 95, 

(4) Interest in corpus given to unborn grand- 
children on attaining 18 and on surviving their 
father — Gifts are subject to double contingency 
and exception does not apply. AIR 1944 P C 67 
(70 J=71 Ind App 93. 

(5) Where corpus is not given to the legatee 
from the date of death but could be spent by 
executor exception does not apply. AIR 1925 
P C 27 (28, 99)=52 Ind App 95. 


Section 121 — Note 1 

(1) Where the gift was to a class of persons 
one of whom alone was alive at the date of the 
will the period when that class was to be ascer- 
tained was the period of distribution. The legacy 
could enure for the benefit of all those persons 
who were in existence at the death of the testa- 
tor and all those who came in existence before 
the legacy vested in possession. That period was 
called the period of distribution. In such cases 
the members of the class entitled to take are not 
only those who were in existence at the data of 
vesting of title but also those who subsequently 


or a group of persona to act or forbear on 


came into existence before the vesting of posses- 
sion or period of distribution, AIR 1959 Mad 475 
(478, 479). 

(2) Where the words of contingency form part 
of the description of the class of persons to take, 
such as gift to those ‘‘who shall attain the age 
of twenty- one” the words must receive their 
natural construction and no estate vests in any 
one till he attains the prescribed age. (1881) 7 
Cal 218 (223). 

(3) In the case of words of contingency occur- 
ring in the description of persons to take, a 
mere gift over is not sufficient to charge their 
meaning. (1881) 7 Cal 218 (224). 

(4) A testator devised his property to trustees 
and directed ‘‘(1) that the dividends should be 
applied to maintain; his children (2) and that 
the funds should be distributed when the chil- 
dren attain 21 years cf age (3) and in case of 
the death of any child before attaining 21 years 
the shares shall belong to the survivors in the 
class” — Held, that the children dying before 
that age took no shares and that 21 years age 
of the legatee was the age of vesting and not of 
payment. (1888) 12 Bom 137 (148, 149). 


Section 122 — Note 1 

(1) Section 122 contains * the rule of election 
that where a gift consists of several things, some 
of which are burdened with an obligation the 
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123. One of two separate and independant bequests to same person 
may be accepted, and other refused.* — ■ Where a will contains two separate and 
independent bequests to the same person, the legatee is at liberty to accept one of 
them and refuse the other, although the former may be beneficial and the latter 
onerous. 

Illustration 

A having a lease for a term of years of a house at a rent which he and his representatives are 
bound to pay during the term, and whiob is higher than the house can be let for, bequeaths to B 
the lease and a sum of money. B refuses to accept the lease. He will not by this refusal forfeit 

the money. 

[1865— S. 110.] 

t [Cf : Transfer of Property Act (1882), S. 127, Para. I.] 

[*] This section applies to Hindus etc. — See S. 57 & Sch. III. 

* 

CHAPTER X 

OF CONTINGENT BEQUESTS 

124. Bequest contingent upon specified uncertain event, no time being 
mentioned for its occurrence/" — Where a legacy is given if a specified uncertain 
event shall happen and no time is mentioned in the will for the occurrence of that 
event, the legacy cannot take effect, unless such event happens before the period when 
the fund bequeathed is payable or distributable. 

Illustrations 



(i) A legacy is bequeathed to A, and in case of his death, to B, If A survives the testator, the 
legacy to B does not take effect. 

(ii) A 1 , ^acy is bequeathed to A, and, in case of his death without children, to B. If, A 
survives the testator or dies in his lifetime leaving a child, the legacy to B does not take effect. 

(iii) A legaey is bequeathed to A when and if he attains the age of 18, and, in case of his 
death, to B. A attains the age of 18. The legacy to B does not take effect. 

(iv) A legacy is bequeathed to A for life, and, after his death to B, and, “in case of B's death 

without children’’, to C. The words “in case of B’s death without children” are to be understood 
as meaning in case B dies without children during the lifetime of A. 


Section 122 — Note 1 (contd.) 
legatee or donee to make his election either to 
accept the whole gift or not to accept anything 
at all. ILR (1971) Cut 493 (500). 

(2) Bequest to testator's wife for her life and 
after her death to eon if any adopted by her — 
In -absence of adoption, property to pass absolu- 
tely to A provided be resided in testator’s ances- 
tral house — On failure of A to obey the 
condition to other relations on the same condi- 
tion — Widow not adopting any eon but selling the 
house — A joining widow in sale of house — Held, 
A’s interest though absolute a condition of a 
residence was euperadded to it. The condition 
was valid but as its fulfilement was rendered 
impossible by A by joining in the sale. A for- 
feited his interest- (1913) 17 Cal W N 39(41) 
(DB). 

(3) Ordinarily, the executor or the adminis- 
trator would be the legal representative and the 
estate that is to be paid out to the legatees would 
be the estate minus the liabilities on it- In case, 
however, there is only one legatee and there is 
no executor or administrator to manage the 
estate, it may be taken that the estate that 
vests in him must be the estate minus all the 
liabilities on it and the legatee would be liable 
in respect of such causes of action that survives 
the deceased. AIR 1945 All 433 (439) —ILK 
(1946) All 1 (DB). 


Section 123 — Note 1 

(1) This section reverses the rule in (1834) 
3 My & K 252 (264)=40 E R 96. 

(2) When two distinot legacies or gifts are 
made by a will to one person he is, as a general 
rule, entitled to take one and discl&im the other, 
but bis right to do bo may be rebutted if there 
is anything in the will to show that it was the 
testator’s intention that that option should not 
exist. (1883) 22 Ch D 573 (577) ** 1896 Ch 511 
(516) ** (1886) 32 Ch D 408 (417, 418). 

(3) Where, however, the question arises upon 
a single and undivided gift, such gift is a prima 
facie evidence of testator’s intention to make 
the gift indivisible and the legatee has no 
option. He shall either take it all or none of it. 
(1883) 22 Ch D 573 (577) ** 1896-2 Ch 511 (516, 
617). 


Section 124 — Synopsis 

1. Scope and applicability. 

2. “Specified uncertain event.” 

3. “No time is mentioned.” 

4. Period of payment or distribution. 

5. Event must happen before the period. 

1. Scope and applicability. — (l) This sec- 
tion embodies the rule enunciated in (1852) 15 
Beav 357 (362) - — ■ 21 L J Ch 324 which is how- 
ever, considerably modified by later English 


[The Indian] Succession Act, 1925 


932 [ S 124 N 2-3] 

(v) A legaejf is bequeathed to A for life, and, after his death to B, and, “in case of B’s death”, 
to C. The words “in ease of B’s death” are to be considered as meaning ‘‘in case B dies in the 

lifetime of A”. - M ^ i 

[1865— S. 111.] : ill 

[Cf: Transfer of Property Aot (1882 , S. 23.] 

[*] This section applies to Hindus etc. — See S. 57 & Sch. II L] 


Section 124 — Note 1 (contd.) 
decisions (e.g. see (18741 7 H L 388 (404).)**AIR 
1915 PC 101 (103) =43 Ind App 12. (Affirming 
AIR 1914 Cal 782,**AIR 1933 Bom 34(35) (DB). 

(2) The reason of the rule is that when there 
is a gift followed by a contingent gift over the 
inclination of the gift over is to interfere as 
little as possible with the first gift; the second 
gift is therefore read as a gift in substitution 
and not in remainder. AIB 1920 Bom 281 (282). 

(3) In order to apply 8. 124 four things, must 
be present viz. (i) a fund bequeathed and a 
period of distribution (ii) a specified uncertain 
event on the happening of which the legacy is to 
take effect (iil) non-mention of any time for the 
happening of the said uncertain event and (iv) 
that the testator contemplated the happening of 
the uncertain event before the period of distri- 
bution. ILR (1954) 2 Cal 58 (66) (DB.). 

(4) Section 124 only applies, if without doing 
violence to the terms of the will, it can be held, 
as a matter of words, that the occurrence of the 
uncertain event prior to “the period when the 
fund bequeathed is payable or distributable” is 
alone within the contemplation of the testator. 
If the terms of the will make that construction 
of bis words impossible the section then does not 
apply. AIR 1946 Cal 55 (59, 60l = ILR (1946) 1 
Cal i (DB) ** AIR 1932 PC 269 (272) = 59 Ind 
App 419 ** AIR 1920 Bom 281 (282). 

[But see AIR 1933 Pat 126 (127) — 12 Pat 18 
(DB), (The intention of the testator is immate- 
rial.) ** AIR 1926 Pat 356 (356) (DB). (The rule 
enunciated in this section is a rule of law and 
not a rule of construction.) ** AIR 1916 Cal 414 
(415* (DB). 

(5>-In deciding upon tbe possibility or other- 
wise of the happening of the ‘‘specified uncertain 
event” before ' the period of distribution.” it is 
not open or permissible to refer to anything 
other than tbo language of the, feasance clause 
in question. That clause alone will have to be 
textually construed and only where on such 
construction it can beheld as a matter of words 
that the "possibility” does not exist the section 
would not apply. ILR (1954) 2 Cal 58 (68, 69) 
(DB). 

(6) Applicability of the section should not be 
based on forced interpretation of the will as 
opposed to the Datural meaning of the words 
used. AIR 1920 Cal 81 (82) (DB). 

(7) The principle underlying this section 
canrot be applied as a rule of justice, equity and 
good conscience in construction of a will to 
which Succession Act doe9 not apply. ATR 1933 
Bom 34 (35) (DB ). (Hindu will prior to 1927.) 

(8; This section applies to bequests of all 
descriptions of property as there is no difference 
in *ndia between real and personal property 
( 1896) 23 Cal 563 (573) = 23 Ind App 18 (PC), 

(9) This section applies only where tbe prior 
bequest is capable of taking effect and is ab 
initio void. If a bequest fails ab initio the 
principle laid down in S. 116 applies. (1S06) 33 


Cal 947 (964) (FB) ** fl896) 23 Cal 563(573) = 
23 Ind App 18 (PC). 

(10) Section applicable to cases ucder Hindu 
Wills Act, which is ’.not applicable lo Punjab. 
AIR 1923 Lah 649 (650) (DB). 

2. “Specified uncertain event.” — (1) Gift 
not made contingent on tbe happening of an 
uncertain event — This section does not apply. 
(1911) 38 Cal 327 (333) = 33 Ind App 7 (PC). 

(2) Uncertainty or certainty of event is with 
reference to time of its happening, AIR 1921 
Mad 258 (268) = 44 Mad 446 (DB). 

(3) Death eimpliciter cannot be specified as 
uncertain event under this section as of all 
events death is the most certain. But tbe mere 
fact that no express or specific words of conting- 
ency are attached to the reference to death is 
not conclusive that the case is one of death, 
simpliciter and no qualification is indended. 
The qualification may be implied in other words 
of the will or in the words taken as a whole. 
AIR 1846 Oal 55 (60) = ILR (1946) 1 Cal 1 (DB). 

(4) Where death is spoken of as a contingency 
it should be construed whenever possible, to 
mean death before the period of distribution 
i* e., when the gift is immediate, death before 
the testator, or when the gift is in remainder, 
death before the expiration of the particular 
estate. AIR 1946 Cal 55 (60) = ILR (1946) 1 Cal 
1 (DB). 

(5) Gift over in event of minor legatee not 
attaining full age is valid — Failure of the 
minor to attain full age is the uncertain event. 
AIR 1914 Cal 670 (67l) (DB). 

(6) Property bequeathed to one — Intention 
to dispose it of to another should not be imputed 
especially when later donee is described as 
related to tbe testator and not prior donee. AIR 
1932 P C 269 (273) = 59 Ind App 419. 

(7) Bequest in favour of B — In case a speci- 
fied uncertain event happens, properties to go to 
agDates of testator as absolute owner — Legacy 
in favour of agnates canDot take effect unless 
that event happens, AIR 1970 Pat 144 (152, 157) 
= ILR 48 Fat 683 (DB). 

3. “No time is mentioned.” — (1) Section is 
applicable only where the time of tbe occurrence 
of an event is left uncertain, as where a contin- 
gent gift as made to depend upon the death of 
the legatee. AIR 1920 Bom 281 (283). 

(2i Section does not apply if a period is speci- 
fied in the will within which the contingent 
event is to happen. AIR 1932 P C 269 (272) = 
59 Ind App 419. 

(3) Testator giving his estate to his two sons 
half and half each taking vested interest in it 
at the death of the testator — Further direction 
that in the case a son dies issueless, his share to 
go over to the survivor — Held that the contin- 
gency was intended to happen after the death of 
the testator and as the time was thus specified 
in the- will S, 124 did not apply — Further that 
the clause was a defeasance clause to which 
S. 131 applied. AIR 1931 Cal 499 (501) (DB). 
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125. Bequest to such of certain persons as shall be surviving s °'| , 
period not specified.' - Where a bequeet is made to euoh of certain Persona aa ahaU 

bo survivingt at some period, but the exact period is not specified, th ® 1 * y 

to suoh of them as are alive at the time of payment or distribution, unices con y 

intention appears by the will. 


Section 124 — Note 3 (contd.) . 

(4) Absolute bequest to son with a direction 
added that in case son dies after the testator s 
death without marrying or if married without 
lineal heir, his share should revert equally to 
his sisters or their heirs — Son claiming legacy 
absolutely — Plea that direction was good under 
this section — Held, no time was fixed for the 
event to happen — The period of distribution 
was testator’s death and gift to son became 
indefeasible at that date under this section. 
(1913) 37 Eom 644 (649, 650). 

(5) Bequest to A for life and after A’s death 
to B and C absolutely in equal shares with 
condition that in case B or O dies lseueless, 
survivor to get entire property absolutely — 
Death of B issueless after A s death Su ^ e * 
quent legacy in favour of C does not take effect 

as B died after the vropetty 

devolved on her. AIR f p 639 ^ f ' 4 ‘ * , 

(1972) 1 S C J 553 ** AIR 1956 Pat 40 (44, 45) 

= 1965 BUB 410. 

4 Period of payment or distribution,— 

(1) ‘Property bequeathed to A and in the event of 
his death without issue to B — Death oi 
A iasueless after testator’s 

absoluie estate. AIR 1933 Pat 126 (127)=12 Pat 
18 (DB). 

(2) The poriod of payment in the section is 
the pened when the last payment which la not 

of an alternative character is 

will. AIR 1921 Mad 258 (2b8)=44 Mad 446 (DB). 

(3) Word ‘period’ in S. 124 does net mean 
indefinite period after testator s death during 
which contingency may occur but lawful 
period for distribution by executors and before 

he neriod” means “before tba commencement of 
luoh period." AIB 1933 Pat 126 (127) = 12 Pat 

18 (DB). . , 

(4 ) The ordinary rule of construction where 

testa tor has given an absolute gif c to a legatee 
and then has made a gift eimpliciter on a contin- 
cenev of death is that he was referring to death 
before the period of distribution, that is the 
death of the testator. AIR 1915 Cal 414 (415) 

(DB). 

(5) Bequest to daughters and brother’s dau- 
ghters in equal shares as '’maliks” In the 
event of any of tbe daughters dying childless, 
her share to devolve in equal shares on the sur- 
viving daughters — Daughter dying long after 
testator’s death — Held as no time was fixed 
by the will eeath of ike daughter could refer 
Qujy io death at the period of distribution l.e., 
the date of death of the testator and that section 
did not affect the bequest. (1897) 24 Cal 4C6 
(410) (DB). 

5. Event rr ust happen befoi e the period. — 

(l) Estate divided equally between two sons — 
Another clause directing the half of one son to 
be given to such son’s son if one be born on his 
attaining hia full age— Under the terms of will, 
half the estate conveyed vested Id the son a 
morte testatoris — Gift over to son’s son was 
void under the section son having survived his 
father. AIR 1914 P C 18 (20)=42 Ind App 71, 


(2) Legaoy to "my three sone; if any one 
childless, survivors shall be entitled to whole 
All eons living at testator’s death— Gift to three 
sons becomes indefeasible on that dafcei-exe _ - 

tory gift not taking effect afterwards. U896) ** 

Cal 563 (571, 572)=23 Ind App 18 (PC), 

(3) Under will testator’s daughter on attain- 
ing majority to get property and if she be net 

there eldest eon of executor to get it Deat' u 

of daughter after attaining majority — 
applies — Bequest over to executor s 
not take effect. AIR 1946 Cal 55 (62)=ILR 
(1946) 1 Cal 1 (DB). 

(4) Gift of absolute estate subject to defeas- 
ance — Gift over is void if the defeasing even 
does not happen at close of life in being anc 
subsequent donee is not living then. AIR 
Bom 34 (36) (DB). 

1 5 ) Hindu testator creating adopted son a3 
full proprietor — Gift over to nephews if son 
dies issueless during testator's widow s lifetime 
— Son dying without issue and without dis- 
posing of property during testator’s widow s life 
time — Held (1) gift over to nephews failed 
(2) adopted son was absolute owner and gift over 
was repugnant (8) it created succession unknown 
to Hindu Law and (4) contingency of son s death 
should have happened during testator s life 
under S. 124. AIR 1929 Cal 145 (148) (DB). 

(6) The testator devised his estate to his 
widow and his two daughters-in-law and then 
provided as follows : “In case the :said three 
Musammats die, M eon of R my brother s son 
shall be the heir and possessor of the properties. 
All the three ladies survived the testator Held, 
that 8. 124 would operate so as to bar the right 
of M to take under the will. AIR 1926 Pat 356 

(356) (DB). Ill-JftJU 

(7) A Hindu will providing “if my wife dies 
before, my daughter shall get” etc. V* ife not 
dying before the testator — This section bars 
daughter’s legacy. AIR 1917 Cal 258 (260) — 44 
Cal 181 (DB). 

(8) ’Where testator leaves will devising ab- 
solute estate to female with proviso that in the 
event of her death, his nephew is tc be bell and 
no time was specified for the happening of that 
event, gift over to nephew will not take effect, 
the female will take absolute estate in case she 
survives the testator. AIR 1934 Pat 398 (411/ 
= 13 Pat 650 (DB). 


Section 125 — Note 1 

(1) Hindu will— Self -acquired property divid- 
ed i.nd given to two sons— Further clause that 
should either of two sons die without having had 
any male issue tbe survivor to take whole pro- 
perty appertaining to the share of the deceased, 
after undertaking the expenses of maintenance 
of his widow and;of maintenance and marriage of 
his minor daughters — Death of testator leaving 
both sons surviving— Elder dying leaving widow 
and daughter — Survivor held entitled to share 
*v,o HnnonsPfl ntibieefc to obiieations of main- 
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Illustrations 

# 

(i) Property is bequeathed to A and B to be equally divided between them, or to the survivor 
of them. If both A and B survive the testator, the legacy ia equally divided between them. If A 
dies before the testator, and B survives the testator, it goes to B.J 

(ii) Property is bequeathed to A for life, and, after bis death, to B and C, to be equally divided 
between them, or to the survivor of them. B dies during the life of A; C survives A. At A’s death 
the legacy goes to C. 

(iii) Property is bequeathed to A for life, and after his death to B and C, or the survivor, with 
a direction that, if B should not survive the testator, his children are to stand in his place. C dies 
during the life of the testator, B survives the testator, but dies in the lifetime of A. The legacy 
goes to the representative of B. 

(iv) Property is bequeathed to A for life, and, after his death, to B and C, with a direction 
that, in case either of them dies in the lifetime of A, the whole etaall go to the survivor. B dies in 
the lifetime of A. Afterwards C dies in the lifetime of A. The legacy gees to the representative 
of- C.$ 

[1865— S. 112.] 

[Cf : Transfer of Property Act (1882), S. 24.] 

[*] This section applies to Hindus etc. — See S. 57 & Scb. III. 

[t] Survivorship prima facie refers to the point of time mentioned in the gift in 
nearest juxtaposition with the words. 

[1] Here the testator’s death is the ‘time of distribution,’ 

[§] Here survivorship refers to the last antecedent i.e. the death of the legatee 
dying first. 

CHAPTER XI 

OF CONDITIONAL BEQUEST 

126. Bequest upon impossible condition,* — A bequest upon an impossible^ 
' condition is void. ^ 

, Illustrations 

(i) An estate is bequeathed to A on condition that be shall walk 100 miles in an hour. The 
bequest is void. 

Section 125 — Note 1 (contd.) 
taining his widow and daughter. AIR 1914 P C 
60 (62) =r 38 Bom 399. 

(2) Survivors or survivor, meaning of. 1919-1 
Ch 133 (146, 146^1906-1 Ch 47 (54). (Held, snr- 
vivors 'mean others.’) 

(3) A contingent interest will or will not be 
transmissible to *the personal representatives of 
the legatee according to the nature of the contin- 
gency on which it is dependent. If the gift is to 
children who shall live to attain a certain age, 
or shall survive a given period or event, the 
death of any child pending the contingency has 
obviously the effect of striking the name of such 
deceased child out of the class of presumptive 
objects. Where, however, the contingency on 
which the vesting depends is a collateral event, 
irrespective of attainment to a given age and 
surviving a given period, the death of any child, 
pending the contingency works no such exclu- 
sion; but simply substitutes and lets in the 
legatee’s representative for himself. AIR 1951 
Cal 426 (430) =r ILR (1952) 1 Cal 333. 

(4) If at the time of the determination of the 
prior estate, whether it be by disclaimer, or 
because the person to whom the will purports to 
give it witnessed the will or for other reason, 
the gifts following on that estate are still con* 
tingent, there can be no acceleration because, 
the gifts being still contingent, it cannot be 
seen whether they will take effect. Income can- 
not be accumulated pending the contingency, 
for, by giving away the life estate, the tpstator 
has evinced an intention against accumulation, 
and therefore necessarily the income must re- 
gain undisposed of, at all events until the con- 


tingency following on the life interest happens* 
(1957) 1957-3 All E R 66 (68). 

(5) A testatrix by her will gave and Bequeath- 
ed, after making certain 'specific gifts and be- 
queathing pecuniary legacies, the remainder of 
her estate to be divided equally between her two 
sons and her step-daughter M with the direction 
“M’s portion to be hers for life and then to be 
divided equally between her issue.* After the 
death of the testatrix M by a deed renounced and 
disclaimed all the life or other interests in the 
residuary estate of the testatrix. M was about 
fifty-eight years of age and was a widow and 
had three children — Held, that the principle of 
acceleration fell to be so applied as to give the 
fund in eqnal shares absolutely to the three 
children of M to the total and final exclusion 
of M’s grandchildren and remoter issue who 
were non-existent. 1957-3 All E R 52 154). 

(6) Presumption as to survivorship— See Notea 
under S. 108, Evidence Act, 1872, ante. 

(7) See also Notes under S. 24 of the A.I.B. 
Commentary on the Transfer of Property Act, 
1882. 


> Section 126 — Note 1 

(1) Where the performance of the condition 
appears to be the motive of the bequest the 
impracticability of the performance will be a 
bar to the claim of the legatee. In such a case 
the bequest does not take effect. AIR 1922 Cal 
116 <117)=48 Cal 1100 (DB). 
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(ii) A bequeaths 500 rupees to B on condition that he shall marry A’s daughter. A*s daughter 
was dead at the data of tho will, Tho bequest is void. 

[1805— S. 113.3 

[Cf : Transfer of Property Act (1882), S. 25.] 
i ] The section applies to Hindus etc. — See S# 57 & Sch, III. 

[i] Physically or legally. 

127, Bequest upon illegal or immoral condition — A bequest upon a 
Condition, the fulfilment of which would be contrary to law or to morality! is void. 

> Illustrations 

(i) A bequeaths 500 rupees to B on condition tbat he shall murder C, The bequest is void. 

(li) A bequeaths 5,000 rupees to his niece if she will desert her husband. The bequest is void. 

[1865— S. 114.] 

[Cf : Transfer of Property Act (1682), S. Hfl Bjjj I 

[*] The section applies to Hindus etc. — See S. 57 & Sch. III. J|1 jj^B 

[!] Morality contemplated is that which is generally accepted by the civilised world, 
and not what is moral according to tho subjective opinion of the Judge 


BUI Section 127 — Note 

(1) Even though the provisions of the section 
are not applicable to Hindus living in the muffus- 
sal the principle contained therein is applicable 
as a rule of equity and good conscience. (1900) 
23 Mad 613 (615, *616) (DB). 

(2) If the matter of the condition tend to 
provoke or further the doing of some unlawful 
act or to restrain or forbid a man the doing of 
his duty, the condition for the most part is void. 
Such conditions are against the liberty of law, 
and therefore void as well as against the public 
good. 1908-1 Ch 383 (367). 

(3) According to English law, if a condition 
subsequent which is to defeat an estate is 
against the policy of the law the gift is absolute, 
but if the illegal condition is precedent thore is 
no gift. (1888) 39 Ch D 116 (129, 130). 

f4) in determining whether a condition is 
void or not the Court ought to ascertain whether 
its fulfilment necessarily involves ar>y act or 
conduct contra bonos mores or against the welfare 
of the State. If it does not It is valid even 
though its fulfilment is capable of being brought 
about by acts and conduct opposed to tho i uulic 
welfare; 1919-2 Ch 305 (811. »12). 

(5) Where there is any condition the object 
of which is to determine and divest, upon the 
happening of the specified event, estates or 
interests antecedently vested, and that condi- 
tion is void as being contrary to public policy 
thp pifts will be absolute both as regards tho 
real.Dd phonal estate. 1908-1 Ch 383 (386). 

(6) Where there is an unconditional gift it is 
complete at the time when the actual transfer 
takes place and the parties could not afterwards 
import a condition. Even if it were otherwise 
assuming a condition, and an immoral condi- 
tion _it would be the condition that is immoral 
and not the consideration and the gift to which 
an immoral condition is attached remains good 
while the condition is void. (1884) 6 All 313 
<321) = 11 Ind App 44 (PC). (2 All 433, 

Affirmed.) 

(7) Any provision which tends to deter person 
from entering the naval or military services of 
the country is against public good and therefore 
void. 1908-1 Ch 383 (387). 


(8) Where a bequest w&3 made conditional 
on the continuance of the immoral relations 
between devisee and the testator the bequest 
becomes void. (1900) 23 Mad 613 (615) (DB). 

(9) All estates cf inheritance created by gift 
or will so far as they are inconsistent with the 
general law of inheritance are void as such. 
(1872-1873) 3 Ind App (Sup Vol) 47 (66) ** AIR 
1939 Cal 226 (228, 229) = ILR (1939) 1 Cal 63 
(DB). 

(10) Pest nuptial settlement — Husband as- 
signing lands to trustees for the payment of 
rents to his wife so long as she continued to 
co-habit with him or remained his widow — The 
condition restricting wife’s enjoyment cf the 
rent during the time she continued to co-babit is 
not void, 1904-1 Ch 470 (479). 

(11) Will providing that the legatee should 
take nothing if she married before the death of 
her father — Prohibition is valid and not con- 
trary to law and morality. AIR 1932 Cal 350 
(351)=69 Cal 102 (DB). 

(12) Every condition which does not directly 
or indirectly import an absolute injunction to 
celibaov is a lawful condition. Therefore an 

4^ ii V 

injunction to ask consent is a lawful condition 
as not restraining marriage generally. (1798) 
Dick 712 (721)=21 E R 448. 

(13) A parent or appointor disposing by will 
either of hiB own property or of any property 
over which he has a power of appointment is 
perfectly justified in making a provision in 
favour of such of his children as shaB not 
embrace a particular faith and such a provision 
to that effect is not void as opposed to publio 
policy. (1879) II Ch D 959 (967). 

(14) Conditions in the will tbat no ordained 
minister or missionary or member of the Baptist 
Missionary Church should be allowed to be 
elected as deacon or to canvass votes for bis 
election as such deacon and that fermented and 
unfermented wine should be kept at the com- 
munion service of the chapel and that old prac- 
tices are to be observed are neither illegal nor 
impossible. (1913) 40 Cal 192 (209). 

(15) The keeping of a tomb in repair is not an 
illegal object and no rule of law prohibits the 
enforcement of a condition creating a perpetual 
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128* Fulfilment of condition precedent to vesting of legacy * — Where 
a 'will imposes a condition to be fulfilled before the legatee can take a vested interest 
in the thing bequeathed* the condition shall be considered to have been fulfilled if it 
has been substantially complied with. 

Illustrations 

(i) A legacy is bequeathed to A on condition that he shall marry with the consent of B, C, E 
and E. A marries with the written consent cf B. C is present at the marriage, p sends a present 
to A previous to the marriage. E has been personally informed by A of his intentions, and has 
made no objection. A has fulfilled the condition. 

(il) A legacy is bequeathed to A on condition that he shall marry with the consent of B, C 
and D. D dies, A marries with the eonsent of B aBd C. A has fulfilled the condition. 

(iii) A legacy is bequeathed to A on condition that be shall marry with the consent of B, C 
and D. A marries in the lifetime of B, C and D, with the consent of B and C only. A has not 
fulfilled the condition. 

(iv) A legacy is bequeathed to A cd condition that he shall marry with the consent of B, C and 
D. A obtains the unconditional assent of B, C and D to his marriage with E. Afterwards B, C ant! 
D capriciously retract their consent- A marries E. A has fulfilled the condition. 

fv) A legacy is bequeathed to A on condition that he shall marry with the consent of E,. C j-nd 
D. A marries without the consent of B, C and D, but obtains their consent after the marriage* A 
has not fulfilled the condition. 

( vi ) A makes his will whereby he bequeaths a sum of money to B if B shall marry with tbs 
consent of A’s executors. B marries during the lifetime of A, and A afterwards expresses his 
approbation of the marriage. A dies. The bequest to B takes effect. 

(yii) A legacy is bequeathed to A if he executes a certain document within a time specified ir. 
the will. The document is executed by A within a reasonable time, but not within the time 
specified in the will. A has not performed the condition, and is not entitled to receive the legacy^ 

[1865 — S. 115.] ffllHH' BBflflfl 

[Transfer of Property Act (1882)* S. 26.] 

[*] The section applies to Hindus etc. — S.ee S. 57 & Sch. III. 


Section 127 — Note 1 (contd.) 

inducement to do a thing which is lawful. 

(1913) 40 Cal 192 (208, 209). 

(2 6) A defeasance clause in the will of a Parsi 
to the effect that in the event of any person 
entitled to any benefit uDder his will marrying 
a ncn-Parsi or a person not professing the 
Zoroastrian faith, the interest going to that 
person shall be deemed to have lapsed and shall 
go over to the person or persons who shall be 
entitled thereto as if such person had died before 
the testator, is perfectly valid. Such a condi- 
tion is not in any sense “contrary to law or to 
morality”, within the meaning of S. 3 21. Allt 
1948 Bom 329 (320)=ILR (1948) Bom 609 (DB). 

(17) Conditions in restraint of marriage, if 
general, are at least prima facie void. But in 
every case the Court must decide whether the 
motive in taking away a gift was to prevent 
marriage and promote celibacy. "Where the 
motive was not to prevent marriage or puniBh 
the donee in any way for marrying but only to 
secure the proper fulfilment of the objects for 
which the gift was made the condition is not 
void. 1950-2 All E B 1073 (1076, 1078, 1079). 


Section 128 — Note 1 


(DA condition precedent to a legacy could 
not be imported from outside into a will which 
geye the legacy. AIR 1946 Oudh 193 (204)=21 
Lack 314 (DB). 



(2) W B by will appointing his wife and two 
other executors and also appointing his wife 
the sole guardian of his children during their 
minority — Legacies to daughters on their at- 
taining twenty-one or on marriage with the 
consent of guardian or guardians whichever 
should happen first — One of the daughters be- 
fore attaining 21 marrying without consent of 


I U 


guardian, a sole guardian having died previously 
— Held that the principle that where a literal 
compliance with the condition becomes impossi- 
ble without any default of the party it is sufii- 
cient that it is complied with as nearly as 
practicable did not apply to the case as guardian 
or guardians could have been appointed by tbs 
child or by the Court and then the requisite 
consent obtained. (1881) 18 Ch D 61 (65;. 

(3) By an agreement B agreed to pay Be. 5C 
in cash every month during the life-time of A 
in consideration of A having proposed to make 
a bequest of a life interest to his wife and the 
remainder in favour of B and his sons. The 
agreement executed by B contained, inter alia- 
these words : ‘ if T , the executant fail to per- 
form the said contract, the said couUn (that is, 
A) has power to have the same performed by me, 
the executant, through Court.” B, however, 
failed to make any payment to A in terms o. 
the deed of agreement even though A executed 
the will and performed his part of the contract 
— Held that the payment of Rs. 50 per month to 
A during his lifetime did not constitute a con- 
dition precedent to the vesting of the legacy in 
favour of B and as A left the will unravoked 
on his death the will became effective as his 
last will and testament and operated to vest ir 
B an interest in the remainder as therein pro- 
vided. AIR 1953 S C 205 (210) = 1953 SCR 
913. 

(4) By his will the testator had devised and 
bequeathed his properties to his trustees on 
trust for his son F absolutely if he should be 
living at tbe date of tba testator’s death, and 

1 if the present war with Germany shall 

have been terminated and peace have been de- 
clared,’ and added ; “but if my said son shall 
predecease me or if such peace shall not have 
been declared at the date of my death my 
trustees shall hold the said property upo n the 
following! trusts.' On 9th July, 1S51, a n ctice 
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\ 

129. Bequest to A and on failure of prior 'bequest to B* — Where there 
is a bequest to one person and a dequest O' the same thing to another, if the prior 
bequest shall faih < e second bequest shall take effect upon the failure of the prior 

bequest although the failure may not have occurred in the manner contemplated by 
the testator, 

’ Illustrations 

(i) A bequeaths a sum of money to his own children surviving him, and, if they all die under 
18, to B. A dies without having ever had a child. The bequest to B takes effect. 

fli) A bequeaths a sum of money to B, on condition that he shall execute a certain document 
within three months alter A’s death, and, if he should neglect to do so, to C. B dies in the 
testator’s life-time, 'be bequest to C takes effect. 


[1865 — S. 116.] 


[Cf : Transfer of Property Act (1882), S. 27.] 
m This section applies to Hindus etc. — See S. 57 & Sch. Ill, 


Section 128 — Note 1 (contd.) 
was published in the London Gazette in these 
terms : ‘It id notified tbat the formal state cf 
war with Germany ia terminated as from 4 p.m. 
today, 9th July, 1951,’ which was before the 
death of the testator's son ~ Held, that the 
condition for which the will provided was 
satisfied and P became absolutely entitled to 
the property on 9th July, 1951. 1955-1 All 

EE788(7yi). 

(5) Testatrix who died in 1935 gave her 
freehold house ard grounds known as ‘Saint 
Johns,” to her nephew, during his life and from 
and after his death to J if he should (1) survive 
her ard have attained or should attain ihe afe 
of twenty. five years or *2) die in her lifetime 
leaving lawful issue who should survive her or 

(3) survive her and die under the age of twenty- 
five years leaving such issue. By another 
clause she made a bequest cf chattels to go with 
the house, and by another elau-e she bequeathed 
to her trustees a legacy o f * £6,000 upon trutt to 
invest tbe same in their names in some of the 
investments authorised by law aDd to hold the 
legacy on terms similar to those to which the 
chattels were made subject. J died in JP4i 
having attained age of 21 years but never Jbr.vir g 
occupied “Saint «ohns.” W died in Decem- 
ber 1948 — Held, tbat “J shall occupy my free- 
hold property” was a condition w h*ch was void 
for unceitainty, and— J became entitled to bot , 
the chattels and maintenance fund. 190U-- 


til E E 188 (ISO). . . 

(6) Held that there was no gift to ibe plain* 
iff and there was only a direction to defer aunt 
o adopt plaintiff as son of testator and the 
ntenticn cf tbe testator was that plaintiff 
hould take as adopted son and therefore, gift 
□ade to plaintiff was conditioned on his being 
dopted, AIR 1967 S C 207 (/08) = (1966) 3 
> C R 446. (1959 Andb L T 603, Be versed. J 


Section 129 — Note 1 . 

(1) The section which merely incorporates tbe 
rule of tbo Erglish law provides that a gift ever 
Bhall take effect on the failure of a prior bequest 
although the failure may EOt have occurred in 
the mancer contemplated by the ti tutor. Air- 
1914 Cal 570 (571) (DB). 

(2) The failure contemplated by S. 129, is 
the failure of a valid gift. When the gift is 
ab initio void tbe subsequent gifts also must 
fail. AIR 1942 Bom 155 (158)= ILK (1942) 
Born 441. 


(3) Testator bequeathing his property to his 
ninor son and in tbe event cf the miner dying 
after the testator to the testator’s sister — Minor 
son predeceased the testator — Held that S. 129 
did not apply to this case as it applied cnly to 
the prior gift failing altcgetber for want of an 
object. AIR 1935 Mad 119 (120). 

(4) Where the prior gift failed ab initio by 
reason of its object never coming into existence 
the executory gift was held to have taken effect 
notwithstanding that it was intended to take 
effect- in defeasance of tbe prior gift. (1906) 33 
Cal 947 (963) (FB) * (1905) 9 Cal W N 1033 
(1044). 

(5) A testator bequeathed his property in tbe 
following terms : ‘‘My wife is supposed to be 
in the family way : should she bring fos th a 
male issue in tbat case he will be tbe sole heir 
of my property and effects. If on the other 
hand the is delivered of a female child all the 
expenses of her marriage and maintenance till 
that period should be defrayed from my estate. 
In case my son dies before attaining proper aga 
all my estate and property should be taken 
possession of by my brother N.” Testator’s 
widow gave birth to a female child. Held that 
the clause which gave possession of property to 
N in tbe event of son dying before proper age 
was a clause which purported to give him the 
property and that tbe gift over to b* took effect 
on tbe failure of the first gift in whatever mode 
tbe failure took place even though not in the - 
precise manner expressed in tbe terms of the 
gift'. (1888) 15 Cal 282 (289, 291) (SB). 

(6/ Failure cf bequest due to legal invalidity 
— B- 129 applies. ILK (1949) 2 Cal 611 (616). 

(71 By Mb will executed on 17-9-1885 the 
testator gives tbe A schedule properties to his 
three wives for life and a gift ever to his then 
living daughter and her heir3. The 3 schedule 
properties were given to charity. Before the 
gift ever in favour of the daughter could take 
effect she died. Tbe tettatcr had begotten two 
other daughters. Owing to tbeEe changed cir- 
cumstances, the testator added a codicil on 
31-7-1902 by which he directed that his three 
wives should after his lifetime, take both A 
and B schedule properties for their lives without 
power of alienation. Tbe waives should maintain 
the daughters and get them married and keep 
the sons- in-law in the family itself. If any cf 
his daughters should teget a male heir, all tbe 
properties of the testator should belong to that 
male heir. Till that male heir attained majority, 
all the wives of the testator should be bis guar- 
dian. In case no male heir was born to any of 
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130. When second bequest not to take effect on failure of first.* — Where 
ibe will shows an intention that the second bequest shall take effect only in the event 
of the first bequest failing in a particular manner, the second bequest shall not take 
effect, unless the prior bequest fails in that particular manner. 

Illustraticn 

. A makes a bequest to bis wife, but in case she should die in his lifetime, bequeaths to B that 
which he had bequeathed to her. A and his wife perish together, under circumstances which make 
jt impossible to prove that she died before him, the bequest to B does nob take effect. 

[1865— S. 117.] ' - 

[Cf : Transfer of Property Act (1882), S, 27. Para. 2.] 

[*] The section applies to Hindus etc.— See S. 57 & Sch. III. 


Section 129 — Note 1 (contd.) 
iiis daughters, all the properties of the testator 
should go to the charity mentioned in the will. 
The testator died on 31-7-1902. The second 
defendant was born in 19l2, to -one of the 
daughters. Held that as the gift in favour of 
the grandson failed because of the rule in the 
Tagore case S. 13 ! - applied and the second 
bequest (namely, to charity) could not take 
effect since the first bequest did not fail in the 
manner indicated by the testator. AIR 1960 
Mad 283 (266)=ILR (i960) Mad 35. 

(8) The testator’s only next of kin was his 
mother and apart from her his nearest natural 
relations were his uncle E B, and E B’s child- 
ren. He appointed two of these children, to be 
executors of his will. By his will he gave a life 
interest only to his mother, and after her death 
he gave hie estate to E B. The will then pro- 
ceeded t "In the event of my said uncle E B 
dying in my mother’s lifetime then I give my 
said real and personal estate to hia children as 
tenants in common in equal shares.” Held that 
the gift to E B was not conditional and there 
being no intestacy the testator's residuary estate 
became divisible equally between the children 
of E B. 1948-2 All E R 979 (982). 

.(9) Held that on a fair and plain reading of 
the will as a whole the testator intended to 
make a bequest first to S M for her own use 
and benefit and absolutely and forever and on 
failure of that bequest to make a bequest to her 
heirs, executors and administrators for their 
own use and benefit absolutely and forever. In 
the circumstances S. 129 came into play and 
not 3. 130 and although the bequest to S M 
became void under S. 67, and did not fail in the 
manner which was perhaps in the contemplation 
of the testator the substitutional bequest must 
take effect. AIR 1956 S C 747 (753, 754)=1956 
SCR 591. 

(10) Applies to substitutional gift — Gift for 
eome reason not taking effect —Testator making 
substitution to receive the same bequest though 
prior bequest may not fail in precise manner 
contemplated by testator— The bequest becomes 
substitutional. AIR 1970 Mad 471 (473)=(1970) 
2 Mad L J 365. 

(11) It is a general rule that in the case of a 
failure of a prior gift, the particular contin- 
gency must occur as specified in the will; else 
the gift over lapses. The rule laid down in 
S. 129 can be made applicable only ‘as an excep- 
tion’ and in clear cases, where the Court looking 
at all the relevant circumstances of the case, 
including, of course, the will itself, comeB to 
the conclusion that the testator must a fortiori 
have intended the disposition over to take effect 
in the event which has actually happened, 


although it is not the event which he has speci. 
fied in bis will as the one in which the gift 
over is to take effect. AIR 1969 Mad 217 (222, 
223)=(1961 ) 1 Mad L J 108. 

(Affirmed in AIR 1970 Mad 471.) 


Section 130 — Note 1 

(1) Property bequeathed to tbe minor son of 
testator and in the event of his death after the 
death of testator to ihe sister of the testator : 
Minor son predeceasing testator — Held that 
8. 130 applied to the case as the first bequest 
which failed bad not failed in the particular 
manner indicated by the testator and therefore 
the sister was not entitled to succeed. AIR 
1935 Mad 119 (120). 

(2) Will bequeathing the residuary estate to 
the grandson, or grandsons who may be born 
to the son of the testator within ten years of 
the death of the testator — Gift over to grand- 
daughters in the event of grandsons not being 
born as aforesaid- — Grandson born within ten 
years of testator’s death ; Held that the gift to 
the grandson was void. AIR 1926 Mad 936 
(938) (DB). 

(3) The testator’s only next of kin was his 
mother and lapart from her his nearest natural 
relations . were his uncle B and B’s children, 
i he testator appointed two of these children to 
be executors of his will. By his will he gave 
a life interest only to his mother and after her 
death he gave his estate (charged with the pay- 
ment of certain legacies) to his uncle. The will 
then proceeded : “In the event of my said unde 
B dying in my mother’s lifetime then I gave 
my said real and personal estate subject to and 
charged as aforesaid to his children as tenants 
in common in equal shares.” The mother pre- 
deceased the testator and B survived tbe mother 
but died during the testator’s lifetime leaving 
children — Held, that the gift to tbe uncle was 
not conditional there was no intestacy and his 
residuary estate became divisible equally bet- 
ween the children of B. (1948) 2 All E R 979 
(982). 

(4) The testator gave the A schedule proper- 
ties to bis three wives for life and a gift over to 
his then livirig daughter and her heirs. The B 
schedule properties were given to charity. Before 
the gift over in favour of tbe daughter could 
take effect she died. The testator bad two other 
daughters. So he added a ccdicil by which he 
directed that his three wives should after his 
lifetime take both A and B schedule properties 
for their lives without power of alienation. The 
wives should maintain the daughters and get 
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1 ; t. Bequest over, conditional upon happening or not happening of 
Specified uncertain event. — (1) A bequest may be made to any person with the 
condition super. added that, in case a specified uncertain event shall happen, the thing 
bequeathed shall go to another person, or that in case a specified uncertain event shall 
not happen, the thing bequeathed shall go over to another person. 

(2)i In each case the ulterior bequest is subject to the rules contained in 
sections 120, 121, 122, 123, 124, 125, 126, 127, 129 and 130. 


Illustrations 


(i) A sum of money is bequeathed to A, to be paid to him at the age of 18, and if he shall die 
before he attains that age, to B. A takes a vested interest in the legacy, subject to be divested 
and to go to B in case A dies under 18. 

(ii) An estate is bequeathed to A with a proviso that if A shall dispute the competency of the 
testator to make a will, the estate shall go to B, A disputes the competency of the testator to 
make a will. The estate goes to B. 

(iii) a sum of money is bequeathed to A for life, and, after his death, to B, but if B shall 
then be dead leaving a son, such son is to stand in the place of B. B takes a vested interest in 
legacy, subject to be divested if he dies leaving a son in A’s lifetime. 

(iv) A sum of money is bequeathed to A and B, and if either should die during the life of C 
then to the survivor living at the death of C. A and B die before C» The gift over cannot take 
effect, but the representative of A takes one-half of the money, and the representative of B takes 

the other half. 

(v) A bequeaths to B the interest of a fund for life, and directs the fund to be divided at her 
death equally amoDg her three children, or such of them as shall be living at her death. AH the 
children of B die in B’s lifetime. The bequest over cannot take effect, but tho interests of the 
children pass to their representatives. 

[1865—8. 18,] . ' 

[Of. Transfer of Property Act (1882), S. 28.] 

[*] The section applies to Binclus, etc. — See S. 57 & Sch. III. 


Section 130 — Note 1 (contd.) 
them married and keep the son-in-law in the 
family itself. If any of his daughters should 
beget male heir all the properties of the testator 
should belong to him. In 191- a mti-lc child 
was born to one of the daughters. Held that the 
gift under the will in favour of charity and any 
gift which could be spelled out in its favour 
under the codicil was a conditional gift, Ih 0 
gift in favour of the charity could therefore tbke 
effect only if the gift in favour of the grandson 
failed in the particular manner indicated by 
the testator. AIR 1960 Mad 283 (285)= I B R 
{I960) Mad 35 (DB). 

(5) Where the bequest ex facie and in terms 
did not show an intention that the second 
bequest was to take effect only in the event of 
the first bequest failing in a particular manner 
namely, the death of the legatee before the death 
of the testator S, 130 could not apply to this 
bequest. AIR 1956 S C 747 (753)=l956 S O R 
591. 


(6) Failure of prior gift — Gift over when can 
take effect - Intention of testator that gift over 
is to take effect even when contingency occurs 
in manner not specified in will, must be proved 
— Absence of such intention — 8. 133, applies. 
AIR 1969 Mad 217 = {1969} 1 Mad L J 108. 


(7) S. 130 is applicable to conditional bequest 
— Second bequest being conditional on failure of 
earlier event in specified manner — Second be- 
quest does not take effect. AIR 1970 Mad 471 
{473 > =(1970) 2 Mad L J 365. 


Section 131 — Note 1 

(1) A legacy may be bequeathed to A and in 
case of hiB death before or after that of the 
testator to B by reason of S. 131 even though such 


a case would fall outside the scope of S. 124. 
AIR 1932 P C 269 (272, 273)= 59 Ind App 419. 

(2) Section 131 deals with divestment of an 
estate which bad already vested — Begquest to A 
for life and after A’s death to B and C absolutely 
in equal shares with condition that in case 
B or C dies issueless survivor to get entire pro- 
perty absolutely — Death of B issueless after 
A’s death — Held, subsequent legacy in favour 
of C does not take effect as B died after the pro- 
perty devolved absolutely on her- AIR 1972 
S C 639 (641)=(1972) 1 S C J 553 * * AIR 1966 
Pat 40 (44, 45) = 1965 B h J R 410 (DB). 

(3) Termination or extinguishment of an 
estate is different from imposing of restrictions 
on mode of enjoyment of the estate. If the 
intention of testator or donor is to maintain an 
absolute estate and restrictions are only to 
restrict mode of enjoyment or manner in which 
absolute powers should be exercised, the pro- 
vision is a repugnant one. But if the intention 
is to terminate or extinguish absolute estate, 
then provision is defeasance clause. The termina- 
tion or extinguishment of an estate already 
conferred on happening of a contingency may 
be gift over or it may be defeasance simpliciter. 
(1965) 2 Ker L R 283 (291). 

(4) Testator executing will leaving bis estate 
half and half to his two sons — Any eon dying 
soilless, surviving son to take his share: Held 
that S. 131 applied to the case and the clause of 
defeasance was valid. AIR 1931 Cal 499(50l)(DB), 

(5} A made a will of his self-acquired pro- 
perty in the following terms: “After my death 
my son L and my three daughters (3, G and T) 
will be 'maliks’ in equal shares of my property... 
— _ If L, my son, because of his being 

dumb cannot be married and be dies childless 
then of the share of his property T, my said 
daughter, will become the owner” L got married 

but died childless. Held that the dominant 

0 
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Section 13i — Note 1 (contd.) 
intention cf A was to benefit T and to confine 
the porperty to his own children. The de- 
feasance clause to which estate conferred upon L 
was subject to was not opposed to any rule of 
law. ft therefore came into operation and his 
share would go to T. AIR 1966 Punj 45 (46). 

(6) The will in question, first allotted the 
properties to G with right to take patta, pay 
Government tax and jenmi purappad and collect 
all rents and enjoy absolutely (sampoorna 
avakasai. The will further provided that if G 
died without any male child, the properties 
were to devolve on other legatees absolutely. 
Held that the absolute estate created in favour 
of G was reduced to a mere life-estate on the 
non-happening of the event of the birth of a 
male child to him and tbe estate went over to 
the other legatees. AIR 1880 Ker 183 (186) = 
I Jj R (1959) Ker 1040. 

(7) Will providing that M one of the two sons 
of the testator should give one half of tbe pro- 
perty to V the other son if he should turn to 
good ways and reside with M respectably after the 
testator’s death— Testator died immediately — V 
living in amity with M for 2 or 3 years : Held 
that under S. I3t half the estate which vested 
in M became vested in V on the happening of 
the uncertain event contemplated by the will. 
AIR 1924 Bom 288 (299) (DB). 

(8) Where absolute estate is granted to first 
donee in terms clear and explicit and where the 
intention of the testator to grant absolute estate 
is plain and unequivocal gift over of what re- 
mains at death of first donee cannot be construed 
as cutting down absolute estate to life interest — 
Where it is not clear from language used by 
testator whether interest granted to first donee 
is an absolute interest or a limitted interest, 
addition of a gift ever indicates that the first 
donee should have no more than a limited 
interest. (1973) 14 Guj L R 45 (52 to 54) (FB). 

[See also AIR 1960 Ker 183 (185)= I L R 
(1959) Ker 1040. 

(9) A bequeathed a share of his property to 
his daughter S and to her children after her 
death. He further provided that in the event of 
b’s death isaueless the property should go to one 
S 0. The will imposed no other restrictions on S 
in relation to the property. It was held that S 
took an absolute estate and that the further 
clause was inoperative, being repugnant to such 
an absolute estate. (1950) 65 Mys H 0 R 115 
( 120 ). 

(10) Where the conditions found in a will 

are not conditions which follow an absolute 

* a , 

bequest but tbe bequest itEelf is subject to those 
conditions the failure of the devisee to comply 
with those conditions deprives him of the 
bequest and confers it on the one entitled to 
take on such failure. Such conditions even if 
they are to be taken as subsequent conditions 
cannot be rejected as invalid, because the pro- 
visiors of S. 131 recognise the validity of such 
conditions. 1954 All L J ISO (183). 

(11) The devise, which gives an absolute 
right to a legatee in existence after the death 
of the widow who is given a limited interest, 
cannot be said to be one in contravention of 
Hindu law. Similarly it is also competent to a 
Hindu to make a grant of absolute interest de- 
feasible on the^happeniDg of a certain subsequent 
evert. AIR 1956 Hyd 153 (158) = I L R (1956) 
Hyd 107 (DB). 

, fS ■ ■ . 


(12) On construing the provisions of a will 
held that the testator contemplated that he 
would be buried as Sanyas! in a Samadbi 
Matam and that the directions for dharmama in 
the later clauses of the will were all part of the 
testator’s scheme for keeping alive his memory 
and did not disclose any independent charitable 
intent — As the testator never became a Yatra 
Sanyasi and was not buried in a Samadbi 
Matam it became impossible to give effect r,o the 
scheme of the will and all the trusts declared 
by the will failed. AIR 1950 P C 37 (38, 39). 
(aIB 1945 Mad 217, Reversed.) 

(13) Bequest of entire estate for life to t=sta r 
tor’s three widows and after their death abso- 
lutely to daughter’s son, if any, otherwise to 
daughter absolutely — Bequest of ten villages 
to testator’s nephew R for life after death of 
three widows and after R’s death to his male 
issue, if any, absolutely or otherwise to 
daughter — Testator dying leaving his three 
widows, daughter’s , son 8 and nephew R — On 
construction held that S would take entire estate 
after death of three widows subject only to a 
life interest in ten villages in favour cf B and 
a further defeasance provision in event of R 
leaving male issue. AIR 1950 P C 70 (72) = 
52 Bom L R 485. 

(14) It is competent to a Hindu in making 
a will to make provisions that the estates which 
he creates and gives to the recipient may be 
divested or defeated by something which takes 
place after, provided that the event must happen 
immediately on the close of a life in beiog at 
the time of the gift and that the defeasance by 
way of gift over must be in favour of somebody 
in existence at the time of the gift. (1S£9> 15 
Cal 383 (392) = 16 Ind App 29 (PC) * (1897) 
24 Cal 834 (850) (SB) * (1863) 9 Moo Ind App 
123 (135) (PC) * AIR 1920 Bom 281 (283) * AIK 
1921 Bom 262 i264)=45 Bom J.058 (DB). 

(15) A Hindu governed by the Dayabhag died 
leaving a will whereby be bequeathed his pro- 
perty in trust to defray and pay out of the in- 
come thereof the expenses ot tbe maintenance cf 
his eon B. R’s wife A and their eon T and any 
other son or sods who may be born of them 
during their lifetime, during their respective 
lives. Subject to such right of maintenance the 
trustees wore to hold the property for the ab- 
solute use and benefit of T or any other son or 
sons or R who may be living at testator’s 
death or may be born witbin twenty years 
after the testator’s death. In the event of X and 
any other son or sens of R as may lie living 
or born as aforesaid, all dying without malo 
issue him or them surviving then the propei tv 
was to be distributed between the nephews 
and grand nephews : Held, that the gift to the 
grandsons who might be born after the testator’s 
death was invalid but that did not make the gift 
to T and such other son or sons of R v, ho 
might oe living at the testator’s death invalid. 
The gift over to the nephews and grand nephews 
did not infringe tbe rule against remoteness 
and took effect. AIR 1951 Cal 426 (429)=ILR 
(1952) 1 Cal 333. 

(16) Testator after conferring absolute estate 
on sons providing that in the event of tteir 
dying sonless, their widows or daughters shall 
not get the property but only maintenance : 
Held that the proviso did not operate as a 
defeasance clause because it did not reduce the 
absolute estate into a life estate and was also 
repugnant to the grant of an absolute estate and 
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132. Condition must be strictly fulfilled. — An ulterior bequest of the 
kind contemplated by section 13 1 cannot take effect, unless the condition is strictly 
fulfilled.! . nH Y 

Illustrations 


(i^ A legacy is bequeathed to A, with a proviso that, ifrlie marries without the consent of B, C 
and D, the legacy shall go, to E, D dies. Even if A marries without the consent of B and C, the 
gift to E does not take effect. 

(ii) A legacy is bequeathed to A. with a proviso that, if he marries without the consent of B, 
he legacy shall go to C. A marries with the consent of B. He afterwards becomes a widower and 

marries again without the consent of B, The bequest to C does not take effect. 

(iii) A legacy is bequeathed to A, to be paid at 18, or marriage, with a proviso that, if A dies 
under 18 or marries without the consent of B, the legacy shall go to C. A marries under 18, 
without the consent of B. The bequest to C takes effect. 

[1865—8. 119,] 

[Cf. Transfer of Property Act (1882), S. 29.] 

[*] The section applies to Hindus etc. — See S. 57 and Sch. III. 

[t] Conditions subsequent are construed with great strictness, as they go to divest 
estates already vested. 


Section 131 — Note 1 (contd.) 
to Hindu law because it set up a line of inherit- 
ance unknown to Hindu law. AIR 1939 Cal 226 
(228, 229)=ILR (1939) 1 Cal 63 (DB). 

(17) Condition subsequent in defeasance of 
vested interest — To be construed strictly 
Breach of condition — Clear and very strong 
evidence of its breach essential to operate as 
forfeiture of vested interest. AIR 1969 Ker 207 


I211)=i968 Ker L J 749. 

(18) A condition subsequent in restraint of 
marriage is only orima facie and not per se void. 
1950-2 All E R 1073 (1076, 1079). (Held that 
as the motive for imposing the condition wa$ 
only to ensure the ultimate disposition of the 
property according to the testator’s desire the 
condition was not bad.) 


(19) Bequest in favour of B —Condition super* 
idded that if he as well as his male issue would 
lie without leaving behind any legitimate male 
SBue then agnates of testator would get pi o- 
perties as absolute owner — Event of death of B 
nr of bis son though specified was uncertain ■ 
Provisions of S. 131 attracted and ulterior be- 
quest in favour of agnates is contingent and 
subject to rules contained in S. 124 Unless 
lies during life-time of testator, 1. e. , specified 
.nicer tain event happens, legacy in favour o 
ignates cannot take effect. A I R 19f0 Pa 

151, 152, 157 )=:IIjR 48 Pat ' 

[See also ILK (1959) 1 Cal 381 (385) (DB).] 

(20) A clause in the will of a Parsee testator 
directed that if any person who was entitled to 
my benefit under the will of the testator should 
marry & non-Farsee or a person not pro es sing 
the Zoroaetrian faith then the interest going o 
that person should be deemed to have lapsed and 
should go over to the person or persons who 
would be entitled thereto as if such person had 
lied before the testator. Two of the three 
daughters of a niece of the testator who were e 
legatees, married Hindus : Held that the clause 
was in the nature of a defeasance clause ana 
B. 131 applied. The gift over was valid and 
came into operation as the two l®6^ e ®;Fkftd not 
complied with the condition. A1 i. ‘ 

U9 (320)=IL i (1943) Bom 509 (DBh 

(21) A clause of defeasance in order to be 
operative must contain expreei worda or worde 
of necessary implication of a gift over to a 
definite person or persons. (1205) 32 Cal 861 
'869) (DB) * AIR 1952 Hag 327 (330)=ILR (1853) 
Nag 170 (DB). 


(22) Failure of condition subsequent — Estate 

vests absolutely in legatee. AIR 1925 Lah 594 
(595) (DB). * 

(23) The word ‘interest* in S. 28, T. P. Act, 
has the same meaning as the thing bequeathed 
in S. 131 .of this Act. AIR 1935 Pat 401 (403) 
= 14 Pat 640 (DB). 


Section 132 — Synopsis 

1. Scope, 

2. Condition of residence. 

1. Scope. — (1) Hindu widow’s power to adopt 
cannot be controlled by the will of her deceased 
f ather-in J law — adoption contrary to the terms of 
will — Son’s right to take under will as persona 
designata will be affected — His rights as grand- 
son of testator however are not affected. AIR 
1920 Bom 295 (295, 296) (DB). 

2. Condition of residence. — (1) There is 
nothing in law to prevent a testator giving an 
absolute estate with the condition superadded 
that the legatee shall live in a particular house. 
(1913) 17 Cal W N 39 (41) (DB) * (1857) 24 Cal 
646 (655, 656) (DB). 

(?) To reside at a house means that a man is 
to be found at that house whenever he is wanted, 
that for that bouse be is rated to the poor rate, 
or is on the Parish or the Government rate-books, 
and that there he has a home. (1884) 25 Ch D 
605 (610). (Devise of residence — Condition that 
legatee stayed at least for six months, not con- 
secutively, in the house and took possession of 
the house within bix months after the testator’s 
death — Legatee performing condition as to posse- 
ssion but failing to stay for six months although 
he paid the taxes, kept a staff of servants and his 
son stayed on the place : Held he resided in the 
house and no forfeiture was incurred.) *(1907) 
1 Ch 231 (236). (Residing means personally 
residing making the place as one's home. Using 
it as a place of rest and amusement is not resi- 
ding in it.) 

(3) A Hindu widow is not entitled to main- 
tenance by residing elsewhere without a cause 
if she was directed by her husband to be main- 
tained in the family house. (1831) 15 Bom 236 
(237) (DB). (Ind App (8uppl Vol) 203 (PC), Poll.) 

(1889) 13 Bom 218 (221) (DB). (Bequest to wife 
to the effect that if she comes to live at leata.or’s 
place, she is to have ono of the houses and 
Rs. 15 miscellaneous expenses — Wife residing 
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133. Original bequest not affected by invalidity of second. * — If the 

ulterior bequest be not valid the original bequest is not affected by it. 

Illustrations 

(i) An estate is beqaeathed to A for bis life with condition super-added that, if he shall not 
on a given day walk 100 miles in an hour, the estate shall go to B. The condition being void, 
A retains his estate as if no condition had been inserted in the will.f 

(ii) An estate is bequeathed to A for her life and, if she do not desert her hushand, to B. 
A is entitled to the estate during her life as if no condition had been inserted in the will.} 

(iii) An estate is bequeathed to A for life, and, if he marries, to the eldest son of B for life. 

B, at the date of the testator’s death, had not had a son. The bequest over is void under section 
105 and A is entitled to the estate during his life.§ 

[1865 — S. 120.] 

[Cf. Transfer of Property Act (1882), S. 30.1 
[*] Section applies to Hindus, etc. — See Sec. 57 & Sch. III.] 

[t] Here the condition subsequent is impossible. 

[+] Here it is void being contra bonos mores. 

[v] Here the gift over ia void, by reason of being too late. So it would be where the 
condition subsequent is too vague for the Court to enforce it. 


134. Bequest conditioned that it shall cease to have effect in case a 
specified uncertain event shall happen, or not happen.* — A bequest may be 
made with the condition super. added that it shall cease to have effect in case a speci- 
fied uncertain event shall happen, or in case a specified uncertain event shall not 
happen. 


Section 132 — Note 2 icontd.^ 
at her parents — Suit by wife for arrears of 
maintenance : Held, she had just cause for 
residing apart and did not forfeit her mainte- 
nance.) * v 1908) 8 Cal L J 489 (495) (DB). 


Section 133 — Note 1 

# 

(1) When subsequent bequests are made upon 
happening of certain condition; fact that these 
ulterior gifts are not valid does not and cannot 
affect validity of prior bequest or gift* AlK 1935 
All 1042 (1046) — 58 All 467 *(1900) 4 Cal W N 
671 (677) (DB), 

(2) Residue after meeting certain charges and 
expenses left by testator to his son to be dealt 
with at his pleasure till the son’s sons attained 
the age of 21 — Son to divide it equally amongst 
them after retaining bis share on their attaining 
that age : Held that gift to grandsons of the 
testator was void under Ss. 114 and 115 and tbat 
the son took an absolute estate. (1896) 20 Bom 
450 (463) (DB). 

Section 134 — Note 1 

(1) Section 134 is a departure from English 
law, viz., that a gift may be coupled with a 
condition that on tbe happening or not happen- 
ing of a specified uncertain event, it shall cease, 
and that to effectuate tbe defeasance a gift over 
is not necessary as required by English law. 
According to this section, if the condition tub- 
quent is valid, if accompanied by a gift over, it 
will be equally valid without the 'gift over. In 
England it is treated as in terrorem. Tbe con- 
dition referred to in this section is a condition 
subsequent which terminates an interest. It is 
not a conditional limitation which creates an 
interest in a third person. AIB 1942 Sind 145 
(152) = IDE (1942) Ear 392. 


(2. Will executed by Hindu in 1899 * Held, in 
absence of any rule of Hindu law, the validity 
and binding effect of a forfeiture clause must be 
determined according to principle involved in 
8. 121 of Act of 1865 (now S. 134). AIB 1942* 
Sind 145 (162) = ILR (1942) Kar 392. 

(3) On construction of will, held tbat the 
bequest was in favour of testator’s daughter’s 
son of the entire taluqa including certain villages 
and was liable to be defeated so far 83 the latter 
villages were concerned, only if certain life 
tenant thereof died leaving any male issue. AIR 
1947 Oudh 45 (61) = 21 Luch 463 (DB). 

(4) A Hindu bequeathed certain properties to 
various persons including his brothers and pro- 
vided that if any of his brothers raised any 
dispate regarding any of the provisions of the 
will and his sole right to tbe properties bequea- 
thed and refused to acknowledge his right tc 
make the will, ho would forfeit any benefit 
given to him by the will. ODe of tbe brothers 
M instituted a suit in 1905 contesting tbe will. 
It was held that M incurred forfeiture of legacy 
by institution of the suit. AIK 1942 Sind 14*5 
(162) = ILR (1942) Ear 392. 

(5) Where according to the will the devisee 
was to have an interest so long as he resided in 
the house of the testator his maternal grand- 
father, it was held that the restriction was 
imposed as a condition and not as an indication 
that the interest created was a life estate and 
that the condition was perfectly legal under 
this section. AIR 1916 Oal 654 (656) (DB). 

(6) See also Notes under S- 31 of the A. I. R, 
Commentaries on the Transfer of Property Act, 
1882. 

English cases 

(7) In English law property, whether real or 
personal, can be validly limited to a person 
until marriage. Tbe ambit of this rule is con- 
fined to conditions attached to devistB or be- 
quests of property and it does not relate to 
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Illustrations 

(i! An estate is bequeathed to A for his life* with a proviso that, in case he shall out down a 
certain wood, the bequest shall cease to have any effect. A cuts down the wood. He loses his life- 
intorest in the estate. 

(ii) An estate is bequeathed to A, provided that, if he marries under the age of 25 without the 
consent of the osecutors named in tbe will, the estate shall cease to belong to him* A marries under 
25 without the consent of the executors. The estate ceases to belong to him, 

(iii) An estate is bequeathed to A, provided that, if he shall not go to England within three 
years after the testator’s death, his interest in the estate shall cease, A doe3 not go to England 
within the time prescribed. His interest in the estate ceases. 

(lv) An estate is bequeathed to A, with a proviso that, if she becomes a nun, she shall cease to 
have any interest in tho estate. A becomes a nun. She loses her interest under the will. 

(v) A fund is bequeathed to A for life, and, after his death, to B, if B shall be then living, 
with a proviso that, if B shall become a nun, tbe bequest to her shall cease to have any effect. B 
becomes a nun in the*lifetime of A. She thereby loses her contingent interest in the fund. 

[1865—s. 121.] | If I II I hbI II H 

[Cl : Transfer of Property Act (1882), S. 31.] 

[*] The section applies to Hindus etc. — See S. 57 and Sch. III. 

* 

135. Such condition must not be invalid under section 120.*— In order 
that a condition that a bequest shall cease to have eltect may be valid, it is necessary 
that the event to which it relates be one which could legally constitute the condition 
of a bequest as contemplated by section 120. 

[1865—S. 122.] 

^■|cf : Transfer of Property Act (1882), S. 32.] 

[*] Section applies to Hindus etc,— See S. 57 and Sch. III. 



136. Result of legatee rendering impossible or indefinitely postponing 
act for which no time specified, and on non-performance of which subject- 
matter to go over.* — Where a bequest is made with a condition super. added that, 
unless tbe legatee shall perform a certain act, the subject-matter of the bequest shall 
go to another person, or the bequest shall cease to have effect but no time is specified 
for the performance of the act; if the legatee takes any step which renders impossible 
or indefinitely postpones the performance of the act required, the legacy shall go as if 
the legatee bad died without performing such act. 


Section 134 — Note X (contd.) _ n _ 

limitations themselves. 1955*2 All E R 

(906). 


vested estate is to determine. 1953-1 All E B 
357 (369), 


(8) In English law while a condition subse- 
men t in general restraint of marriage is prima 
iacie void, at any rate when imposed on a gift 
Df personality, a condition m partial restraint of 
narriage is certaintly not void and * * * 8 9 * * * , w 

therefore of receiving legal recognition. , 

aowever differed in its treatment of re a , 

sersonality when dealing with the fu* . * ^ . 

is to how far and under what conditions ; sueh 

recognition should be given. * or > . , . 

condition subsequent in partial reat J® . • 

marriage was effective to determine . „ 

the case of a devise of reality even J 7 * . * 

new limitation to take effect on the forfeiture so 
that a residuary devisee or heir came in of his 
own right a condition subsequent in partial 
restraint of marriage when annexed to a bequest 
of personality was ineffective to destroy 
unless the will in question contained an explici t 
gift over of the legacy to another legatee. And 
for this purpose a mere res uduaty Mueat 
not treated as a gift over. 1955-2 All E R 903 
(903). 


(9) A condition subsequent which may involve 

forfeiture must be such that the Court f* 13 .!’ 6 * 

from the beginning, precisely and distinctly, 

upon the happening of what event the preceding 


Section 135 — Note 1 

(1) A testator devised his dwelling house and 
other property “to the eldest of the sons of F 
(except his son H) who should be a member of 
the Church of England and an adherent to the 
doctrine of that Church," and in case there is 
no feueh son of F, then on death of F the pro- 
perty was devised to W. Held, that the condition 
was void for uncertainty. 1963-1 All E R 308 
(3X3). 


Section 136 — Note 1 

(L) Bequest to wife for life aDd after her 
absolutely to A provided A resided in the 
ancestral house — On A’s failure to so reside, 
property to go to other relations on same condi- 
tion— A joining with testator's widow in selling 
the ancestral home : Held, A by bis own act 
rendered the performance of tbe condition super- 
added to bis absolute estate impossible and 
hence incurred forfeiture of the game. (1913) 17 
Cal W N 39 (41) (DB). 
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Illustrations 

(i) A bequest is made to A, with a proviso that, unless he enters the Army, the legacy shall go 
over to B. A takes Holy Orders, and thereby renders it impossible that he should fulfil the condi- 
tion. B is entitled to receive the legacy. 

(ii) A bequest is made to A, with a proviso that it shall cease to have any effect if he does not 
marry B’s daughter. A marries a Btranger and thereby indefinitely postpones the fulfilment of the 

■conditions. The bequest ceases to have effect. 

[1865 — S. 123.] 

[Of : Transfer of Property Act (1882), S. 33.] 

[ ■ ] Section applies to Hindus etc. — See’-S. 57 and Sch. III. 

137. Performance of condition, precedent or subsequent, within speci- 
fied time. Further time in case of fraud. * — Where the will requires an act to he 
performed by the legatee within a specified time, either a3 a condition to be fulfilled 
before the legacy is enjoyed, or as a condition upon the non-fulfilment of which the 
subject-matter of the bequest 13 to go over to another person or the bequest is to cease 
to have effect, the act must be performed within the time specified, unless the perfor- 
mance of it be prevented by fraud, + in which case such further time shall be allowed 
as shall be requisite to make up for the delay caused by such fraud. t 

[ 1863 — S. 124 .] ' " ' 

[Cf : Transfer of Property Act (1882), S. 34.] 

Section applies to Hindus etc. — See S. 57 and Sch. III. 

[+] Fraud means error caused by a mendacious statement, express or implied. 

See also S. 25 of the Penal Code, 1860. 

[t] In the case of a condition precedent, when the Act is required to be performed 

within a specified time after testator’s demise, the computation of the term will 

be exclusive of the day of his death. 

CHAPTER XII 

OF BEQUESTS WITH DIRECTIONS AS TO APPLICATION OR ENJOYMENT 

* 

138. Direction that fund be employed in particular manner following, 
absolute bequests of same to or for benefit of any person.* — Where a fund is 
bequeathed absolutely to or for the benefit of any person, but the will contains a 
direction that it shall be applied or enjoyed in a particular manner, the legatee shall 
be entitled to receive the fund as if the will had contained no such direction. 

Section 137 — Note 1 

(1) In case of conditional 'limitation, be.. a 
devise over to some other pereon on happening 
of event, the Court cannot relieve against forfei- 
ture if the event has taken place. (1907) 14 Ve3 
Jun 341 (346, 347) = 33 EE 552. 

(2) Even conditions subsequent to defeat 
vested estates must be construed strictly, and 
to work a forfeiture there must be shown a breach 
of a defined line of conduct which the parties 
concerned must reasonably have known would 
work a forfeiture. (1866} 7 R L C 707 (721, 728). 

(Legatee prevented by vis major from fulfilling 
condition — There is no forfeiture.) 

(3> Neither ignorance, illness nor neglect on 
the part of the executor to inform __ the legatee 
can excuse him from not complying with the 
direction eo as to entitle him to the gift. (1873) 

16 Eq 92 (96| *(1874) 16 Eq 290 (297). (Want 
of knowledge of contents of the will.) * (1874) 18 
Eq 243 (245). 

(4) Where condition is a condition subsequent 
and the devisee was prevented from performing 
it bv an act of God he or his representative! will 

not be deprived of the bequest. 1903-1 Ch 749 
(766). 


(5) Where the legatee is prevented from per- 
forming the condition of the will by duress no 
forfeiture is caused by the failure. (1893) 20 Cal 
15 (17) (DB). 

(6) A condition subsequent which is impossi- 
ble of performance will not bind the devisee and 
he need not comply with it in order to retain 
the bequest. 1904-1 Ch 252 (259). 

(7) See also Notes under S. 37 of the A. I. B. 
Commentaries on the Transfer of Property Act, 
1882. 


Section 138 — Note 1 

(1) Where absolute interest is granted, to 
first donee in clear and explicit terms, and where 
testator’s intention to grant absolute estate is 
plain and unequivocal, gift over of what remains 
at the death of first donee cannot be construed 
as cutting down absolute estate to life interest. 
But wheie it is not clear from language used 
by testator whether interest granted to first 
donee is an absolute interest or life interest, 
addition of a gift over indicates that first donee 
should have no - more than a limited interest- 
Where interest is granted to first donee in terms 
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HI y Hof-: 

annutt rior 0 a" nr°M 16 ^ eqa ® at . hed toward ! purchasing a country residence for A, or to purchase an 
amided to do BO.t &ny buslnes8 ‘ A chooses fco receiva ‘ ha legac y in money. He ia 

, [1865 — S. 125.] < l 111 II I ■ 


[Cl : Transfer of Property Act (1882), Sa. 10, 11 J 
[ + ] The section applies to Hindus etc.— See S, 57 and Sch. III. 

^i] E\en against express directions o? the testator, for a Court cannot compel a 

legatee to do what he may undo the very next moment, as by selling the 
house or giving up the business. 


Section 138 — Note 1 (contd.) 
which clearly and explicitly connote a life 
interest, question of considering whether it is 
an absolute interest or life interest does not arise. 
<1973) 14 Guj L R 45 <52 to 54) (FB). 

(2'> Fection applies only where the beqnest is 
absolute and not where it is limited to the life 
of the particular legatee. AIR 1930 Cal 731 (732) 
(DB) +* AIR 1940 Bom 76 (771 = I LB (1940) 
Bom 254 (DB). 

(3) When a property is transferred absolutely 
it must be transferred with all its legal inci- 
dents and it is not competent to the grantor to 
sever lrom the right of property incidents which 
the law inseparably annexes to it — There is 
nothing in Hindu law which permits a departure 
f . rom this principle, (1882 ) 4 Mad 200 <202, 203) 
(DB). 

(4) A man cannot by gift inter vivos or by 
will* give property absolutely to another and 
yet control his mode of enjoyment in respect of 
partition or otherwise. (1881) 6 Cal 106 ( 116) r * 
(1876) 1 Cal 104 (107)**(1891) 15 Bom 443 (449). 
(Testator directing the net income during the joint 
lives of his wife and his daughter to be applied 
in payment of monthly allowances to them and 
the residue for the purpose of the wife and 
daughter and daughter’s children in such 
manner as the trustees think proper — Directions 
amount to a gift of residue to use of wife and 
daughter in equal preportions absolutely — Direc- 
tion that the trustees should control the manner 
of the expenditure held could not be given 
effect to.) 

(5) If in a will a legatee is given in clear and 
unambiguous terms an absolute interest in pos- 
session, then it is not permissible to cut down 
that provision by reading it along with some 
subsequent provision in the will. In such a case 
the proper method of construction is to regard 
any subsequent provision which attempts to cut 
down or restrict the absolute interest, as void as 
being contrary to S. 138- ILK (1949) 1 Cal 298 
(309). 

(6) Where in a deed of gift or _will an absolute 
estate of inheritance is created in favour of a 
person any subsequent clause which purports to 
restrict that interest is invalid and the donee or 
legatee takes an absolute estate as if the deed 
contained no such restrictive condition. The 
rule ie the game even if the restriction is for a 
limited period only. AIR 1933 Lab 201 (202, 
203 J — 14 Lah 353 (DB). (Testator after declaring 
his eodb absolute owners in equal shares of his 
property reBtrictirg alienation or partition until 
the last cf them became a major : Held that the 
restriction was invalid./ 

(7) Where the terms of the earlier portion of 
a will were to the effect that the devisee was to 
enjoy the property absolutely or with all rights 


It was held that what was conferred on the 
devisee was an absolute estate and therefore the 
the restrictions on his power of transfer found 
in the latter part of the will had to be ignored 
as repugnant to the interest already created. 
AIR 1960 Ker 183 (185)=ILR (1959) Ker 1040 
(1911) 13 Bom L R 141 (149) (DB) * * (1897) 24 
Cal 406 (411, 412) (DB). 

(8) A person bequeathed by will his properties 
to his sons in specific shares — By a second and 
third will he imposed conditions restraining 
partition personal possession of the specific 
share and alienation of the property allowing 
the sons to get only profits according to their 
specific shares ; Held that these clauses which 
imposed restrictions were invalid and void and 
therefore did not affect the gift in first will. 
(1S88) 15 Cal 409 (420, 421) = 15 Ind App 37 
(PC). 

(9) Bequest of estate absolutely with an added 
condition that in the event of legatee selling 
it she was to pay certain legacies : Held that 
the condition to pay legacies on sale wa 3 repug- 
nant and void. 1898-2 Ch. 353 (356, 357). 

(10) S. 138 which creates a right in the 
legatees to receive a fund without regard to the 
direction to which it refers prescribes no remedy 
and provides none and hence the District Judge 
has no power to order removal of executor and 
delivery of legacies on an application by legatees. 
(1967) 1 Mys L J 339 (340) (DB). 

(11) By a will A bequeathed certain lands 
to G and then to her step-daughter in these 
terms : “Those lands should be enjoyed by G 
during her lifetime and after her lifetime they 
shall pass to her step-daughter S. If S has no 
issues, the same shall after her lifetime, pass to 
dowhitras and their issues**. Held it created in 
favour of 3 an absolute estate and the clause 
which provided for the devolution on her death 
issueless being one in derogation of the absolute 
estate granted earlier was repugnant to that 
estate. AIR 1958 Andh Pra 447 (449) (DB). 

(12) Where the material portion of a will was 
as follows; ‘‘You shall with all independent 
powers (serva swathanthra mulatho) enjoy the 

entire properties Till your lifetime the 

properties that* will remain thereafter shall 
pass to .... who are principal heirs but they 
shall not at all pasB to your heirs,” it was held 
tbat the will began by conferring absolute estate 
on the daughter and the subsequent words did 
not in any way affect the absolute nature of the 
estate. AIR 1955 N U C (Mad) 3156. 

(13) Bequest to wife of a sum of money to be 
credited in the books of the shop of B and 
interest to be paid to her half-yearly — Money 
to be paid to her if demanded by her during her 
lifetime for good works — Otherwise money to be 
used by B, at his pleasure : Held that the testa- 
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139. Direction that mode of enjoyment of abso ute bequests is toMIS' 
restricted, to secure specified benefit for legatee.* — Where a testator absolutely 
bequeaths a fund, so as to sever it from bi3 own estate, but directs that the mode of 
enjoyment of it by the legatee shall be restricted so as to secure a specified benefit for 
the legatee; if that benefit cannot be obtained for the legatee, the fund belongs to him 
as if the will had contained no such direction. 

Illustrations 

(i) A bequeaths the residue of bis property to be divided equally among bn daughters and 
directs that the Bbares of the daughters shall be settled upon themselves respectively for life and be 
paid to their children after their death. All the daughters die unmarried. The representatives of 
each daughter are entitled to her share of the residue. 


Section 138 — Note 1 (contd. » 
tor’s intention was to bequeath the money 
absolutely to his wife with directions as to its 
application or enjoyment and therefore the 
mention of good works did not limit the absolute 
right of the testttcr’s wife to the money. (1898) 
22 Bom “374 (777) (DB). _ ' 

(14) A will contained the following directions 
as to the devolution of a fund “I hereby give 
devise and bequeath to my grand children by 
my late daughter, also to my grandson and his 
step-brother in equal shares the benefit, interest 
and profit that shall arise and accrue from and 
out of the fund . . . .” and “I hereby direct 
that the fund sba'l be a continuing fund to all 
time and that the interest and profit derived 
therefrom shall be received and enjoyed as 
expressed in this will not only to the legatees 
to whom such has been bequeathed by me but 
the same shall be inherited by any child or 
children rf them from time to time and from 
one generation to another in accordance with 
all legal rights”; Held, that the words referring 
to children of the legatees in the latter clause 
were words of inheritance and not of purchase 
and that their effect was to give an absolute 
interest in the fund to the legatees. (1892) 15 
Mad 448;(467). 

(15) Grant pf mirasi taluk to A. for her life 
and then to her adopted son if she adopted one 
for his life — On the death of adopted son the 
estate to go to bis sons- grandsons etc., by right 
of inheritance in the male line — Estate to revert 
to gramtor or heirs after A’s life in the event of 
A not adopting or where she adopted if the 
adopted son died sonless — Forfeiture also in 
case the estate was attached or sold: Held, on a 
construction of the grant that no absolute estate 
was created. (1908) 35 Cal 1069 (J073)(DB). 
(Case decided under the Transfer of Property 
Act.) 

(16) Where there is a direction implying a 
postponement of the division of the residue for 
ten years or until the death of t be last surviv- 
ing sons the direction is inoperative the interest 
to which it attaches being absolute. AIR 1923 
P C 122 (127). 

(17) If an estate is given in terms which con- 
fer an absolute estate on the donee and then 
further interests are given merely after or on 
the termination of that donee’s interest his 
absolute interest is not cut down and the further 
interests fail. AIR 1933 Bah 365 (368)==14 Lah 
486 (DB). (Donees Hindu widows with full 
powers ol alienation - Gift over will not curtail 
it.) 

(18) If by the terms cf a will an absolute 
interest in certain property is given to a legatee 
any subsequent provision postponing tbe legatee’s 
right to possession of the property for any 
period beyond the majority of such legatee is 


contrary to S, 138 and as such is void. If how- 
ever. during such period of postponed possession 
beyond minority of the legatee the income of 
the property 13 given to a third person; this rule 
has no application, AIR 1954 S C 41 (42). 

(19) No condition could be annexed to a gift 
in fee simple which is repugnant to that gift 
even though the restraint is only for a limited 
time, (1884) 26 Ch D 801 (823). (Condition res- 
training sale during the lifetime of a particular 
individual held void.) 

(20) It is true that a gift made in term3 to a 
person absolutely can be reduced to a mere 
limited interest only by clear words cutting 
down the estate. But it must aho be borne in 
mind that although the words in the first inst- 
ance are absolute there may be words occurring 
subsequently which arc sufficiently strong tc 
cut down the first apparent absolute interest. 
Therefore where there is a dispute as to whether 
the interest conferred by a will is an absolute 
one or a life interest only it must be settled by 
reading the will as a whole paying particular 
attention to its own term3 and avoiding toe 
close comparisons with words used in wills in 
other cases. 1958-2 W LE 186 (191, 19^;. 

(21) A bequeathed a share of his property to his 
daughter B and to her children after her death. 
He further provided that in the event of S*3 
death issueless the property should go to one 
S C. The will imposed no other restrictions on 
3 in relation of the property. It was held that B 
took an absolute estate and that tbe further clause 
was inoperative being repugnant to such an abso- 
lute estate. (1960) 55 Mys HCBU5 (120) (DB). 

(22) Bequest by husband to his wife absolu- 
tely of movable and immovable properties — 
Direction in will that wife ‘‘shall” during her 
life time give 33 cents of land of her choice to 
testator’s brothers —Direction is not a precatory 
trust —Direction is imperative and raises trust 
in favour of brother — Direction is not repugnant 
to the absolute estate in favour of wife. 195B 
Andb W R 582 (584; 686), 


Section 139 — Note 1 

(1) This section is an enactment in statutory 
term of a principle laid down by the English 
decision in Mac and G 551 which is thfkt where 
reading the will as a whole, the intention to 
confer an absolute estate in the first instance is 
expressed or implied, and following on that ab- 
solute estate there is a provision for settlement 
which in the event cannot be operative, then 
the words of prior intention prevail and the 
absolute estate takes effect notwithstanding tbe 
failure of the provision for settlement that fol- 
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(n) A dm cts Ins trustees to raise a sum of money .for bis daughter, and be then directs that 
they shall invest the fund and pay the income arising from it to her daring her life, and divide 
the principal among her oluldren after her death. Tbo daughter dies without having ever had a 
child. Her representatives are entitled to the fund. 

[1865 — S. 126.] *1 111' '• 

H[*] The section applies to Hindus etc. — See S. 57 & Sch. III. 

4 

0 

140. Bequest of fund for certain purposes, some of which cannot be 
fulfilled * — Where a testator does not absolutely bequeath a fund, so as to sever it 
from his own estate, but gives it for certain purposes, and part of those purposes can. 
not be fulfilled, the fund, or so much of it as has not been exhausted upon the objects 
contemplated by the will, remains a part of the estate of the testator. 


Illustrations 

(i) A directs that his trustees shall invest a sum of money in a particular way, and shall pay 
the interest to his son for life, and at his death shall divide the principal among his children. The 
son dies without having ever had a child. The fund, after the son's death belongs to the estate of 
the testator. 

(ii) A bequeaths the residue of his estate, to be divided equally among his daughters! with a 
direction that they are to have the interest only during their lives, and that at their decease the 
fund shall go to their children. The daughters have no children. The fund belongs to the estate 
of the testator. 

[1865 — S. 127.] 

[°] Section applies to Hindus etc. — See S. 57 & Sch. III. 


CHAPTER XIII 



OP BEQUESTS TO AN EXECUTOR 

141. legatee named as executor cannot take unless he shows intention 
:o act as executor.* — If a legacy is bequeathed to a person who is named an executor 
)f the will, he shall not take the legacy, unless he proves the will or otherwise mani- 
iests an intention to act as executor. ! 


Section 139 — Note 1 (contdj 
lows. AIR 1925 P C 244 (2471 = 52 Ind App 
310 ** AIR 1940 Bom 76 (77, 78) = ILR (1940) 
Bom 254 (DB). 

[See also 1920-2 Ch 33 (37). (The rule in 
Mac and G 551 applies to realties as well.; 

(2) In India the words of this section must 
be followed as laying down the above principle. 
AIR 1925 P C 244 (247)=48 Mad 906= 52 Ind 

App 310. * ... , 

(3) Where a will by an earlier clause merely 
directed apportionment or division and not dis- 
tribution or disposition of property, ana by the 
next clause effected the distribution giving the 
daughters an incdme for life followed by tbe 
gifts to their children* it was held the will did 
not confer upon the daughters any such absolute 
gift as is contemplated by this section but only 
a eift for life to which case this section did Dot 
apply. AIR 1925 P C 244 (247) = 52 Ind App 

310. , _ 

(4) Direction to eeU the property and the sale 

proceeds to be equally divided between two sons 
A and B of the testatrix - As regards half share 
of B, further direction that the amount of his 
Bbare to be held in trust for B, interest to be 
given for B’s maintenance^ and should B die 
leaving a widow or issue his share to be given 
to such widow or issue according as be may 
devise : Held that there was a gift over to the 
widow or issue of B and to that extent B’a 
otherwise absolute gift was qualified, and fur- 
ther that should the gift over fail B’s absolute 
interest remained unimpaired under this sec- 
tion. (1835) 19 Bom 770 (774) (DB). (Affirming 
on appeal 19 Bom 221.) 


(5) Bequest in favour of testator’s wife firstly 
in the event of her remaining testator’s widow 
to her and testator’s daughter and any other 
child of him through her, for their general bene- 
fit and after her death, children to take per 
stirpes— In case of wife’s remarriage and children 
dying in her life time estate was given half to 
testator’s half-brother and half to the wife, but 
in case the half-brother died without issue, the 
whole to the wife — Testator’s children died be- 
fore the widow who did not remarry — It was 
held that the testator intended by tbe first 
devise to give the estate to his wife and children 
jointly and that what followed was merely a 
restriction on the mode of their enjoyment 
(1894) 21 Oal 488 (496) (DB). 

(3 ) A gave by will certain land to his daughter 
and her son for enjoyment and the grandson 
was specially prohibited from alienating it and 
was to act under tbe directions of hi 3 mother. 
l t was held that tbe mother and son did not 
take joint interest but that the mother took a 
life estate with the remainder over to her son 
and that the prohibition a3 to alienations took 
no oli'ect in case of the son. (1898) 21 Mad 425 
(428) (DB). 


Section 141 — Synopsis 

1. Scope. 

2. ‘‘Manifests an intention to act.” 

1. Scope. — (l) The prohibition in this sec- 
tion is not confined to cases of bequests to exe- 
cutors as such but extends to any bequest, 
whatever bo reason for which it is made, prol 
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Illustration 

* 

A legacy is given to A, who is named an executor. A orders the funeral according to the direc- 
tions contained in the will, and dies a few days after the testator, without having proved the 
will. A has manifested an intention to act as executor. 

[1865 — S. 128.] 

[ ] The section applies to Hindus etc. — See S. 57 & Sch. III. 

[t] The Act does not say hat if the executor proves he shall have his legacy, but 
that he shall not have it if he does not prove. This would be so even if he be pre- 
vented from proving because of bodily or mental infirmities. It is doubtful if 
an executor proves the will without a bona fide intention to execute the trusts, 
(but merely to entitle himself technically to his legacy) he would be allowed to 
have the legacy. . . ’ ' SSNBShBI 

CHAPTER XIV 

OP SPECIFIC LEGACIES 


142. Specific legacy defined.* — 
a specified part of his property, which is 
property, the legacy is said to be specific. 

Section 141 — Note 1 (contd.) 
vided legate© is named as executor. AIR 1944 
Mad 335 (337)— ILR.(1944) Mad 821 (DB). 

[See also (1840) 11 Sim 202 (208, 204)=59 
E R 851, (An executor being also a residuary 
legatee rule does not apply.)] 

(2) This section implies that executor survives 
testator. It cannot apply to a case where exe- 
cutor predeceases testator and therefore does not 
affect the case contemplated by S. 96 (now S. 109) 
which can only apply to a case where legatee 
predeceases testator whether he has been named 
an executor or not. (1903 13 Mad JL J 351 1353) 
<FB). 

(3) Under S. 141 it is not left to Court to 
decide whether legacy was given to person 
named in his charaoter as executor. It is assum- 
ed that it was so given and the prohibition 
follows. Oral evidence cannot, therefore, be 
given to prove in what capacity the legacy was 
given. (1888) 15 Oil 83 (87). 

(4) Appointment of executor in case he 1 b 
adopted by testator or his wife. Held that C was 
not constituted an executor eo nomine but was 
to become an executor after his adoption and as 
he was not adopted he could not be the exe- 
cutor of the will. AIR I960 SC 629 (632)=(l960) 
2SCR 810, 

(5) After giving various legacies including one 
to executor by his name, the remainder or re- 
sidue of the testator’s property placed “at the 
discretion and at his own disposal” of the exe- 
cutor — Property held received by the executor 
not by virtue of any gift but simply as an exe- 
cutor and must be disposed of by him as such 
i. e., in his representative capacity and not for 
his own benefit. 1914-2 Ch 173 (181). 

2. “Manifests an intention to act.” — 1) Pro- 
ving of the will when the person is in a position 
to prove it, is of course the best manifestation 
of his intention and if he failed to prove it the 
Court would require a very strong reason for the 
omission before finding that the intention exist- 
ed. (1888) 15 Cal 83 (87). 

(2) The cases where the executor has clearly 
shown on intention to act as such but has been 
prevented by some happening beyond his con- 
trol from proving the will fall within this ex- 
pression. AIR 1944 Mad 335 (837)=ILR (1944) 
Mad 821 (DB). 


Where a testator bequeaths to any person 
distinguished from all other parts of his 


(3) Where the executor concurred with other 
executors in the directions for the funeral of the 
testator, also in paying certain sums for the 
burial fees, for making coffins and opening the 
vault it was held that he showed that he meant 
to act as executor and his death before be exe- 
cuted the will did not defeat his interest. (1817) 
4 Ves 212 (216)=31 E R 110. 

(4) An executor to whom a legacy was given 
was in Australia at the time of testator’s death — 
He sent a power of attorney to England under 
which his agent administered the estate and also 
recovered certain rents — - Executor died without 
proving the will, it was held that he had suffi- 
ciently shown his intention to act as an exe- 
cutor. (1869) 8 Eq 277 (282). 

(5) Where the person named as executor was 
found to be always ready and willing to act and 
it was proved that after testator’s death, he made 
arrangements for the cremation and shradh or 
borrowed or advanced the money necessary for 
those purposes it was held that there were suffi- 
cient manifestations of his intention to act as 
executor. (1888) 15 Cal 83 (89). 


Section 142 — Note 1 

(1) A specific legacy is in the first place a 
part of the testator’s property whereas a general 
legacy may or may not be so and secondly it 
must be a part emphatically, as distinguished 
from the whole. (1876) 20 Eq 304 (308, 309). 

(2) Property bequeathed exclusively to sons 

by testator — Decree obtained against one son — 
Attachment and sale before administration of 
his share in execution of his decree — Held 
that there was a specific legacy under S. 142 
created by testator in favour of his two sons. 
AIR 1972 Ker 152 (155)=IBR (1971) 2 Ker 292 
(DB). ' . - T | 

(3) Where a testator gives his property gener- 
ally by the words ‘‘all my property” or “all my 
egtates” or ‘‘all that I have power over” and 
then proceeds to enumerate particulars such 
enumeration does not abridge or cut down the 
effect of the general words, (1876) 4 Ch D 435 
(437). 

(4) Clause in a will directing the payment in 
equal proportion to named legatees after realia- 
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Illustrations 

( l) A bequeaths to B — 

"the diamond ring presented to me by C”: 

■‘my gold chain”; 

certain balo of wool”: |T*|2 

‘‘a certain pieco of cloth”: 

‘‘all my household goods which shall be in or about my dwelling-house in M. Street, in 
Calcutta, at time of my death”: 

"the sum of 1,000 rupees in a certain chest”; 

"the debt which B owes me”: 

"all my bills, bonds and securities belonging to mo lying in my lodgings in Calcutta”: 
"all my furniture in my house in Calcutta”: 

“all my goods on board a certain ship now lying in the river Hughli”: 

"2,000 rupees which I have in the hands of C”: 

"the money due to me on the bond of D”: 

"my mortgage on the Rampur factory”: 

"one-half of the money owing to me on my mortgage of Rampur factory”: 

"1,000' rupees, being part of a debt due to me from C” : 

"my capital stock of 1,000/- in East India Stock”: 

"my promissory notes of the ^[Central Government] for 10,000 rupees in their 4 par 
cent, loan”: 


"all such sums of money as my executors may, after my death, receive in respect of the 
debt due to me from the insolvent firm of D and Company”: 

"all the wine which I may have in my cellar at the time of my death”: 

"suoh of my horse3 as B may select”: 

1 all my shares in the Imperial Bank of India”: 

"all my shares in the Imperial Bank of India which I may possess at the time of 
my death”: 

"all the money which I have in the 5J per cent, loan of the ^[Central Government]": 

"all the Government securities I shall be entitled to at the time of my decease” 

Each of these legacies is specific. 


Section 142 — Note 1 (contd.) 
ing a fixed deposit belonging to the testatrix in 
a particular bank — Investment not existing at 
the time of testatrix’s death : Held that the 
legacy was specific as the testatrix was thinking 
in terms of her actual investments. 1935 Mad 
W N 275 (276, 277). 

(5) Testator bequeathing rent by specific pro- 
perty to wife and daughters — Bequest is specific. 
AIR 1937 Bom 384 (385) ** AIR 1925 Mad 418 
(420) (DB). (M bequeathing by will a garden 
and a bungalow to S along with other properties 
immovable and movable — S directed by will to 
pay half the net income therefrom to J for life 
and after her death to her children — Provision 
in the will that if the property should be sold 
one half of tbe same amount should be paid to 
J and the children that may be born to her: 
Held that tbe bequest in law was of the specific 
property itseh as a specific legacy to J.) 

(6) A legacy of stock is a general and not a 
specific legacy. It is not correct to say that it is 
general where the sum happened to be a round 
sum and specific where it happened to be one 
which ran into pounds, shillings and pence. 
1921-2 Ch 327 (830). 


cies are not specific. AIR 1932 Bom 506 (507) 

(DB). 

(9) Testator having a fixed deposit in a bank 
gifting a sum of Bs. 12,000 out of that to one of 
his sons and directing the executors to buy as 
soon as possible a house of the value of Rs. 12 000 
in Madras : Held that the gilt wa3 a demonstra- 
tive gilt and that the direction that it was to be 
paid out of a specified fund did not mako it a 
specified gift. AIR 1942 Mad 17 (18). 

(10) Testator making a gift by will of all 
sums of monay which he may possess or may be 
owing to him at the time of bin decease together 
with all the furniture, farming implements, 
stock and crops belonging to a particular place 
by name "Aaby Hall Estate” : Held that there 
was no specific gift. (1876) 3 Ch D 309 (313). 

(11) Where legacies in the shape of mainten- 
ance and annuities payable out of estate were 
charged on a portion of testator’s estate, legacies 
were demonstrative legacies, because mainten- 
ance and annuities were not equivalent to 
bequeathal of a specific part of the testator’s 
property. AIR 1959 Cal 268 (270, 273) = ILR 
(1959) 1 Cal 477. 


(7) Person having life interest in certain G. P. 
Notes bequeathing one third of her income to 
her servants and directing the maintenance of 
the Imambara under the belief that she owned 
the G. P. notes ; Held that the bequest was 
specific. (1882) 8 Cal 1 (6) = 8 Ind App 117 
(PC). 

(8) Testator making oral agreements of sale 
leaving directions that sale proceeds when 
received Bbonld be paid towards the lega- 
cies in certain proportions : Held that lega- 


( 2) Where by his will a testator bequeaths to 
a person an option to purchase his ordinary 
shares, fully paid, in a company at par value, 
i. e., at a price belott their market value, the 
beneficial interest represented by the difierence 
between stated price and market value not being 
distinguished by testator himself is not a 
specific baquest. 1956-2 All E B 321 (322). 
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(il) A, having Government promissory notes for IOiOOO rupees* bequeaths to hi3 executors 
“Governmet promissory notes for 10,000 rupees in trust to sell” for the benefit of B. The legacy 

is specific, 

(iii) A, having property at Benares* and also in other places* bequeaths to B all his property 
at Benares. The legacy iB specific, 

(iv) A baqueathB to B — 
his house in Calcutta : 
his zamindari of Bampur : 
his taluq of Bamnagar : 

• his lease of the indigo-factory of Salkya : 
an annuity of 500 rupees out of the rents of his zamindari of W. 

A directs his zamindari of X to be sold, and the proceeds to be invested for the benefit of B. 

Each of these bequests is specific. f 

( v) A by his will charges his zamindari of Y with an annuity of 1,000 rupees to C during hig 
life, and subject to this charge he bequeaths the zamindari to D, Each of these bequests is specific. 

(vi) A bequeaths a sum of money — , _ . 

to buy a house in Calcutta for B : 

to buy an estate in zila Faridpur for B 1 
to buy a diamond ring for B : 
to buy a horse for B t 

to be invested in shares in the Imperial Bank of India for B : 
to be invested in Government securities for B. 

A bequeaths to A — 

“a diamond ring”: 

“a horse”: 

”10,000 rupees worth of Government securities”: 

“an annuity of 500 rupees”: 

‘‘2,000 rupees to be paid in cash”: „ 

“so much money as will produce 5,000 rupees four per cent. Government securities. 

These bequests are not specific.} 

(vii) A, having property in England and property in India, bequeaths a legacy to B, and 
directs that it shall be paid out of the property which he may leave in India. He also bequeaths a 
legacy to C, and directs that it shall be paid out of property which he may leave in England. No 
one of these legacies is specific.^ 

[1865 — S, 129.] 

[*] The section applies to Hindus etc. — see S. 57 and Sch* III. 

[i] Every bequest of immovable property is specific. 

[I] These are general bequests. 

[§] These are demonstrative bequests. 

143. Bequest of certain sum where stocks, etc., in which invested are 
described.* — Where a certain sum is bequeathed, the legacy is not specific merely 
because the stock, funds or securities in which it is invested are described in the will. 

Illustration 

A bequeaths to B — 

”10,000 rupees of my funded property” : 

“10,000 rupees of 'my property now invested in sbareB of the East Indian Bail way 
Company” : 

”10,000 rupees, at present secured by mortgage of Bampur factory.” 

No one of these legacies is specific. 

[1865— S. 130.] 

[*] The section applies to Hindus, etc. — See S. 57 & Sch. III. 

144. Bequest of stock where testator had, at date of will, equal or 
greater amount of stock of same kind.* — Where a bequest is made in general 
terms of a certain amount of any kind of stock, the legacy is not specific merely 
because the testator was, at the date of his will, possessed of stock of the specified kind, 
to an equal or greater amount than the amount bequeathed. 

Illustration 

A bequeaths to B 5,000 rupees five per cent. Government securities. A had at the date of the 
will five per cent. Government securities for 5*000 rupees* The legacy is not specific* 

[1865— S. 131.] 

[*] The section applies to HinduSi etc. — See S. 57 & Bch. III. 
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oroDertv^i^^S ° f m ° ne . y wbere n0t until part of testator's 

'because the will V in certain way,* A money legacy is not specific merely 

of the teotatn b L 1 ? P a 2 nien 4 to be postponed until Borne part of the property 
of the testator has been reduced to a certain form, or remitted to a certain place.f 



Illustration 

"ironprf rupees and directs that this legacy shall be paid aB soon as A’s 
pioperty in India shall be realised in England. The legacy ia not specific. 

[1865— S. 132,] Hill mkP*' . 


[*] The section applies to Hindus, etc.— See S. 57 and Sch. Ill, 

[f] The distinction between specific and general ’egacies is important, for, as could 
be seen from S- 149 infra, if there be a deficiency in assets, a specific legacy 
will not be liable to abate with the general legacies. Moreover if it is to a 
person in being, and of an object producing income, it Carries the income from 
testator s death (S. 349 infra). On the other hand, if the specific legacy fails 
by ademption or inadequacy of its object, the legatee will not be entitled to 
any recompense or satisfaction out of the general personal estate. 


146. When enumerated artic .es not deemed specifically bequeathed.* — 
Where a will contains a bequest of the residue of the testator’s property along with 
►an enumeration of some items of property not previously bequeathed, the articles 
enumerated shall not be deemed to be specifically bequeathed. 

[1865— S. 133.] , . ||S ||| 

[*] The section applies to Hindus etc. — See S. 57 & Sch. III. 


147. Retention, in form, of specific bequest to several persons in 
succession.* — Where property is specifically bequeathed to two or more persons in 
succession, it shall be retained in the form in which the testator left it, although it 
may be of such a nature that its value is continually decreasing. 

\ » i / j L 

Illustrations 

(i) A, having lease of a house for a term of year3, fifteen of which were unexpired at the 
vime of his death, has bequeathed the lease to B for bis life, and after B’s death to C. B is to 
enjoy the property as A left it, although, if B lives for fifteen years, C can take nothing under 
‘the bequeBt. 

<ii) A, having an annuity during the life of B, bequeaths it to C, for his life, and, after C’s 
death, to D. C is to enjoy the annuity as A left it, although, if B dies before D, D can take 
nothing under the bequest. 

[1865— S. 134.] 

[*] The section applies to Hindus, etc. “See S. 57 & Sch. III. 


148. Sale and investment of proceeds of property bequeathed to two or 
more persons in succession.* — Where property comprised in a bequest to two or 
more persons in succession i3 not specifically bequeathed, it shall, in the absence of any 
-direction to the contrary, be soldi and the proceeds of the sale shall be invested in 
such securities as the High Court may by apy general rule authorise or direct, and 
the fund thus constituted shall be enjoyed by the successive legatees according to the 


terms of the will. 


Section 146 — Note 1 

( 1 1 Where there is a gift of the residue and 
the testator unnecessarily ehooses to enumerate 
some particular things in that residuary gift 
that circumstance is not sufficient to constitute 
the things so enumerated specific gift. (1857) 1 
Deg and J 438 (444) = 44 E R 793. 

(2) The word “articles” cannot be construed 
as including items of immovable property. AIR 
1925 Mad 418 (420) (DB). (Case decided under 
8. 133 of Act of 1865 corresponding to this 
•section, ) 


Section 148 — Note 1 

'1) Where property of a perishable nature 13 
given to be enjoyed in succession the object of 
the testator can only be effected by converting 
the property into permanent annuities and 
giving each person in succession the dividend of 
the fund. But the testator can take the case of 
any particular bequest out of this rule and small 
indication of such intention is sufficient. There, 
fore the persons contesting the application of 
that rule and the Court which forbids that appli- 
cation should point out the words in the will 
which exclude the rule. (1851) 51 E R 214 (218) 
= 14 Beav 72 ** (1878) 8 Ch D 101 (121). (Beg- 
gallay L. J., dissenting.) 
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Illustration 

A, having a lease for a term of years, bequeaths all his property to -B for life, and, after B's 
death, to C. The lease must be sold, the proceeds invested as stated in this section and the annual 
income arising from the fund is to be paid to B for life. At B’s death the capital of the fund is to 
be paid to C. 

• 1 1 [1865— S. 135.1 

L*] The section applies to Hindus etc. — see S. 57 and Sch. III. 


149. Where deficiency of assets to pay legacies, specific legacy not to 
abate with general legacies.* — If there is a deficiency of assets to pay legacies,! a 
specific legacy is not liable to abate with the general legacies. 

[1865— S. 136.1 

[*] The section applies to Hindus etc. — see S. 57 and Sch. III. 

[t] But when the assets not specifically bequeathed are insufficient to pay all the 
debts and the necessary expenses, then the specific legacies abate in proportion 
to their respective values. Though this has not been specifically provided in the 
Act, it seems to have been assumed in S. 328 infra. 


CHAPTER XV 

OF DEMONSTRATIVE LEGACIES 

150. Demonstrative legacy defined.* — Where a testator bequeaths & 
certain sum of money, or a certain quantity of any other commodity, and refers to a 
particular fund or Btock so as to constitute the same the primary fund or stock out of 
which payment is to be made, the legacy is said to be demonstrative. 

Explanation. — The distinction between a specific legacy and a demonstrative 
legacy consists in this, that — 

where specified property is given to the legatee, the legacy is specific; 
where the legacy is directed to be paid out of specified property,! it is 


demonstrative. 

Section 148 — Note 1 (contd.) 

{2 In construing a will which bequeaths 
property to two or more persons in succession it 
is the duty of the Court to consider whether or 
not the whole scope and context of the instru- 
ment does express an intention by the testator 
that the tenants for life should enjoy in specie 
that property which was his at the date of the 
will. (1875) 19 Eq 395 (415). 

(3) The mere absence of any direction by the 
testator to convert his property cannot be con- 
strued to mean that it should be enjoyed in 
specie by the legatees in succession, (1851) 51 
E R 214 (218) = 14 Beav 72 (83). 

(4) A bequeathing his real and personal estate 
upon trust for sale and conversion and the pro- 
ceeds to be held in trust for bis wife till her 
life-time and after her death for his children — 
Trustees invested with power to postpone sale so 
long as they thought fit — ■ Bents profits and 
income from such unsold real and personal 
estate to be paid to person or persons in the 
same manner as indicated in the will when the 
sale and conversion had been actually made — 
Held that the widow was entitled to the profits 
from the unsold business and not merely to a 
four per cent interest thereon. (1884) 26 Ch D 
42 (46, 47). 


Section 149 — Note I 

(1) If there are sufficient funds in the hands 
of the executor to enable the trustees to make 
distribution, the specific legacy has straightway 


to be handed over. The demonstrative legacy if 
any, would then have to be abated, if all could 
not be paid. AIR 1955 NUC (Bom) 5300. 


Section 150 — Note 1 

(1) Sections 137 and 140 of old Act (Ss. 150 

and 153 of this Act! do not apply to Hindus but 
they embody the general principles of law appli- 
cable to wills as a whole. 1S09 Pun L R No. 16 
p. 78 (81). / 

(2) To determine whether a particular bequest 

is specific or demonstrative the only guidipg 

factor can be the exact words used in the will 

and no other. AIR 1937 Bom 384 (385). 

* 

(3) A legacy does not become a demonstrative 
legacy merely because it has got to be paid out 
of the property of the deceased. What is essen- 
tial is that testator must have directed legacy 
to be paid out of a particular fund which then 
by definition must mean a portion of total assets 
which he has. It is only then that it would be 
said to be a demonstrative legacy. AIR 1955 
NUC (Bom) 5300. . 

(4) Where the legacies in the shape of main- 
tenance and annuities payable out of the estate 
were charged on a portion of testator’s estate, 
the legaoy was demostrative legacy because 
maintenance and annuities were not equivalent 
to the beque&thal of a specific part of the testa- 
tor’s estate, but only a particular item of his 
property was made primarily liable foT their 
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Illustrations 

to C I ^ *^9,^ rupees, being part of a debt due to him from W. He aleo bequeaths 

lsgaor ?0 C ", P ^onrt5?!v a ! U ‘ °' th0 d ° b ‘ dU ° *° Wm ,rom W - Th * *<*<«* to B is specific the 

(ii) A bequeaths to B — (9 9|l L | 19 |j I I 

"ten bushels of the corn which shall grow in my field of Green-Acre”: 

80 chests of the indigo which shall be made at my factory of R&mpur”: 

10,000 i u p os out of my five per cent, promissory notes of the Central Government 

An annuity of 500 rupees ‘from my funded property”: 

”1,000 rupees out of the sum of 2,000 rupees due to me by C”; 

an annuity, and directs it to be paid ‘‘out of the rents arising from my taluk of 
Ramnagar”. 

(iii) A bequeaths to B — 

10,000 rupees out of my estate at Ramnagar”, or charges it on his estate at Ramnagar : 
10 000 rupees, being my share of the capital embarked in a certain business,” 

Each of these bequests is demonstrative. 

[1865— S. 137.1 1|||:' • 

[ ] The section applies to Hindus etc. — see S. 57 and Sch. Ill* 

[t] Demonstrative legacy is iable to abate when it becomes a general legacy by 
reason of the failure of the fund out of which it is payable. It does not carry interest or 
income from the testator’s death as is the case with specific legacy, i See S, 349 infra.) 


151. Order of payment when legacy directed to be paid out of fund the 
subject of specific legacy. * — Where a portion of a fund is specifically bequeathed 
and a legacy is directed to be paid out of the same fund, the portion specifically 
bequeathed shall first be paid to the legatee, and the demonstrative legacy shall be 
paid out of the residue of tbe fund and, so far as the residue shall be deficient, out of 
the general assets of the testator. 

Illustration 

A bequeaths to B 1,000 rupees, being part of a debt due to him from W. He also bequeaths 
to C 1,000 rupees to be paid out of the debt due to him from W, The debt due to A from W is 
only 1,500 rupees ; of these 1,500 rupees, 1,000 rupees belong to B, and 500 rupees are to be paid 
to C. C is also to receive 500 rupees out of tbe general assets of the testator. 

[1865 -S. 138.] • ' m 

[*] Seotion applies to Hindus, etc. — see S. 57 and Sch. III. 


Section 150 — Note 1 (contd.) 

payment. AIR 1959 Cal 268 (270, 273) = I L R 

(1959) 1 Cal 477 (DB). 

(5) Legacies which are to be paid out of sale 
proceeds of lands with regard to which testator 
had made oral agreements of sale and left direc- 
tion that they should bo sold and after the 
money was received payments of legacies should 
be made in certain proportions are demonstra- 
tive legacies. AIR 1932 Bom 506 (507) (DB). 

(6) If there is first, a gift and then a subse- 
quent direction of the fund out of which it 
should be paid it would be demonstrative and 
payable out of the general estate, in the absence 
of existence of fund at tbe date of death of 
testator, AIR 1942 Mad 17 (18). 

(7) Tbe Queen of Oudb ereatod a will where a 
clause said that in tbe event of income from 
landed properties not being sufiicient to meet the 
purposes of the will her agent was to make up 
deficiency from “the pensionary allowances and 
interest on notes and etc., paid from the trea- 
sury.” Another clause made provision for pay- 
ment of Be. 981 out of the allowance from 
Waelika and notes and etc., from the Govern- 
ment treasury to her relations, servants and 
other dependents as detailed in tbe will by her. 
The pension which was being granted to her by 
the Government was subsequently^ stopped — 
Held that tbe gift of annuities or stipends were 
to be regarded as demonstrative legacy aDd were 
payable out of general estate of testatrix in the 


event of failure of particular fund pointed out 
for their payment. (1892) 19 Cal 444 (452)=:19 
Ind App 83 (PC). 

(8) The rule that in the case of demonstrative 
legacies, legatee is entitled to resort to general 
assets on failure of tbe source intended is sub- 
ject to any direction to the contrary by testator, 
(1906) 29 Mad 155 (159) (DB). 

(9) A legacy payable at a future day carries 
interest only from the time fixed for its pay- 
ment. But where no time for payment is fixed 
the legacy is payable at, and therefore bears 
interest from the end of the year after the testa- 
tor’s death even though it be expressly made 
payable out of a particular fund which is not 
got until after a long interval. 1912*1 Cb 219 
(225). 

(30) Where the arrears of maintenance for a 
particular period aro in their entirety bequeathed 
to tbe legatees under tbe will, tbe legacy is 
specific and not demonstrative. 1957 MPL J 
139 (DB).) 

(11) The Indian Jaw is not different from the 
rule of English law under which demonstrative 
legacies also carry interest from one year from 
testator’s death. The absence of any provision 
in the ndian Probate and Administration Act 
for tbe payment of interest on demonstrative 
legacies does Dot imply an intention to disallow 
interest on them. (1906) 29 Mad 155 (160) (DB). 
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CHAPTER XVI 


OP ADEMPTION* OF LEGACIES 


152. Ademption explained.! — If anything . which lia3 been specifically 
bequeathed does not belong to the testator at the time of his death, or hes been con- 
verted into property of a different kind, the legacy is adeemed j that is, it cannot take 
effect, by reason of the subject-matter having teen withdrawn from the operation of 

the will.? , iMSUBl 

Illustrations 

(i) A bequeaths to B — 

“the diamond riDg presented *to me by C” ; 


“my gold chain”; 

“a certain bale of wool” ; * .*•; 

“a certain piece of cloth” ; . 

“all my household goods which shall be in or about my dwelling-house in M. btreet 

in Calcutta, at the time of my death.” 

A in hie life time, — 

sells cr gives away the ring ; 
converts the chain into a cup ; 
converts the wool into clolh ; 
makes the cloth into a garment ; 

takes another house into which he removes all his goods. 


Each of these legacies is adeemed, 

(ii) A bequeaths to B — 

‘ the sum of 1,000 rupees, in a certain chest” ; 

“all the horses in my stable,” 

At the death of A, no money is found in the chest, and no horses in the stable. The legacies 

are adeemed. 


Section 152 — Note 1 

(1) The doctrine of ademption applies tc both 
special and general power alike. 1902-1 Ch 100 
(124) ** 1901-1 Ch 398 (403). 

(2; The question whether an appointment is 
defeated by reason of a change in investment 
where the appointer who is not disposing of bis 
own property but is mere'y designating the per- 
sons who are to take property under an instru- 
ment which contemplates and authorises a 
change of investment, appoints a particular por- 
tion of the property to an object of the power, 
must depend upon the tree construction of the 
teatamectary instrument which is said to have 
exercised that power. In each case it is a ques- 
tion of intention which is to be gathered from 
the words used and if the language used is such 
that a devise of his own property would have 
failed by reason of some subsequent act an ap- 
pointment under the special power in the same 
language must equally rail. 1902-1 Ch 100 (122, 

l 23 )* , , ■ A 

(3) When the testator had created an option 
to purchase property in favour of third parties 
anhseauent to the execution of the will and 
when the option has been exorcised by the pur- 
chasers after testator’s death the legacy in favour 
of legatee is adeemed. AIR 1971 Mad 400 (402) 
(1971) 84 M L W 243. 

(4) Testator bequeathing income from certain 
Bbares specifically and the shares to the resi- 
duary legatee — Testator found lunatic subse- 
quently — ■ Shares sold under order in lunacy 
and proceeds invested in consols — Held that 
the conversion was a lawful conversion as if 
made by testator himself and therefore there wa3 
ademption of specific legacy. (1868) 5 Eq 555 
(560). 

(5) Bequest of specific plots to one legatee 
ana other specific plots to other legatee — During 
lifetime of testator, testator allotted other plots 


in place of plots bequeathed UDder U. P. Consoli- 
dation of Holdings Act — Held, though there 
■was conversion it was not conversion into pro- 
perty of different kind and change having been 
brought about by operation of law, S. 163 and 
not S. 152 applied. 1969 All L J 741 (DB). 

(6) Testator bequeathing his movable and im- 
movable property to his wife — Testator who 
had a mortgage decree taking mortgage bond 
from debtor in satisfaction of decree — Held 
that the mortgage bond satisfied also the des- 
cription of property left by him and therefore 
no question of ademption under S. 152 arose. 
AIR 1941 Pat 18 (19) (DB). 

(7) Debenture bonds given under will upon 

certain trusts — Testator converting them into 
Debenture stocks of the same company subse- 
quently — Held that the bequest wa3 adeemed 
as the stock was substantially a different thing 
from what was bequeathed and did not answer 
the description in the will. (I860) 14 Ch D 856 
(858). _ ' 

(8) Will bequeathing certain items including 
land — Will not containing any residue clause 
bequeathing residue of estate to legatee — Con- 
struction of house on land after execution of 
will but before death of testator — Held, on 
construction of will, that interest in building 
did not pass to legatee as legacy was of vacant 
land — Site which was bequeathed under will, 
however, had been converted into property of 
different kind (i.e. house) within meaning cf 
S. 152 and therefore legacy of site was adeemed. 
(1967) 2 An W R 83 (87). 

(9) Mention of specific properties as part of 
residue — Legacy not specific — Residuary legacy 
must suffer diminution — The fact that teBtator 
had some interest in properties of specific legacy 
would make the rule in S. 152 not applicable. 
AIR 1963 Mad 405 (409)=(1963) 2 Mad L J 261 
(DB). 
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The ship and goods ''ar^losUi^aeft*^^ ? goods * A tftkes the goods with him on a voyage. 

[1865 — s. 139.] niwr || - , | . H HH 

^ ^ P ar ^ a ^ extinction or withholding of a legacy (but not of a devise of 

h\ r f Q i. y Borne act of the testator during his life * other than revocation 
oy a testamentary instrument. 

[M The section applies to Hindus, etc.— sea S. 57 and Sch. III. 

’ [+J Where the disposition of the object is not absolute, the legacy is not adeemed as 

w ere e testator pawns an article which he has specifically bequeathed : a 

rig oi redemption 13 still left in the testator and passes at his death to the 
legacy. 

Where the legacy has been adeemed and the testator then confirms his will by a 
codicil, the legacy is revived. .wJH HhB I G H 9 | 



, 153. Non- ademption of demonstrative legacy.* — A demonstrative legacy 

is not adeemed by reason that the property on which it is charged by the will does not 

exist at the time of the death of the testator, or has been converted into property of 

a different kind, but it shall in such case be paid out of the general assets of the 
testator. 

[1865— S. 140.] 

[*] The section applies to Hindus, etc. — see S. 57 and Sch. III. 


154. Ademption of specific bequest of right to receive something from 
third party.* — Where the thing specifically bequeathed is the right to receive some- 
thing of value from a third party, and the testator himself receives it, the bequest is 
-adeemed. 


Illustrations 

(i) A bequeaths to B — 

“the debt which C owes me” ; 

”2,000 rupees which I have in the hands of D” ; 
‘‘the money due to me on the bond of E” ; 

“my mortgage on the Rampur factory.” 


All these debts are extinguished in A’s lifetime, some with and some without his consent. 
All the legacies are adeemed. 

(ii) A bequeaths to B bis interest in certain policies of life assurance. A in his lifetime 
receives the amount of the policies. The legacy is adeemed. 


[1865 — S. 141.] 

[*] The section applies to Hindus, etc. — see S. 57 and Sch. III. 


Section 153 — Note 1 

(1) It is a general rule of English law that 
demonstrative legacies will not fail, although 
the particular fund ont of which they are direc- 
ted to be paid be called in or be not in existence 
at the time of the testator’s death; but will then 
be payable out of the general assets- The rule is 
the same if the particular fund though in exis- 
tence cannot by reason of some provision of law 
of which the testator was apparently in ignor- 
ance be charged with the payment of the legacy 
in question. 1908 Pun Be No. 109, p. 501 (503) 
(DB). 

(2) Section 153 can have no relevance where 
the legacies are specific. AIR I960 Ker 1 (9) = 
ILR 11959) Ker 665 (FB). 


Section 154 — Note 1 

(1) J Who had an estate in Jamaica and certain 
ecnsols and Bank stock in England, by bis will 
directed the sale of the estate and if the proceeds 
Were insufficient to pay off the expenses and 
legacies to sell off the consols and stock or such 
part of them as may be reqaired for the purpose. 
He gave what may be remaining of the consols 
and stock after paying off the legacies and ex- 


penses to G and H equally. Subsequently be 
drew upoD L and Co. to whom he had given a 
power of attorney before he executed the will to 
receive dividend and sell out his possession in 
consols and bank stock and authorised them to 
sell a portion of the bank stock and repay them- 
selves. He died before L & Co., actually sold and 
repaid themselves. It was found that the general 
assets were sufficient to pay off the purposes 
mentioned in the will —Held that specific legatee 
was entitled to have the debt paid out of the 
general assets and that there was no partial ad- 
emption of the specific legacy. (1848) 64 E R 
196 ,197) = A Da G & Sm 436. 

(2) A bequeathing policy on his own life to 
trustees for paying off two debts owing from 
him and to pay the balance to J., his daughter 
— A paying off one of the debts himself before 
be was declared a lunatic — The committee of 
his estate paid off the other debt from out of his 
general estate in the absence of any order in 
lunacy — Held that J was entitled to get only 
the balance out of the money received on the 
policy after deducting the amount paid by the 
committee even though such payment waB made 
without the sanction of the Court. (1887) 37 Ch O 
310 (312). 
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155. Ademption pro tanto by testator’s receipt of part of entire thing 
specifically bequeathed.* — The receipt by the testator of a part of an entire thing 
specifically bequeathed shall operate as an ademption of the legacy to the extent of 

the sum so received. • 

Illustration 

A bequeathed to B “the debt due to me by C”. The debt amounts to 10,000 rupees. C pays to 
A 6,000 rupees the one-half of the debt. The legacy is revoked by ademption, so far a3 regards the 
5,000 rupees received by A, 

[3865— S. 142.] 

[*] 1 ho section applies to Hindus etc. — See S. 57 and Sch. III. 

156. Ademption pro tanto by testator's receipt of portion of entire fund 
of which portion has been specifically bequeathed.* — If a portion of an entire 
fund or stock is specifically bequeathed, the receipt by the testator of a portion of the 
fund or stock shall operate as an ademption only to the extent of the amount so 
received; and the residue of the fund or stock shall be applicable to the discharge of 

the specific legacy. * .* 

Illustration 

A bequeaths to B one-half of the sum of 10,000 rupees due to him from W. A in his lifetime 
receives 6,000 rupees, part of the 10,000 rupees. The 4,000 rupees which are due from W to A at the 
time of his death belong to B under the specific bequest. 

[1865— S. 143.] 

[*] Section applies to Hindus etc. — See S. 57 and Sch. III. 

157. Order of payment where portion of fund specifically bequeathed 
to one legatee, and legacy charged on same fund to another, and, testator 
having received portion of that fund, remainder insufficient to pay both 
legacies.* — Where a portion of a fund is specifically bequeathed to one legatee, and a 
legacy charged on the game fund is bequeathed to another legatee, then, if the testator 
receives a portion of that fund, and the remainder of the fund is insufficient to pay both 
the specific and the demonstrative legacy, the specific legacy shall be paid first, and the 
residue (if any) of the fund shall be applied so far as it will extend in payment of the 
demonstrative legacy, and the rest of the demonstrative legacy shall be paid out of the 
general assets of the testator. 

Illustration 

A bequeaths to B 1,C00 rupees, part of tbs debt of 2,000 rupees due to him from W. He also 
bequeaths to C 1 000 rupees to be paid out of the debt due to him from W. A afterwards receives 
t[500] rupees, part of that debt, and dies leaving only 1,500 rupees due to him from W. Of these 
1,500 rupees, 1,000 rupees belong to B, and 500 rupees are to be paid to C. C is also to receive 500 
rupees out of the general assets of the testator. 

[1865— S. 144.] 

[*] Section applies to Hindus etc. — See S. 57 and Sch. III. 

[+1 Substituted .or '‘5,000” by the repealing and Amending Act, 1927 (X of 1927), 

S. 2 and Sch. I, 


158. Ademption where stcck, specifically bequeathed, does not exist 
at testator’s death."* — Where stock which has been specifically bequeathed does not 
exist at the testator's death, the legacy is adeemed. t 


Illustration 


A bequeaths to B — 

“my capital stcck of 1,000 I. in East India Stock” ; 

“my promissory notes of tbe ^[Central Government] for 10,000 rupees in their 4 percent. 


loan.” 


Section 158 — Note^l 

(1) Testator bequeathing ordinary stcck held 
by him in a Water Works Company — Sub- 
sequently and before his death company ac- 
quired by Metropolitan Board which issued 
Metropolitan water. board stock as compensation 
to the testator — Held, that latter stock did not 
pass under the will. 1907-1 Ch 665 (669, 670). 

(2) R making specific bequest of certain stock 


in a Bailway .Company — R found lunatic sub- 
sequent to the creation of the will — Stock speci- 
fically bequeathed sold under an order in lunacy 
and proceeds invested in consols and credited to 
the lunatic under a separate account — Held, that 
the specific lagacy of stock was. adeemed by the 
sale and that tbe consols fell into the residue. 
(1882) 22 Ch D 622 (628). 
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A sella the stock and tho notes. The legacies are adeemed. 

[1865 — S. 145.] 

[*] Section applies to Hindus etc.— See S. 57 and Seh, III. 

[ ] ut see Ss 163-165i which show that there is no ademption (a) where the stock 
peoi ca j y equeatbed is exchanged by act o' law, (b) where the change is made 
without the testator s knowledge or sanction, (c) where he lends the stock on 
condition of its being replaced; and 8. 168 supra which shows that the ademp- 
non is not irretrievable, and that legacy would be revived by a new purchase 
of similar stock by the testator. ; h! SPril , I I BP 1 


159. Ademption pro tanto where stock, specifically bequeathed, exists 
m part only at testator's death.* — Where stock which has been specifically 
bequeathed exists only in part at the testator’s death, the legacy is adeemed so far as 
regards that part of the stock which has ceased to exist. 

Illustration 

A bequeaths to B hie 10,000 rupees in the 5$ per cent, loan of the Central Government. A sellB 
one-half cf hi 9 10*000 rupees in the loan in question. One-half of the legacy is adeemed 

[1865-S. 146.1 

[*] The section applies to Hindus etc. — See S. 57 and Sch. III. 


160. Non-ademption of specific bequest of goods described as con- 
nected with certain place, by reason of removal.* — A specific bequest of goods 
under a description connecting them with a certain place is not adeemed by reason that 
they have been removed from such place from any temporary causet, or by fraud, or 
without the knowledge or eanction of the testator. 

Illustrations 


(i) A bequeaths to B “all my household goods which shall bo in or about my dwelling-house 
in Calcutta at the time of my death”. The goods are removed from the house to save them from fire. 
A dies before they are brought tack. 

(ii) A bequeaths to B “all my household goods which shall be in or about my dwelling-house 
in Calcutta at the time of my death”. During A’s absence upon a journey the whole of the goods 
are removed from the house, A dies without having sanctioned their removal. 

Neither of these legacies is adeemed. 

[1865— S. 147.] 

[*] The section applies to Hindus etc. — See S. 57 and Sch. HI. 

[+] Ae for instance, for repairs, safe custody, or preservation from fire. 

161. When removal of thing bequeathed does not constitute ademp- 
tion.* — The removal of the thing bequeathed from the place in which it is stated in 
the will to be situated does not constitute an ademption, where the place is only re- 
ferred to in order to complete the description of what the testator meant to bequeath. 


Illustrations 

(i) A bequeaths 1o B 'all the bills, bonds and other securities for money belonging to me 
now lying in my lodgings iD Calcutta”. At the time of his death these effects had been removed 
from his lodgings in Calcutta. 


Section 160 — Note 1 

(1) The principle in S. 160 doeB not apply 
when a contrary intention appears in the docu- 
ment. AIR 1920 Cal 192 (194) (DB). 


Section 161 — Note 1 

(1 ) The removal of goodB out of a ship when 
the bequest was of “goods in that ship,” it 
being a description so precarious, does Dot infer 
an intention to revoke the bequest. If the goods 
were removed to preserve them, in consideration 
of several contingencies and accidents t this 
would not defeat the legacy. (1749) 27 E It 1026 
( 1028 ). 

(2) E of 8 before he went overseas devised all 
his goods and furniture to his wife that were at 


his bouse in R at the time of his death — His 
steward prevailed upon the landlord to accept a 
surrender of the lease of the house at R and 
removed the goods to another house of E. E 
approved of the act of the steward when inform- 
ed of it by the latter— Held, that the wife was 
not entitled to the goods as there was no fraud 
or wrongful removal but that the steward acted 
under a general authority to do as he thought fit 
and that E had consented to what he did. (1866) 
23 E R 1089 (1089) = 2 Vern 748. 

(3) Will— Legacy — Exclusion from — Murder 
of testator by one of the beneficiaries under the 
will — Neither he nor any one claiming through 
him can claim under the will. AIR 1960 Ker 195 
(196)=1969 Ker LT 1302 (DB). 
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(ii) A bequeaths to B all his furniture then in his house in Calcutta. The testator has a 
house at Calcutta and another at Chinsurab, in which he lives alternately, being possessed of one 
set of furniture only which he removes with himself to each house. At the time of his death the 
furniture is in the house at Chinsurah. 

(iii) A bequeaths to B all his goods on board a certain ship then lying in the river Hughli. 

The goods are removed by A’s directions to a warehouse, in which they remain at the time 
of A’s death. N 

No one of these legacies is revoked by ademption. 

[1865— s. ns.] ' : |p|iH| 

[*] The section applies to Hindus etc. — See S. 5 7 and Sch. Ill, 

162. When thing bequeathed is a valuable to be received by testator 
from third person; and testa or himself, or bis representative, receives it.* — 
Where the thing bequeathed is not the right to receive something of value from a 
third parson, but the money, or other commodity which may be received from the 
third person by the testatqr himself or by his representatives, the receipt of such sum 
of money or other commodity by the testator shall not constitute an ademption; but if 
he mixes it up with the general mass of his property, the legacy is adeemed. 

Illustration 

A bequeaths to B whatever sum may be received from his claim on C. A receives the 
whole of his claim on C, and sets it apart from the general mass of his property. The legacy is 
not adeemed. 

[1865— S. 149.] 

[*] The section applies to Hindus etc. — See S. 57 and Sch, III. 


163. Change by operation of law of subject of specific bequest between 
date of will and testator’s death.* — Where a thing specifically bequeathed under, 
goes a change between the date of the will and the testator’s death, and the change 
takes place by operation of law, or in the course of execution of the provisions of any 
legal instrument under which the thing bequeathed was held, the legacy is not 
adeemed by reason of such change. 

Illustrations 

(i) A bequeaths to B “all the money which I have in the 5J per cent, loan of the *TCentral 
Government]”. The securities for the 5£ per cent, loan are converted during A’s lifetime into 5. 
per cent, stock. 

(ii) A bequeaths to B the sum of 2,000 1. invested in Consols in the names of trustees for A. 
The sum of 2,000 1. is transferred by the trustees into A’s own name. 

(iii) A bequeaths to B the sum of 10,000 rupees in • promissory notes of the ’’‘[Central 
Government] which he has power under his marriage settlement to dispose of by will. Afterwards 
in A’s lifetime, the fund is converted into CodboIs by virtue of an authority contained in the 
settlement. 

No one of these legacies baB been adeemed.*)^ 

[1865— S. 150 ] 

£*| The section applies to Hindus etc. — See S. 57 and Sch. III. 

[t] All cases of ademption arise from a supposed alteration of the testator’s intention, 
and in the cases put, the conversion or transfer is not sufficient evidence of such 
alteration. 


Section 163 — Note 1 

(1) Where a change has occurred in the nature 
of the property even though effected by an Act 
of Parliament ademption will follow unless 
there has been a change in name or form only 
while the matter remains substantially the same 
thing. 1907-1 Oh 665 (671, 672). 

(2) Certain shares in a company were speci- 
fically bequeathed to A,* The company was dis- 
solved and the new company which took its 
place issued shares in lieu of those bequeathed, 
and share certificates were issued in the name 
of testator in ignorance of his death — Held, that 
the bequest was not adeemed as the amount of 
the testator’s interest was practically the same’ 


and was changed in form and name only. 1912-1 
Ch 828 (830). 

(3) Where in the place of property specifically 
bequeathed, some other property caifie to be sub- 
stituted of equal valuation in the lifetime of the 
testator with the result that when he died what 
belonged to* him was not the property which 
he bad specifically bequeathed but the property 
which came to be substituted for it by virtue of 
provisions of U. P. Consolidation of Holdings 
Act, held, the change having been brought by 
operation of law necessarily attracts S. 163 and 
as such S. 152 can have no application. 1969 All 
L J 741 (DB). 
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\^\ Change of subject without testator’s knowledge.’*'— Where a thing 
Bpeoifically bequeathed undergoes a change between the date of the will and the testator’s 

t'eath, and the change takes place without the khowledge or sanction of the testator, 
the legacy is not adeemed. 

Illustration 

A bequeaths to B “all my 3 per cent. Consols”. Tbe Consols are, without A’s knowledge,! sold 
ut bis agent, and the proceeds converted into East India Stock. This legacy iB not adeemed. 

[1865— S. 151.] 

[ " 1 Section applies to Hindus, etc. — See S. 57 and Seh. III. 

[t] Similarly if stock standing in the name of a trustee and specifically bequeathed 

is, without the testators knowledge or authority, sold or transferred into another 

Fund. ’ • , . : 

165. Stock specifically bequeathed lent to third pa 1 ty on condition that 

it be replaced." — Where stock which has been specifically bequeathed is lent to a 
third party on condition that it shall be replaced, and it is replaced accordingly, the 
legacy is not adeemed.! ' ttBm 

[1865— S. 152.] MMW IIB 

[*] The section applies to Hindus, etc. — See S. 57 and Sch. I 1 1 . 

I+l Because the testator continues to be the owner of the stock even after conditional 

lending. 

166. Stock specifically bequeathed sold but replaced, and belonging to 
testator at his death.* — Where stock specifically bequeathed is sold, and an equal 
quantity of the same stock is afterwards purchased and belongs to the testator at his 
death, the legacy is not adeemed. 

[1865— S. 153.] ' 

[*] The section applies to Hindus, etc. — See S, 57 and Sch. III. 

CHAPTER XVII 

OF THE PAYMENT OF LIABILITIES IN RESPECT OF. THE 

SUBJECT OF A BEQUEST 

167. Non-liability of executor to exonerate specific legatees.* — 
(1; Where property specifically bequeathed is subject at the death of the testator to 
any pledge, lien or incumbrance c reated by tbe testator himself or by any person under 

Section 164 — Note 1 

(1^ Testator having given specific thing be- 
coming insane and remaining so till his 
death — Specific legatee who 
in concurrence with tbe widow an executrix of 
thej will selling the property and depositing 
proceeds — Held that as the act of another 

without the knowledge and against the will of 

the testator resulting in a conversion of the 
specific thing cannot amount to an ademption 
of the specific bequest the specific legatee s 
claim to the proceeds cannot be rejected. (1866) 

2 Eq 323(328). 


Section 166 — Note 1 

(1) One S. I. had £ 400 of S. S. Annuities 
and £ 400 of E. I. stock. She by her will gave 
to her servant £ 10 per annum for life to be paid 
out of dividends on the S. 9. annuities. The 
E. I. stock and S. S. Annuities were bequeathed 
to B subject to the payment of the annuity to 
servant. Subsequently she bought S. S. annui- 
ties for £ 100. She also sold the E. I. stock 
nd by adding to the produce thereof bought 


S. S. annuities for £ 800. On her refusing tc 
to accept reduced interest she was paid oft by 
bank draft £ 400 on S. 9. annuities she ori- 
ginally held and the £ 100 she bought .sub- 
sequently. She delivered the draft to one F tc 
invost it in 3 per cent, annuities if he thought 
fit. F invested the amount in the very S. S. an- 
nuities sold by her without informing her of 
it — She before death made a codicil by which 
she gave her cousin T. B. the note for £ 500 
which F had for her — Held that there was 
ademption and T. B. was entitled to £ 500 or 
what came in lieu of it. (1755) 28 E R 397 
(398) = 2 Yes Sen 623. 


Section 167 — Note 1 

(1) A universal legatee is liable to .the ex- 
tent of the property of the testator in his hands 
for the debts and liabilities of the testator. AIR 
1936 Oudh 7 (9) = 12 Luck 1 (DB). 

(2) A testator made a gift of certain decrees 
to B on condition that ho paid C lis. 15000 
with interest the amount being a debt due from 
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whom he claims,! then, unless a contrary! intention appears by the will, the legatee, 
if he accepts the bequest, shall accept it subject to such pledge or incumbrance, and 
shall (a 3 between himself and the testator’s estate) be liable to make good the amount 
of such pledge or incumbrance. 

(2) A contrary intention shall not be inferred from any direction which the will 
may contain for the payment of the te3tator*3 debts generally. 

Explanation.— A periodical payment in the nature of land-revenue or in the 
nature of rent is not such an incumbrance as is contemplated by this section,! 

Illustrations 

(i) A bequeaths to B the diamond ring given him by C. At A’s death the ring is held in pawn 
by D to whom it has been pledged by A. It is the duty of A’s executors, if the state of the testator s 
assets will allow them, to allow B to redeem the ring. 

(ii) A bequeaths to B a zamindari which at A’s death is subject to a mortgege for 1 ),000 rupees; 
and the whole of the principal sum, together with interest to the amount of 1,000 rupees, is due at 
A’s death. B, if he accepts the bequest, accepts it BUbject to this charge, and is liable, as between 
himself and A’s estates, to pay the sum of 11,000 rupees thus due. 

[1865— S. 154.] 

» 

* 

['] The section applies to Hindus, etc. — See S. 57 and Sch. III. 

[!] A3 to liabilities incident to the thing bequeathed, but not 'created by the testator’, 
etc., see Ss. 169, 170, infra. 

[!] As where there is a direction that the debts should be paid out of some other 
Fund. But a general direction to pay 'all just debts as soon as may be’ is not 
enough to show a contrary intention. 

[!] Nor is a lien for unpaid purchase money — See S. 168, illustration (i). 


(6) The mere direction that all the debts 
should be paid out of the personal estate of the 
testator does not amount to the expression of a 
contrary intention so as to enable the devisee 
of an estate mortgaged to take it free of the 
mortgage and have the mortgage amount paid 
out of the personal estate. (1862) 54 E R 1117 
(1118) = 31 Beav 207. 

(7) A after narrating his intention of enter- 
ing into an arrangement by charging his real 
estate for the purpose of acquiring the absolute 
interest in reversion of certain consols devised 
the real estate subject to such arrangements he 
may enter into and the personal estate other- 
wise. Subsequently he got the consols trans- 
ferred by mortgaging his real interest. The 
trustees who held the consols and the persons 
having life interest in them covenanted with 
testator that they will not call for retransfer 
except for default in payment of sum. Testator 
attached a codicil to his will subsequently not 
referring to transaction *. Held, that there wa3 
clear intention to the contrary both in the will 
and the subsequent documents. (1S93) 2 Ch 206 
(215). 

(8) The liability to discharge the debts of 
the person from whom property is received* is 
confined only to the legal representative or 
the heir at law. The expression legal repre- 
sentative would include persons who have taken 
on themselves the duties and responsibilities 
which belong to the othee of an executor or 
administrator. It includes the universal legatee. 
But it can never include trespassers or persons 
who take possession of the property from the 
legatees of a part of the estate. AIR 1961 Andh 
Pra 29 (80). 

(1886) 33 Ch P 195 (197). 


Section 167 — Note 1 (contd.) 
the testator to C — Held, that a charge was 
created by will on the property and the legatee 
was bound to discharge the debt. (1888) 15 Cal 
66 (70) = 14 Ind App 137 (P C). 

(3) T. H. devised his copyhold land to his 
wife for life and then to his son S till his 
grandson T attained the age of 23> and when T 
so attained that age to him and his heirs with 
a condition that T should pay within 2 years 
of * such age the sum of £ 60 to E the grand- 
daughter. In default the testator empowered E, 
her executors and administrators to enter into 
the permises and take the rents thereof . till she 
got the £60. E became married and lived till 
T her brother attained the age of 23 but died 
before the expiry of two years thereafter. E’s 
husband as administrator sought to recover the 
amount and it was held that it ought to be 
raised out of the copyhold land and paid to him. 
(1742) 26 E It 705 (706) = 2 Atk 507. 

(4) Testator devising specifically one of his 
two estates subject to the same mortgage 
Other estate which was to pass by residuary 
devise was also hold to bo specifier devise and 
that both estates bear the burden ratoably. 
(1869) 7 Eq 371 (375). 

(5) Testator directing payment of his debts 
and funeral and testamentary expenses, and 
giving his freehold house to his wife with all 
the furniture and house-hold contents abso- 
lutely to do with as she thinks proper. Freehold 
house subject to a mortgage along • with the 
other real estate of testator : Held, that the 
freehold should boar the mortgage debt rate- 
ably and that tho words to do with as she 
thinks proper did not show a contrary intention. 
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168. Completion of testator's title to things bequeathed to be at cost of 
his estate/' -Where anything is to be done to complete the testator’s title to the 
thing bequeathed, it is to be done at the cost of ihe testator’s estate. 

Illustrations 

(i) A, having contracted in general terms for the purchase of a piece of land at a certain price, 
bequeaths to B, and dies before he has paid the purchase-money. The purchase-money must be made 
good out of A’s assets. 

(ii) A. having contracted for the purchase of a piece of land for a certain sum of money, one- 
half of which is to be paid dpwn and the other half secured by mortgage of the land, bequeaths it to 
B, and dies before he has paid or secured any part of the purchase-money. One. half of the purchase- 
money must be paid out of A’s assets. f 

[1865— S. 155] 

Sg[*] Section applies to Hindus, etc. — See S. 57 and Sch. IIL 
[f] Also aee illustration (ii) to S. 170, infra. 

169. Exoneration of legatee’s immoveable property for which land- 
revenue or rent payable periodically/ — Where there is a bequest of any interest 
in immovable property in respect of which payment in the nature of land-revenue or 
in the nature of rent has to be made periodically, the estate of the testator shall fas 
between such estate and the legatee) make good such payments or a proportion of them, 
as the case may be, up to the day of his death. 





Illustration 

A bequeaths to B a house, in respect of which 365 rupees are payable annually by way of rent. 
A pays bis rent at the usual time, and dieB 25 days after. A’s estate will make good 25 rupees in 
respect of the rent. 

[1865 — S. 156.] ilSlInll 

[*] The section applies to Hindus, etc. — See S. 57 and Sch. III. 


170. Exoneration of specific legatee’s stock in joint-stock company.* 
In the absence of any direction in the will, where there is a specific bequest of 
3 tocki in a joint-stock company, if any call or other payment is due from the testator 
at the time of his death in respect of the stock, f such call or payment shall, as between 
the testator’s estate and the legatee, be borne by the estate ; but, if any call or other 
payment becomes due in respect of such stock after the testator’s death, the same 
shall, as between the testator’s estate and the legatee, be borne by the legatee, if he 
accepts the bequest. t 

Illustrations 


(i) A bequeaths to B his shares in a certain railway. At A*s death there was due from him 
4be sum of 100 rupees, in respect of each share, being the amount of a call which had been duly 
made, and the sum of five rupees in respect of each share, being the amount of interest which had 
accrued due in respect of the call. These payments must be borne by A’s estate. 

(ii) A has agreed to take 60 shares in an intended joint-stock company, and has contracted to 
pay up 100 rupees in respect of each share, which sum must be paid before his title to the shares 
oan be completed. A bequeaths these shares to B. The eBtate of A must make good the payments 
which were necessary to complete A’s title. 


fiii) A bequeaths to B his shares in a certain railway. B accepts the legacy. After A’s death, 
a call is made in respect of the shares. B must pay the call. 


(iv; A bequeaths to B his shares in a joint-stock company. B accepts the bequest. Afterwards 
the affairs of the company are wound up, and each shareholder is called upon for contribution. 
The amount of the contribution must be borne by the legatee. 


(v) A i the owner of ten shareB in a railway company. At a meeting held during his lifetime 
a call is made of fifty rupees per share, payable by three instalments. A bequeaths his shares to 
B, and dies between the day fixed for the payment of the first and the day fixed for the payment 
of the second instalment, and without having paid the first instalment. A’s estate must pay the 
first instalment, and B, if he accepts tbe legacy, must pay tbo remaining instalments. 


[1865— S. 157.] 

[ ] The section applies to Hindus, etc.— see S. 57 and Soh. III. 
[I] Or shares. 


[J] Where the legatee repudiates the bequest he cannot be subjected to any of the 
liabilities attaching to testator’s interest. 


[Vol. 19.] 3. A. M. 61. 
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CHAPTER XVIII 

OF BEQUESTS OF THINGS DESCRIBED IN GENERAL TERMS 


171. Bequest of thing described in general terms.* — If there is a bequest 
of something described in genera' terms, the executor must purchase for the legatee 
what may reasonably be considered to answer the description. 

# 

Illustrations 


(i) A bequeaths to B a pair of carriage-horses cr a diamond ring. The executor must provide 

the legatee with such articles if the state of the assets will allow it. 

* 

(ii) A bequeaths to^B “my pair of carriage-horses’ ’. A had no carriage^horses at the time of 
his death. The legacy fails. 

[1865— S. 158.] 

i 

[*] The section applies to Hindusi etc.— see S. 57 and Sch. III. 


CHAPTER XIX 

OF bequests of the interest or produce of a fund 

172- Bequest of interest or produce of fund/ — - Where the interest or 
produce of a fundi is bequeathed to any person, and the will affords no indication of 
an intention that the enjoyment of the bequest should be of limited duration ,1 the 
principal, as well as the interest, shall belong to the legatee. 


Illustrations 


(i) A bequeaths to B the interest of his 5 per cent, promissory notes of the Central Government. 
There is no other clause in the will affecting those securities. B is entitled to A’s 5 per cent, 
promissory notes of the Central Government* 


(ii) A bequeaths the interest of his 5^ per cent, promissory notes of the Central Government tc 
B for his life, and after his death to C* B ia entitled to the interest of the notes during his life, 
and C is entitled to the notes. upon B’s death. 

(ill) A bequeaths to B the rents of his* lands at X. B is entitled to the lands. 

[1865— S. 159.] 

[*] Section applies to Hindus, etc. — see S. 57 and Sch. III. 

[t] Here ‘fund’ includes any property, whether moveable or immoveable, from 
which profit accrues. See Illustration (3). 

[+] Such intention will not be inferred merely from the fact that in other parts of 
the will the testator has used words expressly conferring an unlimited interest. 


Section 172 — Note 1 

1) Section 172, although it speaks only of 
the interest or produce of a fund applies equally 
to immovable property. (See illustration (c) to 
that section). (1918) 40 Cal 192 (214V. 

(2) A gift of income without more is a gift 
of the corpus. (1913) 40 Cal 192 (214). 

(3) Will dedicating entire property of testa- 
tor to deity and declaring that the heirs were 
to have no right of ownership or proprietorship 
~ — Further direction that the moiety of the 
income after meeting charges for management, 
government revenue, expenses of worship etc., 
was to be received as prasada by the heirs — Held, 
that the will bestowed a moiety of the profits on 
the heirs. (1911) 14 Cal L J 618 (620) (DB). 

(4) Testatrix appointing executor and giving 
him power to spend entire amount for his own 
benefit — Will providing that if he turned out 
to be of immoral character one of the properties 
was to be sold and a temple built out of the 
proceeds — Held, that the estate belonged to the 
executor by reason of S. 172. AIK 1932 All 476 
(478) {DB). (The clause prohibiting alienation 
was void as it was inconsistent with what was 
sought to be giten.) 


(5) Held on construction of the will that the 
prohibition against the withdrawal of the fund 
was invalid and the gift of the benefit interest 
and profit cf the fund was the gift of the corpus 
to the legatees and they took absolutely their 
respective shures. (1892) 15 Mad 448 (468). 

(6) Immovable property of the testator to be 
retained by trustees appointed — Testator’s son 
given balance of profits, etc., after meeting 
expenses to be dealt with as he might think tit 
— Son’s son? given a gift over with power to 
call for accounts from the son on their attain- 
ing age of 21 : Held that the son was to have 
only a limited estate. (1896) 20 Bom 450 (464) 
(DB). 

(7) There is no distinction between giving 
the income of the land and the rents and profits 
of the land. Income means the rents and profits 
of the land and the rents and profits mean the 
income. There the gift of the income of the 
land unrestricted is simply a gift of the fee 
simple of the land. G872) 14 Eq 456 (462) ** 
AIK 1935 Sind 235 (242)**(1882) 8 Cal 788(801) 
(DB). 

(8) Testator specifying shares of. legatees — 
Bent was to be distributed, because continu- 
ance of tenants of properties desired by testator 


[The In- ian] Succession Aofc, 1925 


jS 173 N 1] 963 



CHAPTER XX M 

OF BEQUESTS OF ANNUITIES 

173. Annuity created by will payable for life only unless contrary 
intention appears by will.* — Where an annuity*!' is created by will, the legatee is 
entitled to receive it for his life only, unless a contrary intention appears by the will, 
notwithstanding that the annuity is directed to be paid out of the property generally, 
Or that a sum of money is bequeathed to be invested in the purchase of it. 

Illustrations 

(i) A bequeaths to B 500 rupees a year. B is entitled during his life to receive the annual 
sum of 500 rupees* 

(ii) A bequeaths to B the sum cf 600 rupees monthly, B is entitled during bis life to receive 
the sum of 500 rupees every month. 

(in) A bequeaths an annuity of 500 rupees to B for life, and on B’s death to C. B is entitled 
to an annuity of 500 rupees during his life. C, if be survives B, is entitled to an annuity of 
500 rupees from B’s death until his own death. 

[1865— S. 160.] 

[See Estate Duty Act 1955), Ss. 15, 16 : Wealth Tax Act (1957), S. 2 (e) (iv)J 

[ ] The section applies to Hindus, etc. — see S. 57 and Sch. III. 

[t] Annuity is an yearly payment of a certain sum of money granted to another in 

fee, for life or for years. It is of 3 kinds : (1) for a term ; (2) for life or (3) 

perpetual. This section deals with the second kind. 

(7) A Christian bequeathed to F annuity of Rs 
300 and toH an annuity of Us. 240 and provided 
that those annuities would continue to be enjoyed 
by F and H and their male descendants and in 
the event of death of any of them without male 
issue, the other and his male descendants would 
be entitled to both annuities. Further, fund of :* 
permanent nature was to be established out of 
which a perpetual income was to be obtained 
and paid as annuities to F and H and their 
male descendants: held that the benefit was not 
1 linitcd ^to hfe-mteiest, and the annuities were 
gifts of income unlimited in point of time with 
no reservation or limitations beyond the bene 
ficiaries F and H. ILR (1947) 1 Cal 304 
(306, 311). 

(8) An, annuity is perpetual only in those 
cases where it is a charge on a specific property 
in which circumstances the law assumes that it 
is not annuity alone, but the property itself t,h a t 
has been bequeathed. AIR 1940 Fat 257 (259) 

; (9) In the absence of a clear indication of ail 
intention that the annuity should be permanent 
one the legatee is entitled to receive onlv*fm* 
his life. AIR 1967 Her 79 (80)= 1966 kS 
L J 275. 

(10) Hindu bequeathing property to one of 
his sons B and directing an annuity to be paid 
to opo of his daughters till her minor sons 
attained majority and her daughters were 
manied Held that the annuity was payable 
to the daughter only during her lifetime' and 
that her minor children were not entitled to 
receive the allowance after her death. AIR 1944 
An 120 (122)=3IIjR (1944 ) All 209 ILR (1970) 

ill) Bond providing that annuitant should 

proceed against charged property in first in 
stance — Charged properties falling in East 
Pakistan — Suit for recovery of annuity from 
other properties — Held, not maintainable AIR 
1959 Cal 268 (271)=63 Cal W N 227 ( DB ) 


Section 172 - Note 1 (contd.) 

— Bequest to two ladies for life only — Corpus 
of properties held given to legatees. AIR 1963 
Pat 430 (434, 435) (DB). 

(9) Where the testator did not make a bequest 
of the property to D but merely appointed him 
and his heirs ^ as trustees of the property in 
particular contingency and to take the surplus 
income after discharging the obligations, S. 172 
would not apply. (1971) 84 Mad L W 40 (43), 


Section 173 — Note 1 

(1) Annuity is a right to receive a specified 
sum and not an aliquot share in the income 
arising from any fund or property. Ordinarily 
it is a money payment of a fixed sum annually 
made and is a charge personally on the grantor 
AIR 1971 SC 915 *918j=(1970) 3 SCR 319. 

(2) Sections 173 and 174 deal expressly onlv 
w T ith the case where an annuity is bequeathed 
to a legatee without a gift over to his heirs 
ILR (1947) 1 Cal 304 (306). 

(3) The principle enunciated in S. 160 (corres- 
ponding to S. 173 of the Act of 1925) cannot 
apply when a contrary intention appears in the 
document. AIR 1920 Cal 192 (193 TdB) ** MR 
1967 Ker 79=1966 Ker L J 275. 

(4) Will providing that annuity should be 
paid during period other than life time of an- 
nuitant — There is contrary intention, AIR 
1962 Cal 513 (515, 516)=G6 Cal W N 240 (DB). 

(5) The simple grant to a person carries no 
more than a life interest in the annuity in the 

L bS R n 729°( 7 S 4 )° DtT&iy intentioD * (1903) 5 Bom 

(G) Section lfiO (corresponding to S. 173) does 
not require that the contrary intention of the 
testator to which it refers should bo indicated 
. ■ 7 expjess words. It is sufficient if the contrary 
intention appears sufficiently from the language 

mhmS) cnBftSrt*) whole - (1921) 62 Ina Cas 
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174. Period of vesting where will directs that annuity be provided 
out of proceeds of property, or out of property generally, or where money 
bequeathed to be invested in purchase of annuity.* - — Where the will directs 
that an annuity shall be provided for any person out of the prooeeda of property, or 
out of property generally, or where money is bequeathed to be invested in the purchase 
of any annuity for any person, on the testator’s death, the legacy vests in interest in 
the legatee, and he is entitled at his option to have an annuity purchased for him or 
to receive the money appropriated for that purpose by the will.f 

Illustrations 

(i) A by bis will directs that his executors shall, out of his property, purchase an annuity of 
1,000 rupees for B. B. ig entitled at his option to have an annuity of 1,000 rupees for bis life 
purchased for him or to receive such a sum as will be sufficient for the purchase of such annuity. 

<ii) A bequeaths a fund to B for his life, and direets that after B's death, it shall be laid out 
in the purchase of an annuity for C. B and C survive the testator. C dies in B’s lifetime. On B’s 
death the fund belongs to the representative of C. 


[1865 — S. 161.] 

[*J The section applies to Hindua, etc. — See S. 57 <fe Sch. III. 

[t] And if the legatee dies before the testator, or before the money is laid out, the 
money belongs to the legatee’s representative. 


175. Abatement of annuity.* — Where an annuityf is bequeathed, but the 
assets of the testator are not sufficient to pay all the legacies givep by the will, the 
annuity shall al>a:e in the same proportion as the other pecuniary legacies! given by 
the will. 

[1865— S. 162.] 

[*] The section applies to Hindus etc.— See S. 57 & Sch. III. 

[!] Here as well as in the next section, annuity seems to mean an annuity created 
by the will and charged on testator’s estate, 

l * 1 The annuity is a general legacy. Therefore as between annuitants and legatees 
there is no priority where there is a deficient estate, but 'both must abate 


proportionately, irrespective of the 
ately on the death of the testator or 
be immediate or on the death of an 

Section 174 — Note 1 

( X i Section 174 embodies the rule of English 
law tbat where there is a bequest of a sum of 
money to be laid out in the purchase of an 
annuity, or there is a direction to purchase an 
annuity of a certain amount, the annuitant can 
require the trustees to pay up the value of the 
annuity rather than have it purchased for him. 
That section has no application when there is a 
simple bequest of an annuity without any be- 
quest of the sum of money necessary to pur- 
chase annuity. AIR 1964 Guj 240 (244, 245, 
246)=(l964) 5 Guj L R 1061. 

(2) Section 174 and the illustration show 
that, where out of property a sum is to bo set 
aside in order that it might furnish an allow- 
ance for a legatee who is to receive that allow- 
ance periodically, i. e., annually, the law 
recognises the right of the legatee to take that 
sum itself. ILR (1947) 1 Cal 304 (307), 

(3) Where money is bequeathed to be invested 
in the purchase of an annuity for the life of the 
legatee and the legatee dies before it is laid out 
or even before the fund is available as during 
the life of the person after whose death the in- 
vestment is to be made, yet it is a vested legacy 
from the death of the testator, and the legatee 
for whose benefit it was intended if survives 
the testator may elect to take the value of 


fact that the annuity commences immedi- 
at a future period or whether the legacies 
annuitant. 

it instead of the annuity. 1906-2 Ch 648 
(651, 653). 

[See however 1891-1 Ch 707 (715).] 

(4 j Bequest of annuity without any bequest of 
a sum of money necessary to purchase annuity 
— S. 174 has no application so as to enable 
annuitant at his option either to have that 
money utilised for purchasing an aunuity or to 
have that sum of money absolutely in a sum. 
(1970) 77 ITli 180 (Andh Pra) (DB). 


Section 175 — Note 1 

(l ) Provision in will for allowance to be paid 
out of profits — Allowance, liable to reduction 
on reduction of profits. AIR 1941 Oudh 203 
(205); 

t2) A will contained a general gift of annuity, 
general gifts of logacies and a gift of the residue 
and the entire estate was insufficient to pay the 
aunuity — Held that the annuity was to be 
valued in consequence of deficiency of assets 
aud a proportional abatement having been 
made, the reduced fund was to be set apart. 
(1847) 63 E R 1103 (1104) = 1 De G & Sm 357. 
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176. ^A ^ he^e gift of annuity and residuary gift, who^e annuity to be 
first satisfied.* — Where there is a gift of an annuity and a residuary gift, the whole 
of the annuity is to be satisfied before any part of the residue is paid to the residuary, 
legatee, and, if necessary, the capital of the testator’s estate Bhall be applied for* that 
purpose. ^ yjfiHH B M r*:’ | 

mBU [1865 — S. 163.]l HJfrr, 

P 

w.P] The section applies to Hindus etc. — See S. 57 & Sch. ill, 

« 

CHAPTER XXI 


OF LEGACIES TO CREDITORS AND PORTIONERS 


177. Creditor prima facie entitled to legacy as well as debt.'" — Where a 
debtor bequeaths a legacy to his creditor, and it does not appear from the will that 
the legacy is meant as a satisfaction of the debt, the creditor shal! be entitled to the 
legacy, as well as to the amount of the debt. 


[1865 — S. 164] 


[*] Section applies to Hindus etc. — See S. 5 7 & Sch. III. 

gi 

178. Child prima facie entitled to legacy as well as portion." —Where a 
parent, who is under obligation by contract to provide a portion for a child, fails to 
do so, and afterwards bequeaths a legacy to the child, and does not intimate by his 
will that the legacy is meant aB a satisfaction of the portion, the child shall be entitled 
to receive the legacy, as well as the portion. 











Illustration 

* * 

A, by articles entered into in contemplation of his marriage with B covenanted that he 
would pay to each of the daughters of the intended marriage a portion of 20,000 rupees on her 
marriage. This covenant haviDg been broken, A bequeaths 20,000 rupees to each of the married 
daughters of himself and B. The legatees are entitled to the benefit of this bequest in addition 


to their portions. 

[1865- S. 165.] 

[*] Section applies to Hindus etc, — See S. 
Section 176 — Note 1 

(1) Annuitant is kind of legatee — Annuity 
is payable out of income if income is available 
— Buie however does not exist to limit right of 
annuitant — Will directing annuities to be 
charged upon residuary trusts income — Bights 
of annuitants need not necessarily determine 
when residuary trust ceases to dispose of income 
and reach date for division of capital. AIR 
1950 P C 7 (9, 10). 


Section 177 — Note 1 

( 1 ) The principle of S. 177 can be applied 
even to wills where the section itself is not 
applicable. AIB 1930 Mad 956 (960) (DB). 

(2) Section 164 (S. 177 of the Act of 1925; 
expressly abolishes doctrine of satisfaction in 
India and although the Act itself is not appli- 
cable to Hindus, Mahomedans or Buddhists, 
yet it announces a correct principle of inter- 
pretation, universally applicable unless over- 
ridden by some special provision of local law 
or usage. (1913) 37 Bom 211 (214). 

3) Where there is no ambiguity in a clause- 
8. 62 S. 75 of the Act of 1925). cannot be 
invoked to construe a clause in the will by 
letting in extrinsic evidence. (1910) 12 Bom 
L R 863 (865, 869). 

(4) Section 177 is directly opposed to the 
principles of interpretation under the English 


57 & Sch. III. 

law. AIR 1959 All 509 (510) = ILR ((1959) 2 
All 297 (DB). 

(5) One C by his will said ‘ My elder brother, 
V’s self-acquisition to the extent of about 
Bs. 10,000 is kept with me. So that money 
should be given to him” — Held, that the 
bequest of Bs. 10,000 was a legacy meant as 
satisfaction of the indebtedness of the testator 
to V for money kept with him by V. (1902) 
25 Mad 361 (363) (DB). 

6) One D made a provision for maintenance 
of his daughter-in-law R by giving her property 
worth Rs, 15,000. even though the property in 
possession of D was subject to R’s charge for 
maintenance at the rate of Rs, 20 per mensem. 
There was no mention of this charge in the will 
itself — Held, that R was entitled to the legacy 
as well as the arrears of maintenance by virtue 
of S. 177. AIR 1959 All 509 (510) = ILR (1959) 
2 All 297 (DB). 


Section 178 — Note 1 

(l) The grandfather is not in loco parentis t» 
his grandchild for the purpose of raising the 
doctrine against double portions and a gift by 
a grandfather to the grandchild is not a por- 
tion. 1919-1 Ch 102 (108). 
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179. No ademption by subsequent provision for legatee.* No bequest 
shall be wholly or partially adeemed by a subsequent provision made by settlement 
or otherwise for the legatee. 

Illustrations 

(i) A bequeaths 20,000 rupees to his son B. He afterwards gives to B the sum of 20,000 
rupees. ''he legacy is not thereby adeemed. 

(ii) A bequeaths 40,000 rupees to B, his orphan niece whom he had brought up from her 
infancy. Afterwards, on the occasion of B’s marriage, A settles upon her the sum of 30,000 rupees. 
The legacy i3 not thereby diminished. 

[1865— S. 166.] 

[*] Section applies to Hindus etc. — See S. 57 & Sch. III. 

4 

CHAPTER XXII 


OF ELECTION 

180. Circumstances in which election takes place * — Where a person, 
by his will, professes to dispose of some thing! which he has no right to dispose of, 
the person to whom the thing belongs shall elect either to confirm such disposition or 
to dissentt from it, and, in the latter case, he shall give up any benefits which may 
have been provided for him by the will. 

[1865—8. 167.] 

[*] Section applies to Hindus etc. — See S. 57 & Sch. III. 

[t] Some interest, whether immediate, remote, contingent, of some value or not of 
value, in property, whether moveable or immoveable. 

[1] Doctrine of election proceeds on the principle of forfeiture and not of indemni- 
fication of those whom the dissent disappoints. 


Section 179 — Note 1 

(1) Where S. 179 is found to bo inapplicable 
to a will the principles of the section as embody- 
ing the general equitable principles can be 
applied. AIR 1930 Mad 956 t 960)(DB). 

(2) The rule of English law as applied to 
what are called double portions’ is one which 
is based upon principles of equity, justice and 
good conscience and is one to be remembered 
in considering the intentions of the testator 
even though the will is governed by Hindu law. 
(1905) 7 Bom L R 299 (804, 305). 

(3) The distinction, between ademption and 
satisfaction is that in ademption the former 
benefit is given by a will which is a revocable 
Instrument alterable at the pleasure of the 
testator. But where a person covenants to settle 
land or money on the marriage of a child 
which covenant he can neither adeem or alter, 
and if he by will gives some benefit to the 
same objects and states that that is to be in 
satisfaction of the covenants, the objects of 
covenant necessarily get the right either to take 
under the covenant or under the will. In cases 
of satisfaction, the jserson intended to be bene- 
fited by the covenant and the persons intended 
to be benefited by the bequest are the same; in 
cases of ademption they may be different. 
(1867) 2 HL71 (90, 91). 


Section 180 — Note 1 

(1) Principle of ejection applies to all wills 
whether part 6 of Succession Act i3 applicable 
to them or not. AIR 1936 Mad 497 (498). 

(2) Eleotion in the technical sense is con- 
fined to the case of a gift or will where the 
douee or legatee is given a choice of accepting 


a property uuder the gift or will belonging to 
the donor or testator and in the alternative to 
fulfil some other condition which it is within 
his power to fulfil. AIR 1956 Pat 223 (226) (DB). 

(3) In applying the doctrine of election, the 
intention of the testator has nothing to do with 
the construction of the will, AIR 1963 Mad 405 
( 407 )=( 1963) 2 Mad L J 261 (DB). 

(4) Election under S. IS 1 means that a person 
cannot prefer to accept a benefit and refuse to 
be bound by the other provisions of the will. A 
person who wants to get a benefit under the 
will must conform to the entire provisions of 
the will. AIR 1954 Mad 556 (559). 

(5) To attract the application of the doctrine 
of election there must be two sets of properties, 
one to which the testator is entitled and the 
other to which the person who gets a benefit 
is the owner. It is then that the owner legatee 
is put to the necessity of election as to whether 
he would accept the gift. The essence of the 
doctrine is that a person cannot affirm and at 
the same time dissent from the same document 
accept one part and reject the other, receive the 
benefit provided and refuse to give full effect to 
it. AIR 1954 Mad 556 (559). 

(6) The doctrine of election cannot be in- 
voked by the defendants in a suit instituted 
for partition claiming the entire properties 
dealt with under the will as tarwad or family 
properties over which the testator had no 
absolute power of disposal. AIR 1954 Mad 556 
(559). 

(7) The doctrine of election involves com- 
pensation and not forfeiture. Therefore where 
the property which should be sequestered for 
the purpose of making compensation to the 
persons who have been disappointed by the 
failure of the appointment in their favour is 


[The Indian] Succession Act, 1925 


IS 180 Nl] 967 


Section 180 — Note 1 (contd.) 

given in such a manner that the testatrix Bj 
herself must be deemed to intend that the 
persons to whom she gives it shall not deal 
with it and that it shall not be dealt with 
adversely to them, to imply a condition of 
election would be to imply a condition of 
election against the express language of the 
will. (18S4) 27 Ch D 606 (612). 


(18) Bequest of properties standing in the 
name of his wife by the husband — Wife pro- 
ducing will for registration and adopting under 
power given in will — Wife getting life estate 
in certain other properties by the will — Held, 
that the wife- had elected to waive any right 
which she might have had in the properties 
bequeathed by the husband and her election 
bound her heirs also. AIR 1935 Mad 1066(1067). 


(8) The doctrine of election depends on an 
implied condition that the devisee will comply 
with all the provisions of the will by renounc- 
ing the right to his own property and the 
doctrine is equally applicable to wills made in 
India. (1890) 14 Bom 438 (440) (DB). 

(9) If anyone has the right by law to take 
a share of a testator’s estate which the testator 
has not given but otherwise disposed of. that 
person takes it against the will and cannot go 
on to found on the will and claim its benefit. 
1908 App Cas 224 (232). 

(10) The doctrine of election is utterly in. 
applicable to creditors. Therefore where the 
creditors take a benefit under a will of the 
testator by the devise for payment of the debts 
generally they shall not be prevented from 
laying claim to the property comprised in the 
devise to the widow as a provision for her in 
another part of the will. (1806) 12 Ves 136 (154) 
=' 33 E R 53. 

(11) The language of S. 180 and the illustra- 
tion shows that a person, whose property has 
been disposed of by the testator by bequeathing 
it to another, should elect to confirm such 
disposition of his property, in which case he 
would be entitled to the benefit. But. if he 
chooses to dissent from it and claims the pro- 
perty, as his. he shall not be entitled to the 
benefit provided for under the will. AIR 1954 
Mad 556 (558). 

(12) A person who accepts a benefit under 
a will is not precluded from disputing a tran- 
saction entered into by the testator long before 
his death and which is also not the subject of 
the will. AIR 1922 Mad 357 (358) (DB). 

(13) Doctrine of election only arises where 
legatee derives some benefit from will to which 
he would not be entitled except for the will. 

AIR 1967 S C 1153 (1155, 1156)— (1967) 2 SCR 
448. 

(14) When the beneficiary does not claim 
any property bequeathed by the testator as his 
own no question of election arises. 1909) 9 Cal 
L J 19 (38) (DB). 

(15) Where the gifts themselves are void no 
question of election can arise under the will. 
1906-2 Ch 288 (293). 

(1C) Where the Court has to deeido whether 
an election under Ss. 180 and 181 has in fact 
been made the time factor must enter into the 
account. A simultaneous approbation and re- 
probation does not amount to election either to 
approbate or reprobate. AIR 1939 Mad 485 (488, 
489). 

(17) Testator entitled to a provident fund 
and deposits in two other Funds, bequeathing 
all to his wife and daughters in definite shares 
— Nomination in respect of provident fund 
existing, the fund not disposable by will — 
Held, that the widow or persons representing 
her interest should elect either to take the 
Provident Fund alone or to stand by the will 
A.IB 1939 Mad 485 (488). 


(19) Person empowered under the marriage 
settlement to appoint only the children of that 
marriage to certain hereditaments appointing a 
son of that marriage. to these hereditaments but 
subject to the charge of all childron including 
those by the second marriage — Appointment of 
the same son to his own property subject to a 
similar charge — Held, that children by second 
marriage should elect. (1882) 22 Ch D 555 (560). 

(20 A advancing a certain sum of money 
to B on the latter assigning to him a covenant 
by C to transfer some stock. A by will giving C 
a certain amount of money and moneys due by 
C to her — A directing the retention by the 
executors of an amount equal to the value, of 
the stock and to pay the surplus over the 
amount advanced by her — When C predeceased 
her she directed that the amount given to C 
should become part of her residuary estate and 
also that C’s representatives should not be asked 
to pay or transfer the stock covenanted for by 
C to B and that B should not be asked to repay 
the amount advanced to him by her: Held, M 
cannot enforce the covenant for transfer of 
stock. (1873) 15 Eq 389 (393). 

(21) A bequeathed his own and C’s property 
and made provision larger than what C’s wife 
would have had from C’s ancestral property. 
C’s wife sued for the provision made for her in 
A’s will and got a decree for maintenance. 
Later she filed a suit for C’s ancestral property 
— Held, that she was not entitled to make the 
claim having olected the provision for main- 
tenance. (1886) 12 Cal 60 (63) (DB). 

(22) As per the terms of a family arrange- 
ment the testatrix was to. and did- occupy 
during her life two freehold houses in B Road 
and on her death her son the defendant was 
entitled to a half share of the beneficial inte- 
rest therein and the two sons of her deceased 
daughter were entitled to the other half, each 
getting one quarter. The testatrix had no other 
houses in B Road. By her will she devised to 
the plaintiff 1 my two freehold houses in B 
Road” and to the defendant another house and 
residue of the estate. Held that the doctrine of 
election applied to the case and the defendant 
must decide to elect in favour of the will and 
he would then have to give up the whole of his 
share in the houses or elect against the will. 
1956-2 All E R 74 (77). 

(23) The rule which has been embodied in 
S. 180 of the >ndian Succession Act does not 
recognise the Principle of Compensation. Jndei’ 
its provisions if the legatee has been given auy 
benefit under the will and his own property has 
also been disposed of by that very will he must 
relinquish all the claims under the will if he 
chooses to retain his property. A I R;19&9 S C 
1311 (1314-15) = 1969 BCD 908. (1LR (1965) 
2 Ker 141, Reversed.) 

(24) The quostion of election is mixed ques- 
tion of fact and law. Unless it can be shown 
that a benefit was conferred by the Will and 
that he took it as such benefit, doctrine of elec- 
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181. Devolution of interest relinquished by owner. 1 — An interest relin- 
quished in the circumstances stated in section 180 shall devolve as if it had not been 
disposed of by the will in favour of the legatee, subject, nevertheless, to the charge 
of making good to the disappointed legatee the amount or value of the gift attempted 
to be given to him by the will. 

[1865— S. 168.] 

[ '] Section applies to Hindus etc. — See S. 57 & Scb. Ill, 


182. Testator’s belief as to his ownership immaterial.* — The provisions 
of sections 180 and 3 81 apply whether the testator does or does not believe that which 
he professes to dispose of by his will to be his own. 

llustrations 


(i) The farm of Sultanpur was the property of C. A bequeathed it to B, giving a legacy of 
1000 rupees to C. C has elected to retain his farm of Sultanpur, which is worth 800 rupees. 
C forfeits his legacy of 1,000 rupees, of which 800 rupees goes to B, and the remaining 200 rupees 
falls into the residuary bequest, or devolves according to the rules of intestate succession, as the 
case may be. 

(ii) A bequeaths an estate to B in case B’s elder brother (who is married and has children's 
shall leave no issue living at his death. A also bequeaths to C a jewel, which belongs to B. B 
must elect to give up the jewel or to lose the estate. 

(iii) A bequeaths to B 1,000 rupees, and to C an estate which will, under a settlement, 
belong to B if his elder brother (who is married and has children) shall leave no issue living at 
his death. B must elect to give up the estate or to lose the legacy .+ 

(iv) A, a person of the age of 18, domiciled in }[India] but owning real property in Eng- 
land, to which C is heir at law, bequeaths a legacy to C and, subject thereto, devises and bequeaths- 
to B “all my property whatsoever and wheresoever”, and dies under 21. The real property in 
England does not pass by the will.§ C may claim his legacy without giving up the real property 
in England. 


[1865 — S. 169.] ■ 

[*] Section applies to Hindus etc. — See S. 57 and Sch, III. 

[t] This shows that the doctrine of election applies to contingent interests. 

[i] Substituted for “the States” by the Part B States (Laws) Act, 1951 (III of 1951) 
S. 3 and Schedule [1.4.1951]. , • 

[§] This is because A by English law is an infant, incapable of making a will and 
succession to immoveable property is regulated by the lex loci rei sitae. 


Section 180 — Note 1 (contd.) 
ti on cannot be invoked against him to prevent 
him from enforcing his absolute rights in such 
property. AIR 1967 Mad 404 (408) = (1967) 1 
Mad L J 96. 

(25) Bequest of a sum of money to testator’s 
minor daughter out of provident fund, gratuity 
and other assets of testator — Remaining amount 
to go to mother and sisters in equal shares — 
Testator held intended to deal with special 
contribution to Provident fund to which minor 
child had a contingent right under Rules of 
Provident Fund — Doctrine of election held was 
applicable to testator’s daughter, AIR 1964 Mad 
227 (229). 

(26) Claim by legatees against administra- 
trix for payment of certain amounts to them 
instead of to a minor legatee — Decision of Court 
that case of minor legatee was governed by 
8. 180 arrived at when minor was not repre- 
sented by guardian — Decision is not binding 
on minor and he is entitled to reagitate it at 
subsequent stage of proceeding. AIR 1964 Mad 
227 (228). 


Section 181 — Note 1 

(1) In any case in which the Court has to 
decide whether an election under Ss. 180 and 
181 has in fact been made the time factor must 


enter into the decision. AIR 1939 Mad 485 
(488). 

(2) Will by husband giving to his wife all 
his personal and real property — Wife surviving 
her husband but dying having four persons who 
were next of kins before making ant election — 
Three of them electing to take under the will, 
the fourth electing against it — Held, each of 
them had a distinct right to elect and that the 
person who elected against the will should be 
credited with an amount equal to hi3 share of 
the dower annuity. (1868; 7 Eq 494 (497 

n, 


Section 182 — Note 1 

(1) Where a person has a benefit already 
vested in him and a benefit which is inconsis- 
tent with that is given to him. he must elect 
between the two, (1870) 9 Eq 519 (523). 

(2) D a widow, inheriting movable and 
immovable property from her husband who died 
childless leaving by will Rs. 2000 to R and the 
rest of the properties to M who were the sons of 
the sisters of D’s husband — - R claimed as heir 
to a half share of the properties devised to M 
and also the legacy of Rs. 2000 under the will 
— Held, that the incapacity of D to devise the 
immovable property arose on the ground that a 
person cannot dispose of by will what does not 
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183. Bequests for man's benefit how regarded for purpose of election.* 
A bequest *or a person’s benefit is, for the purpose of election, the same thing as a 
bequest made to himself. 

Illustration 



Tho farm of Sultanpur Khurd being the property of B, A bequeathed it to C : and bequeathed 
another farm callod Sultanpur Buzurg to his own exooutors with a direction that it should be 
sold and tho proceeds applied in payment of B’s debts. B must elect whether he will abide by the 
will, or keop his farm of Sultanpur Khurd in opposition to it. 

[1865— S. 170.3 

[*] Section applies to Hindus etc. — See S. 57 and Sch. III. 




184. Person deriving benefit indirectly not put to election.* — A person 
taking no benefit directly under a will* but deriving a benefit under it indirectly, is 
not put to his election. 


Illustration 

The lands of Sultanpur are settled upon C for life, and after .his death upon D, his only child. 
A bequeaths the lands of Sultanpur to B, and 1,000 rupees to C. C dies intesiate shortly after the 
testator, and without having made any election. D takes out administration to C, and as 
administrator elects on behalf of C’s estate to take under the will. In that capacity he receives 
the legacy of 1,000 rupees and accounts to B for the rents of the lands of Sultanpur which accrued 
after the death of the testator and before the death of C, In his individual character he retains 
the lands of Sultanpur in opposition to the will. 

[1865— S. 171.] 

[*] Section applies to Hindus* etc. 'Bee S. 57 and Scb. III. 

185. Person taking , in individual capacity under will may in other 
character elect to take in opposition.* — A person who in his individual capacity 
takes a benefit under a will may. in another character, elect to take in opposition to 

the will. 

Illustration 



The estate of Sultanpur is settled upon A for life, and after his death upon B. A leaves the 
estate of Sultanpur to D, and 2,000 rupees to B, and 1,000 rupees to C who is B s only child. B 
dies intestate shortly after the testator, without having made an election. C takes out adminis- 
tration*^ B.^ndas administrator elects to keep the estate of Sultanpur in opposition to the will, 
and to relinquish the legacy of 2,000 rupees. C may do this, and yet claim his legacy of 1,000 

rupees under the will. . , 

[1865— S. 172.] 

[*] Section applies to Hindus, etc. see S. 57 and Sch. III. 


186 Exception to provisions of last six sections * — Notwithstanding 
anything contained in sections 180 to 185, where a particular gift is expressed in the 
will io be in lieu of something belonging to the legatee, which is also m terms disposed 
of by the wil l the if the legatee claims that thing, he must relinquish the particular 
gift but he is’not bound to relinquish any other benefit given to him by the will. 


Section 182 — Note 1 (contd.) 
belong to him and that R should bo put to elec- 
tion as between accepting legacy under the wil 
or claiming half share as heir. (1890) 14 L>om 
438 (441)(DB). 


Section 185 — Note 1 

(1) A devising by will both his properties 
and his brother’s to the nephews giving^ in. lieu 
thereof suitable maintenance to brother’s widow 
— "Widow obtaining decree for maintenance on 
the basis of the will suing again for share of 
ancestral property as . heir to her deceased 
husband — Held, she was not estopped by her 
previous election as her second claim was of a 
totally different character, namely as heir to 
her deceased husband. (1886) 12 Cal 60 (68) 


(DB). (But a claim to maintenance on the ances- 
tral property would bo barred.) 

(2) C in his will stating that his brother 
V’s self-acquisition to the extent of Rs.10 000 
which was with him should be repaid — ‘ V 
receiving a part of it and suing for the balance 
— Previous suit by another brother for partition 
claiming property in C’s hand to be joint 
family property which was dismissed — V sup- 
porting the claimant and also claiming a share 
for himself • — Held, that V was not estopped 
from claiming the legacy by the decision in 
the partition suit and that there was no ques- 
tion of his having elected to take^the money as 
a debt as he had failed to obtain it as a debC 
(1902) 25 Mad 361 (364, 365) (DB). 
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Illustration 


Under A’s marriage-settlement his wife is entitled, if she survives him, to the enjoyment of 
the estate of Sultanpur during her life. A by his will bequeaths to his wife an annuity of 200 
rupees during her life, in lieu of her interest in the estate of Sultanpur, which estate he bequeaths 
to his son. He also gives his wife a legacy of 1,000 rupees. The widow elects to take what she is 
entitled to under the settlement. She is bound to relinquish the annuity but not the legacy of 
1,000 rupees. 


[1865— S. 172.] 

[*] Section applies to Hindus, etc. — see S. 57 and Sch. III. 



187. When acceptance of benefit given by will constitutes election to 
take under will.* — 'Acceptance of a benefit given by a will constitutes an election by 
the legatee to take under the will, if he had knowledge! of his right to elect and of 
those circumstances which would influence the judgment of a reasonable man in 
making an election, or if he waives inquiry into the circumstances. 


Illustrations 

(i) A is owner of an estate called Sultanpur Khurd, and has a life interest in another estate 
called Sultanpur Buzurg to which upon his death his son B will be absolutely entitled. The will 
of A gives the estate of Sultanpur Khurd to B, and the estate of Sultanpur Buzurg to C, B in 
ignorance of his own right to the estate of Sultanpur Buzurg, allows C to take possession of it, 
and enters into possession of the estate of Sultanpur Khurd. B has not confirmed the bequest of 
Sultanpur Buzurg to C. 

(ii) B, the elder son of A, is the possessor of an estate called Sultanpur. A bequeaths Sultan- 

pur to C, and to B the residue of A’s property. B having been informed by A’a executors that 
the residue will amount to 5,000 rupees, allows C to take possession of Sultanpur. He afterwards 
discovers that the residue does not amount to more than 500 rupees. B has not confirmed the 
bequest of the estate of Sultanpur to C. i ^ 

[1865— S. 173.] 

[*] Section applies to Hindus, etc. — see S. 57 and Sch. III. 

[!] The Act is silent as' to how the legatee is to obtain knowledge of ‘'those circum- 
stances”. 


188. Circumstances in which knowledge or waiver is presumed or 
Inferred.* — (1) Such knowledge or waiver of inquiry shall, in the absence of evidence 
to the contrary, be presumed! if the legatee has enjoyed for two years the benefits 
provided for him by the will without doiDg any act to express diesent.t 

(2) Such knowledge or waiver of inquiry may be inferred from any act of the 
legatee which renders it impossible to place the persons interested in the subject- 
matter of the bequest in the same condition as if such act had not been done. 


Section 187 — Note 1 

(1) The proposition that one taking posses- 
sion under a will cannot set up an adverse title 
is subject to the qualification that the election 
must be made with full knowledge of circum- 
stances. AIR 1934 Cal 356 (359) = 60 Cal 1406 
(DB)**AIR 1927 Cal 494 (495) (DB) ** AIR 1925 
Cal 724 (726. 727, 729) (DB). 

(2) The obligation to elect is cast upon a 
person by a rule of equity and not by any rule 
of law. Though knowledge of law can be im- 
puted to every person knowledge of a rule of 
equity cannot be so imputed. Therefore a per- 
son who is not proved to have been informed of 
his obligation to elect cannot be said to have 
elected when he acts in ignorance of it. (1865) 
11HLC 588 (602, 603). 

(3) Two things are essential to constitute a 
settled and concluded olection (i) There must 
be clear proof that the person put to his elec- 
tion was aware of the nature and extent of his 
rights and(ii) it must he shown that having 
that knowledge he intended to elect. (1855 )20 
Beav 67 (74)=52 E R 527. 

(4) Eleotion as a question of intention im- 
plies knowlecfgq, and there may be a series of 


unequivocal acts from which an intention to 
elect and the fact of election ruav be inferred. 
(1865) 11 HLC 588 (602). 


Section 188 — Note 1 

(1) Section 175 (corresponding to S. 188(2) 
of the Act of 1925) differs from S. 174 (S. 188(1)) 
in that it only permits an inference while the 
latter section compels an inference. AIR 1925 
Cal 724 (726, 727. 729) (DB). 

(2) The rule contained in S. 188 (1) is an 
equitable rule which may be invoked even in 
cases to which the Act does not apply. AIR 
1936 Mad 497 (498). 

3 Where an heir has chosen deliberately to 
confirm a devise of lands which without his 
confirmation would be invalid it is not neces- 
sary for the Court to have some distinct evi- 
dence of the heir’s knowledge of his rights to 
enable the Court to hold that those claiming 
under him are bound by his confirmation. 
(1866) 2 Eq 834(839). 

(4) Where property gifted to another is 
claimed to have been bequeathed to the same 
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A bequeaths to B an estate to which C is entitled, and to C a coal-mine. C take3 possession 
of the mine and exhausts it. He has thereby confirmed the bequest of the estate to B. 

[1865 — Ss. 174, 175.] ^ BHHHTIIH 1 11 ' I I I 

[*] Section applies to Hindus, etc.— See S. 57 and Soli. III. 

Tt] ‘^resumption arising hereunder is rebuttable. 

] Until the 2 years have expired, a person having elected under a misconception 
seems to make a fresh election. Where either of the subject-matters of election 
is reversionary the two years will not begin to run till the reversion falls in. 



189. 'When testator’s representatives may call upon legatee to elect.* — 
If the legatee does not, within one year after the death of the testator, signify to the 
testator s representatives his intention to confirm or to dissent from tbe will, the 
representatives shall, upon the expiration of that period, require him to make his elec- 
tion, and, if he does not comply with such requisition within a reasonable time after 
he has received it, he shall be deemed to have elected to confirm the will. 

[1865 -S. 176.] 

[ ] Section applies to Hindus, etc. See S. 57 and Scb. III. 

190. Postponement of election in case of disability.*— In case of disability 
the election shall be postponed until the disability ceases, or until the election is made 
by some competent authority. 

[1865— S. 177.] 

[*] Section applies to Hindus, etc. See S. 57 and Sch, III. 

chapter XXIII 

OP GIFTS IN CONTEMPLATION OF DEATH* 


191 Property transferable by gift made in contemplation of death — 
1) A man may dispose, by gift made in contemplation of death, of any moveable pro- 

jerty which be could dispose of by~will. 

(2) A gift is «aid to be made in contemplation of death where a man, who is ill 
ind expects to die shortly of his illness, delivers, t to another! the possession of any 
noveable property to keep as a gift in case thq donor shall die of that illness. 


iction 188 — Note 1 (eontd ) 
rson by a subsequent will as a limited owner, 
id the possession of such person for a l°og 
imber of years has not been inconsistent wim 
s possession as absolute owner or even 
mited owner no inference that lie made any 
action can. be made. AIR 196 < 1 a 
08)=(1967) 1 Mad L J 96. 


Section 190 — Note 1 

(1) Court has jurisdiction to bind the equit- 
able interests of lunatics nOfc so found by in- 
quisition where it appears to be for their ene- 
fit. (1883) 22 Ch D 263 (269). 


Section 191 — Note 1 

(1) A gift under S. 191, relates to succession 
within the meaning of the Succession Act. AIK 
1943 All 95 (96)— IliR (1943) All 193 (DB). 

(2) Two classes of Donatio ^mortis lj.u a, 
stated. (1915) 1 Ch 195 (202). 

(3) Hindu Law recognises some gifts in con- 
templation of death- But to constitute a valid 
disposition by gift there must be a giving 
orally or in writing with the intention of pass- 


ing the property in the thing given accom- 
nied by its actual delivery and acceptance in 
the donor’s lifetime. (1871) 6 Mad H C R 270 
(273, 274) (DB). 

(4) Under the Muhammaden law a gift made 
during illness operates as a will and is valid 
as regards one third of the property comprised 
therein. (1911) 33 All 233 (234) (DB). 

(5) The question whether a gift is invalid 
under the law of marz-ul-maut is essentially a 
question of fact. (1908) 35 Cal 271 (274)=35 
lnd App 67 (PC). 

(6) Under Mahomcdan law, the requirements 
which constitute a Mavz-ul-maut (death-bed 
illness) are : 

(1) Proximate danger of death so that there 

is a preponderance of khauf or apprehen- 
sion that at the given time death must 
be more probable than life. 

(2) There must be some degree of subjective 

apprehension of death in the mind of 
the sick person. 

(3) There must be external indicia, . chief 

among which would be the inability to 
attend to ordinary avocations. (1907) 
31 Bom 264 (266) (DB). 



972 JS 192 N 1 1 


[The Indian] Succession Act, 1925 


(3) Such a gift may be resumed by the giver; and shall not take effect if be 
recovers from the illness during which it wsb made; nor if he survives the person to 
whom it was made.l 

Illustrations 

(i) A, being ill, and in expectation of death, delivers to B, to be retained by him in case oi 
A’s death, — 

a watch : 

a bond granted by C to A : 
a bank-note : 

a promissory note of the ^[Central Government] endorsed in blank : 
a bill of exchange endorsed in blank : 
certain mortgage-deeds. 

A dies of the illness during which he delivered these articles. 

B is entitled to — 
the watch : 

the debt secured by C’s bond : 
the bank-note : 

the promissory note of the ^[Central Government] ; 
the bill of exchange : • 

the money secured by the mortgage-deeds. 

ii) A, beirg ill, and in expectation of death, delivers to B the key of a trunk or the key of a 
warehouse in which goods of bulk belonging to A are deposited, with the intention of giving him 
the control over the contents of the trunk or over the deposited goods, and desires him to keep 
them in case of A’s death. A dies of the illness during which he delivered these articles. B is- 
entitled to the trunk and its contents or to A’s goods of bulk in the warehouse. 

(iii A, being ill, and in expectation of death, puts aside certain articles in separate parcels 
and marks upon the parcels respectively the names cf B and C. The parcels are not delivered 
during the life of A. A dies of the illness during which he set aside the parcels. B and C are not 
entitled to the contents of the parcels. 

[1865 — S. 178.] 

. [*] “Donatio mortis causa”. This is what is known as gift (Hiba) Marza.ul.maut, in 
Mohemadan law. 

[t] By himself or another. Deed without delivery is not enough. There must be 
delivery. 

[♦] The gift may be either to the donee or to some one for his use. 

[§] Under S. 8 of the Estate Duty Act, 1953, such a gift is deemed to be property 
passing on death of the donor and is liable for payment of estate duty out of 
the estate of the donor. 


PART VII 


PROTECTION OF PROPERTY OF DECEASED 


192. Person claiming rights by succession to property of deceased 
may apply for relict* against wrongful possession. — (1) If any person dies 
leaving property, moveable or immoveable, any person claiming a right by succession 
thereto or to any portion thereof, may make application to the District Judge of the 
district where any part of the property is found or situate for relief, either after 
actual possession has been taken by another person, or when forcible means of seizing 
possession are apprehended. 


Section 192 — Note 1 

(1) The Succession (Property Protection) Act 
(corresponding to Part 7 in Act of 1925) has a 
larger scope than S. 145, Criminal P. C. and 
affords a more appropriate remedy in cases in- 
volving disputes regarding succession to larger 
estates accompanied by breaches of the peace. 
AIR 1922 Pat 372 (376)= 23 Cri L J 236. 

(2) Under S. 192 provision is made for a 
party claiming a right of succession to the 
properties of a deceased to make an application 
to the District Judge either after actual posses- 
sion has been taken by another person or when 
forcible means of seizing possession are appre- 
hended. AIR 1960 Ker 47 (50) = ILR (1959) 
Ker 696 (DB\ 


(3) The expression ‘succession’ is not con- 
fined to intestate succession but also applies to 
testamentary succession. AIR 1926 Cal 779(730) 
=53 Cal 637 (DB) ** AIR 1934 Lah 930 (931). 

(4) Section 1 of Act XIX of 1841 (S. 192 of 
Act of 1925) makes it manifest that an applica- 
tion may be made under it even when the ap- 
plicant claims a right by succession to a por- 
tion only of the property left by the deceased 
which is sufficient to cover the case where the 
claim relates to an undivided share of the estate 
left by the deceased. (1910) 12 Cal L J 8(10) 
(DB). 

(5) Sections 192 to 194 will not apply to a 
case where joint Hindu family property passes 
by survivorship. AIR 1938 Lah 753 (754) =- 
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(2) Any agent, relative o- near friend, or the Court of Wards in cases within 
t eu cognizance, may, in the event of any minor* or any disqualified or absent person 
>eing entitled by succession to such property as aforesaid, make the like application 
for relief, J Sill * 

[Succession (Property Protection) Act, 184.1 — Ss. 1* 2.] 

[*] This Part affords ‘interim relief’ pending final decision of rights of heirs in a 
regular suit. It provides a summary procedure in the nature of interlocutory 
proceeding. It can be well described as a quia timet action. 

OBJECTS AND REASONS 

qua* . * 

“This Part (Ss. 192 to 210) deals with protection of property of the deceased It is largely- 
based on the Succession (Property Protection) Act, 1841 (19 of 1841) (Repealed by this Act). This 
Act was framed under the old system of drafting and certain slight changes of language have 
necessarily been made in introducing its provision in the consolidated Bill.” — S.O.B. 



193. Inquiry made by Judge.— The District Judge to whom such application 
is made shall, in the first place, 'examine the applicant on oath, and may make such 
further inquiry, if any, as he thinks necessary as to whether there is sufficient ground 
for believing that the party in possession or taking foroible means for seizing posses, 
sion has no lawful title, and that the applicant, or the person on whose behalf he 
applies is really entitled and is likely to be materially prejudiced if left to the ordinary 
remedy of a suit, and that the application is made bona fide. 

[Succession f Property Protection) Act, 1841 — S. 3.] 


Section 192 — Note 1 (contd.) 

ILR (1939) Lab 196 ** (1912) 23 Mad L J 537 
$!: (538) ** (1907) 84 Cal 929 (933) (DB). 

(6) Person in possession and dispossessed is 
also protected by S. 192. AIR 1944 Nag 132 
(133)=ILR (1944) Nag 262. 

■ 7) Although the muth property may not rest 
in the Mahant as a owner it is he that has a 
right to its possession and hence an applica- 
tion under S. 192 by a person claiming a right 
to succeed to the muth property is maintaina- 
ble. AIR 1942 Pat 251 (255, 256, 257)= 21 Pat 
197 (DB). 

8) The idols are entitled to make an appli- 
cation under the Act and as the idol must act 
through some human agency shebaits can apply 
on their behalf. AIR 1926 Cal 779 (780) = 53 
Cal 637 (DB). 

(9) Application for relief should bo in the 
nature of a plaint in a summary suit. The 
proceedings of the Court under Act XIX of 
1841 are of interlocutory nature. An applica- 
tion for an nventory and appointment of curator 
is not contemplated by the Act and the Court 
cannot consider such an application. AIR 1924 
Bom 507 (509, 510) (DB). 

(10 In order to meet the requirements of 
S. 192 the Court must determine whether the 
objector to the grant of the application has any 
title and whether the claimant is really en- 
titled to any title. AIR 1933 Cal 17 (18) (DB). 

(11) In deciding an application under S. 192 
the question is not how long either of the appli- 
cant and the opposite party had been living 
with the deceased but who was entitled to the 
property. A summary dismissal of the applica- 
tion without examining the applicant on oath 
and making any enquiry would amount to a 
material irregularity justifying interference in 
revision. AIR 1952 Cal 432 (433) (DB). 

(12) Revision from decision under S. 192 is 
allowed. AIR 1938 Lali 753 (753) = ILR (1939) 
Lah 196 ** AIR 1927 Nag 253 (255). 

(13) Only orders made without jurisdiction 
or with jurisdiction illegally exercised should 


be interfered with in revision. AIR 1933 Cal 

17 (18) (DB). 

(14) Application under S. 192 — Preliminary 
point as to maintainability decided in appli- 
cant’s favour — No revision filed by objector till 
decision on merits — High Court should not 
exercise discretionary jxnver in revision in 
respect of preliminary point. AIR 1942 Pat 
251 (254) =21 Pat 197 (DB). 

( 15) Section 192 does not say that everv 
order made by a District Judge is appealable. 
It limits it to orders made by him by virtue 
of the powers conferred upon him by the Suc- 
cession Act. 1 ie order must be an adjudication 
of the rights of the parties. AIR 1953 All 663 
(664) (DB). 

(16) Order dismissing application under S. 192 
— S. 209 applies and appeal does not lie AIR 
1953 All 707 (708) (DB). 

i 


Section 193 — Note 1 

(1) Under 9. 3 of Act (19 of 1841) the judge 
has to be satisfied that the applicant is really 
entitled to the property and is likely to be 
materially prejudiced if left to the ordinary 
remedy of regular suit before an order under 
the Act can be passed. Therefore an application 
for interlocutory orders ought not to be enter- 
tained under this Act as such orders could be 
passed in a regular suit by virtue of the wide 
powers possessed by Courts and as no person 
could be said to be materially prejudiced if he 
is referred to a regular suit wherein he could 
with ordinary diligence ask for such relief 
AIR 1924 Bom 507 (510) (DB). 

(2) Section 3 of Act 19 of 1841 (S. 193 of the 

Act of 1925) merely implies that an application 
ought not to be granted as a matter of course, 
but that the Court should proceed with caution 
and satisfy itself that there are sullicient 
grounds in support of a prima facie case (19101 
12 Cal L J 8 (13) (DB). ‘ } 
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194* Procedure. — j,f the District Juoge is satisfied that there is sufficient 
ground for believing as aforesaid but not otherwise, be shall summon the party 
complained of and give notice of vacant or disturbed possession by publica ion, and, 
after the expiration of a reasonable time, shall determine summarily the right to 
possession (subject to a suit as hereinafter provided) and ehall deliver possession 

accordingly : 

Provided that the Judge shall have the power to appoint an officer who shall 
take an inventory of effects, and seal or otherwise secure the same, upon being applied 
to for the purpose, without delay, whether he shall have concluded the enquiry 
necessary for summoning the party complained of or not. 


[Succession (Property Protection) Act, 1 841 — S. 4.] 


Section 193 — Note 1 (contd.) 

(3) Before action can be taken under Act If) 
of 1841 (Part 7 of this Act) the provisions of 
S. 3 (S. 193) should be strictly fulfilled. They 
are that, (1) the opposite party has no title (2), 
the person claiming is really entitled to pro- 
perty and (3) that the applicant is likely to be 
prejudiced materially, if left to the ordinary 
remedy of a regular suit, (1912) 15 IndfcaS 
504 (505) (DB) (Cal)** A lit 1923 Mad 229 (229)** 
(1910)11 Cal L J 522 (523) (DB). 

(4) Under S. 193, the District Judge has no 
doubt a discretion as to whether he should make 
further inquiry or not. The discretion however - 
has to be exercised judicially. When the peti- 
tioner has been examined on oath, it is open to 
him to accept or not to accept the statement 
made on oath, and in either case to proceed to 
ascertain the truth of the matter by further 
inquiry. AIR 1952 Cal 432 (432, 433) (DB). 


(5) Under S. 3 of Act 19 of 1841 as, it then 
stood the Judge who acted on the application 
supported by a solemn declaration was held to 
have had sufficient materials to justify his 
order under the Act. (1910)34 Bom 115 (120) 
(DB). 

6) Under S. 3 of Act 19 of 1841 a solemn 
declaration by the agent of a Pardauashin lady 
was held sufficient. 1911 Pun L R No. 65, p. 289 
(290). 

(7) The judge must be satisfied that there are 
strong reasons for believing that the party in 
possession has no legal title before issuing any 
notice. (1912) 23 Mad L J 537 (538). 

(8) Where the party in possession was an 
heir, but claimed half the property in dispute 
against the heirs on the ground of himself 
having been owner of it even during the lifetime 
of the deceased : Held that the Court had juris- 
diction to proceed under the Act against him. 
AIR 1924 Bom 507 (508, 509) (DB). 


(9) The first respondent claiming to be the 
sole heir aud wife of the deceased filed an 
application under S. 192. The opposite parties 
■were the two sisters of tho deceased and their 
husbands and children. The District Judge 
after considering the allegations and the evi- 
dence given by tho wife passed an order, issuing 
summonses to the opposite parties and directing 
an inventory to be prepared under S. 194 saying 
that he was satisfied that there was sufficient 
| ground to believe the circumstances set out in the 
'^petition consistent with the provisions of S. 193 
of the Act. Held, that the order passed by the 
District Judge was within his jurisdiction and 
it could not be said that the Judge had in any 
way acted in contravention of the provisions 
of S. 193. AIR 1960 Ker 47 (51) = ILR (1959) 
Ker 696 (DB). . , 

J 4 hlil-ltt '' 
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(10) So far as the Succession Act alone stands 
the District Judge alone has jurisdiction to 
entertain proceedings under it. (1936) 38 Pun 
L R 398 (399, 400). 

(11) Subordinate Judge has no jurisdiction 
to deal with application under the Act unless 
there was any general assignment of cases by 
District Judge. AIR 1918 Lah 380 (382) = 1918 
Pun Re No. 72. 

(12) Contravention of the provisions of S. 3 of 
Act XIX of 1841, (S. 193 of this Act), is a 
material irregularity and would bo interfered 
with in revision in the absence of any other 
remedy to the aggrieved party. AIR 1918 Lah 
380 (382) = 1918 Pun Re No. 72 ** AIR 1923 
Mad 229 (229). 

(13) Although the omission to observe strictly 
all the requirements of S. 193 of Succession Act 
may constitute a material irregularity in the 
exercise of jurisdiction, the High Court will 
not interfere in revision if the petitioner has 
availed himself of another remedy open to him 
by instituting a regular suit. AIR 1942 Lah 
151 (151, 152). 

(14 i Court refusing to admit indirect evidence 
on ground that enquiry would be unreasonably 
prolonged cannot be said to have acted with 
material irregularity in exercise of its juris- 
diction. AIR 1942 Pat 251 (257) = 21 Pat 197 
(DB). - 

(15) District Judge not actually finding in 
words that there could be material prejudice ■ — 
Pacts found by him showing that this question 
was present in his mind — Held, that the 
finding was sufficient to maintain tho applica- 
tion. AIR 1926 Cal 779 (781)= 53 Cal 637 (DB). 

(16) District Judge holding complete enquiry 
but committing, technical irregularity of not 
recording before issuing notice to the opposite 
party the finding that he has satisfied himself 
that the applicant had a prima facie title to 
the property and that he would suffer material 
prejudice if left to the ordinary remedy of 
suit — Applicant also taking remedy by way 
of suit : Held, that there would be no interfer- 
ence in revision. AIR 1942 Lah 151 (151, 152). 

1 17) Section 193 itself provides that the 
District Judge after examining the appli- 
cant on oath may make such further inquiry 
as he thinks necessary. So if the inquiry 
is a little more elaborate than it need _ be 
it can be no ground for interfering in revision 
with the order of the lower Court. 1953 All L J 
682 (683) (DB). 


Section 194 — Note 1 

(1) Section 194 will not apply to a case where 
joint Hindu family property passed by survivor* 
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Tf u i-i ppomtment of curator pending determination of proceeding. — 
f f » 1 . er a PP ea * 9 upon such inquiry as aforesaid that danger is to be apprehended 
i _ ^appropriation or waste of the property before the summary proceeding can 
A ermm J: : ant the delay in obtaining security from the party in possession 

u luau ciency thereof is likely^to expose the party out of possession to consi- 
t rr i g ris '• provi ed he is the lawfui owner, the District Judge may appoint one or 
more curators whose authority shall continue according to the terms of his or their 
respective appointment, and in no case beyond the determination of the summary 
proceeding and the conhmation or deivery of possession in consequence thereof : 


Provided that, in the ease of land the Judge may delegate to the Collector 
to any ofhcer subordinate to the Collector, the powers of a curator : 


or- 


Provided, further, that every appointment of 
properly shall be duly published. 


a curator in respect of any 


[Succession (Property Protection) Act, 1841 _ S. 5.] 


.. „ 196 Powers conferable on curator. - The Diatriet Judge may authorise 

the curator to take ossesaion of the property either generally, or until security is 
given by the party in possession, or until inventories of the property have been made 

or for any other purpose necessary for securing the property from misappropriation or 
waste by the party in possession ; 


Section 194 — Note 1 (contd.) 

ship. AIR 1938 Lah 753 (754) = ILR (1939) 
Lah 196. 

^2) Older under S. 194 can be passed only 
after conditions embodied in S. 193 have been 
fulfilled. AIR 1934 Lah 930 (931)**AIR I960 Ker 
47 (5i) = ILR (1959) Ker 696 (DB). 

(3) In the preliminary stage the Judge has 
merely to satisfy himself whether there are 
strong reasons to believe that the application 
is bona fide and that judicial action ought to 
be taken. This merely means .that an applica- 
tion ought not to be granted as a mattex* of 
course. (1910) 12 Cal L J 8 (10). 

t4) Summary rejection of application : Held, 
wrong — Applicant’s deposition should have 
been taken. 1883 All W N 184 (184) (DB). 

(5) Property ordered to be delivered to a 
person under S. 194 — No order demanding 
security from him could be passed under this 
Act. AIR 1933 Cal 17 ( 19) (DB). 

(6) Court ordering nazir to take possession of 
property of deceased — Supratdar failing to 
deliver possession when required to do so — 
Court has jurisdiction to enforce liability of 
supratdar in same proceedings. 1942 Nag *L J 
325 (327). 

(7) Failure to comply with provision of S. 21 
of Act XIX of 1841 (S. 194 of this Act) is a 
material irregularity. Revision in such eases is 
allowed if there is no other i*emedy open to the 
aggrieved party. AIR 1918 Lah 380 (382)=1918 
Pun Re No. 72. 

(8) There is no bar as such to the revision 
being entertained against an order under S. 194. 

I ho limits and the grounds of interference have] 

however, to be sought in S. 115, Civil P. C AIR 
1944 Nag 132 (132) = ILR (1944) Nag 262. 

(9) A summary disposal of an application 
under S. 192 without following the procedure 
prescribed by Ss. 193 and 194 amounts to a 
material irregularity justifying interference in 
revision. AIR 1952 Cal 432 (433) (DB) 


Section 195 — Note 1 

^1.) Application for the appointment of curator 
Disposal should not be postponed, AIR 1927 
Nag 253 (254). 


(2) Conditions necessary for the appointment 
of a curator are : (1) Presentation' of an appli- 
cation and an examination as directed by 8. 3 
tnow S. 193); (2) existence of apprehension of 
misappropriation or waste before summary suit 
could be determined; and (3) the delay in obtain- 
ing security or its insufficiency should be likely 
to cause considerable risk to the person who is 
out of possession. A I R 1914 Lah 523 (524) — 
1915 Pun Rg No. 11 (DB). 

no jurisdiction to act and 
appoint a curator unless it is satisfied that 
otherwise the applicant would be materially 
prejudiced and that the application is bona fide 
and in the absence of any such finding the 
order cau be set aside in revision. AIR °19‘>5 
Mad 229 (229)** A I R 1914 Lah 523 (524)=19i5 
Pun Re No. li (DB). 


t,ourt finding that none of the conditions 
of S. 5 (R. 195 of this Act) was present — Jud"e 
passing the order for appointment having no 
evidence before hi in Held that he acted with 
material irregularity and without jurisdiction 
(1901; 24 Mad 364 (369) (SB). 


(5) Before appointing a curator there should 
ordinarily be a clear statement by the Judge 
that he is satisfied as regairds the recmisit.es 

AIR 1931 All 632 (634, 635;=54 All 183 (FB/. * 

(6) The Judge is entitled to take into con- 
sideration the long delay which had occurred 
in applying while deciding the suitability and 
advisability of appointing a curator. AIR 1927 
Nag 253 (255). 


(7) Although proceedings contemplated by 
S. 195 terminate, appointment of the curator 
does not necessarily come to an end till he 
hands over possession of property. AIR 1931 
All 423 (424) (DB). 

* ^ * * * 

(8) Where the District Judge bad held -that 
in his discretion the case was not a suitable or 
advisable one for the apppointment of a curator 
the High Court will not go into the question 
and determine whether or not the discretion 
was wisely exercised. AIR 1927 Nag 253 (255). 
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Provided that it shall be in the discretion of the Judge to allow the party in 
possession to continue in such possession on giving security or not, ana any continuance 
in possession shall be subject to such orders as the Judge may issue touching inven. 
tories or the securing of deeds, or other effects. 

[Succession (Property Protection) Act, 1841 S. 6.] 

197. Prohibition of exercise of certain powers by curators.— (1) 'Where a 
certificate has been granted under Part X or under the Succession Certificate Act, 1S89.* 
or a grant of probate or letteis of administration has been made, a curator appointed 
under this Part shall not exercise any authority lawfully belonging to the holder of the 
certificate or to the executor or administrator. 

Payment of debts, etc., to curator. 

(2) All persons who have paid debts or rents to a curator authorised by a 
Court to receive them shall be indemnified, and the curator shall be responsible for 
the payment thereof to the person who has obtained the certificate, probate or letters 

of administration, as the case may be. 

■ 

I Succession Certificate Act, 1889 S. 23.] 

[*] Repealed partly by the Indian Succession Act, 1925 (XXXIX of 1925) and 
finally by the Repealing Act, 1938 (I of 1938). 

BKIfl P uer » " 'll M E J , H 1 / 

198. Curator to give security and may receive remuneration. (1) The 
District Judge shall take from the curator security for the faithful discharge of his 
trust, and for rendering satisfactory accounts of the same as hereinafter provided, and 
may authorise him to receive out of the property such remuneration, in no case 
exceeding five per centum on the moveable property and on the annual profits of the 
immoveable property, as the District Judge thinks reasonable. 

(2) All suprlus money realized by the curator shall be paid into Courti and 
invested in public securities for the benefit of the persons entitled thereto upon 

r "* m 

adjudication of the summary proceeding. 

(3) Security shall be required from the curator with all reasonable despatch, 
and where it is practicable, shall be taken generally to answer all cases tor which the 
person may be afterwards appointed curator; but no delay in the taking of security 
shall prevent the Judge from immediately investing the curator with the powers of 

his office. 

[Succession (Property Protection) Act, 1841 — S. 7,] 


199. Report from Collector where estate includes revenue- paying 
land. — (1) Where the estate of the deceased person consists wholly or in part of 
land paying revenue to Government, in all matters regarding the propriety of sum- 
moning the party in possession, of appointing a curator, or of nominating indhiduals 
to that appointment, the District Judge shall demand a report from the Collector, and 
the Collector shall thereupon furnish the game : 


Provided that in cases of urgency the Judge may proceed, in the first instance, 
without such report. . s g£jagHi 

(2) The Judge shall not be obliged to act in conformity with any such report, 
bufcj in case of his acting otherwise than according to such report, he shall immediately 
forward a statement of his reasons to the High Court, and the High Court, if it is 
dissatisfied with such reasons, shall direct the Judge to proceed conformably to the 

* * m 

report of the Collector. „ ' 

[Succession (Property Protection] Act, 1841 — S. 8.] 
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200. Institution and defence of suits. — The curator shall be subject to 
all orders of the District Judge regarding the institution or the defence of suits, and' 
all suits may be instituted or defended in the name of the curator on behalf of the^ 
estate : 

Provided that an express authority shall be requisite in the order of the 
oura .or’s appointment for the collection of debts or rents: but such express authority 
shall enable the curator to give a full acquittance for any sums of money received by 
virtue thereof. 

[Succession (Property Protection) Act. 1841 — S. &.] 

201. Allowances to apparent owners pending custody by curator, — 
Pending the custody of the property by the curator, the District Judge may make • 
such allowances to parties having a prima facie right thereto as upon a summary 
investigation of the rights and circumstances of the parties interested he considers * 
necessary, and may, at his discretion, take security for the repayment thereof with.- 
interest, in the event of the party being found, upon the adjudication of the summary 
proceeding, not to be entitled thereto. 

[Succession (Property Protection) Act ( 1841 — S. 10.} 

202. Accounts to be filed by curator. — The curator shall file monthly 
accounts in abstract, and shall, on the expiry of eaeh period of three months, if hie- 
administration lasts so long, and, upon giving up the possession of the property, file a 
detailed account of his administration to the satisfaction of the District Judge. 

[Succession (Property Protection) Act, 1841 — S. 11.] 

203. Inspection of accounts and right of interested party to keep 
duplicate. — (lj The accounts of the curator shall be open to the inspection of all’ 
parties interested; and it Bhall be competent for any Buoh interested party to appoint 
a separate person to keep a duplicate account of all receipts and payments by tho- 
curator. 

(2) If it is found that the accounts of the curator are in arrear, or that they 
are erroneous or incomplete, or if the curator does not produce them whenever he is- 
ordered to do so by the District Judge, he shall be punishable with fine not exceeding 
one thousand rupees for every Buch default. 

Yfiaa a [Succession (Property Protection) Act, 1841 — S. 12.] 

204. Bar to appointment of second curator for same property. — If the- 
Judge of any district has appointed a curator, in respect of the whole of the property 
of a deceased person, such appointment shall preclude the Judge of any other district- 
within the same * [State] from appointing any other curator,! but the appointment of a- 
curator in respect of a portion of the property of the deceased shall not preolude the 

appointment within the same *[Stafce] of another curator in respect of the residue or 
any portion thereof : 

Provided that no Judge shall appoint a curator or entertain a summary pro-* 

ceeding in respect of property which is the subject of a summary proceeding previously 
instituted under this Part before another Judge : 

Section 200 — Note 1 

(l) Section 200 does not require specific authorisation from the: District Judge to insti- 
tute or defend suits. AIR 1981 All 423 (424) (DB). 
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Provided, further that if two or more curators are appointed by different Judges 
for several parts of an estate, the High Court may make such order as it thinks fit 
for the appointment of one curator of the whole property. 

[Succession (Property Protection) Act, 1841 S. 13.] 

,[*] Substituted for 'Province’ by A. L. O. 1950. 

[f] Can a District Judge from another State appoint a second curator? 

205. Limitation of time for application for curator. — An application under 
this Part to the District Judge must be made within six months of he death of tho 
proprietor whose property is claimed by right in succession, 

[Succession (Property Protection) Act, 1841 - S. 14,] 

206. Bar to enforcement of Part against public settlement or legal 
directions by deceased. — Nothing in this Part shall be deemed to authorise the 

• contravention of any public act of settlement or of any legal directions given by a 
deceased proprietor of any property for the possession of bis property :after hia 
decease in the event of minority or otherwise, and, in every such case, as soon as the 
Judge having jurisdiction over the property of a deceased person ig satisfied of the 
existence of such directions, he shall give effect thereto. 

[Succession (Property Protection) Act, 1841 — S. 15.] 


207. Court of Wards to be made curator in case of minors having 
property subject to its jurisdiction, — Nothing in this Part shall be deemed to 
authorise any disturbance of the possession of a Court of Wards of any property and 
in cage a minor, or other disqualified person whose property is subject to the Court of 
Wards, is the party on whose behalf application is made under this Part, the District 
Judge, if he determines to summon the party in possession and to appoint a curator, 
shall invest the Court of Wards with the curatorship of the estate pending the 
proceeding without taking security as aforesaid, and if the minor or other disqualified 
person, upon the adjudication of ;the summary proceeding, appears to be entitled to 
the property, possession shall be delivered to the Court of Wards. 

[Succession (Property Protection Act, 1841 — S. 16.] 


208. Saving of right to bring suit. — Nothing contained in this Part shall be 
.-any impediment to the bringing of a Buit either by the party whose application may 


Section 205 — Note 1 


[ ] ) reversioner claims to be the owner of 
the property after the death of the widow and 
is, therefore, in a sense claiming the property 
bv right ‘in succession* within the meaning of 
S. 205. 195B All L J 682 (683) (OB). 


(2) A reversioner is entitled to apply under 
S 205 within six months of the date of death 
.of the widow. Limitation does not run from 
the date of the death of the last male owner. 
The word “proprietor” in S. 205 is wide enough 
to include a Hindu widow or a limited owner. 
1953 All 3j J 682 (683) (DB). 


(3) Application under this section should bo 
made within six months of the death of the 
last doceased holder. Al> 1 ;, 26 Cal 779 (780)— 
53 Cal 637 (DB) ** (1910) 34 Bom 115 (119, 120) 


(DB) 


Section 206 — Note 1 

(1) Deceased proprietor having given lawful 
directions for the possession of his property 
during the minority of his son, the judge 
should give effect to them and should not put 
the Act into force so as to contravene them. 
(1889) 12 Mad 341 (347) (DB). 

^2) Section implies that when the person 
complained against offers to prove that there 
are directions given by the deceased the Judge 
acting in summary proceedings should enquire 
into tho allegations before passing any further 
order. (1912 23 Mad L J 537 (539). 


Section 208 — Note 1 

m 

(1) Where the remedy by way of suit is open 
to a person undor S. 208 it is not necessary for 
the High Court to exercise its power of revision. 
A IB 1929 Nag 317 (318). 
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have been rejeofced before or after the summoning of the party in possession! or by the 
party who may have been evicted from the possession under this Part. 

[Succession (Property Protection) Act, 1841 — 8. 17,] 

209. Kffect of decision of summary proceeding. — '<?he decision of a District* 
Judge in a summary proceeding under this Part shall have no other effect than that 
of settling the actual possession; but for this purpose it shall be final, and shall not be 
subject to any appeal or review. 

[Succession (Property Protection) Act, 1841 — S. 18.] 

210. Appointment of public curators. — The * [State Government] may 
appoint public ourators for any district or number of districts; and the District Judge 
having jurisdiction shall nominate such public curators in all oases where the choice of 
a curator is left discretionary with him under this Part. 

[Succession (Property Protection) Act, 1841 — S. 19.] 

[*] Substituted for ‘Provincial Government* by A. L. 0. I960, 



Section 209 — Note 1 

(1) In considering S. 209, one must bear in 

mind that the Act is one to consolidate the 
law applicable to intestate and testamentary 
succession which was formerly dealt with by 
a number of Acts. A list of those Acts is given 
in Schedule IX of theJiAct. AIR 1953 All 707 
(708) (DB). ▼ 

(2) The object of the Act was to meet cases 
of unlawful possession or disturbance of pos- 
session under pretended claims of right and 
to discountenance the employment of force and 
fraud. The proceedings under Part VII are sum- 
mary proceedings and the only effect of those 
proceedings would be to settle the question as 
to who shall remain in actual possession of the 


property pending decision by a competent Court. 
All such orders, therefore, which can come- 
under Part VII are governed by S. 209 and are 
not subject to appeal or review. AIR 1953 All 
707 (708)(DB)**AIR 1953 All 663 (664) (DB)** 
AIR 1922 All 337 (338)=44 All 546.(DB). 

(3) Two widows, co-heirs of ono A — Appli- 
cation for immediate possession — Judge pass- 
ing order giving each widow possession of half 
of the properties in the proceeding in which he- 
had no jurisdiction to decide title but only to* 
decide question of actual possession — Held, the 
order amounted only to an arrangement foi~ 
separate possession leaving the title to eacln 
share unaffected. (1867} 11 MooIndApp487 
(515} (PC). 
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